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LEADING  CASES 


ARGUED  AND  DETERMINED 


IN  THE 

COURT  OE  CIYIL  APPEALS 


OP  THE 


STATE  OF  TENNESSEE 


L.  &  N.  BaiLBOAD  V.  R.  J.  KOONCE. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(JacJescyn,     April  Term,  1914.) 

1.  Motion  pob  New  Tbial.    Hearing  of  when  questions  of  fact 

involved.     BUI  of  exceptions, 
Rnle  reannotinced  that  the  biU  of  exceptions  must  disclose  the 
fact  that  it  contains  all  the  evidence  heard  by  the  trial  Judge 
while  considering  a  motion  for  a  new  trial. 

2.  Tbial.    Physical  examination  of  injured  plaintiff.    Demand. 

In  order  to  put  a  trial  Judge  in  error,  if  it  be  error,  in  refus- 
ing to  require  an  injured  plaintiff  to  submit  to  a  physical 
examination  during  the  trial,  the  demand  must  be  specific, 
unequivocal  and  timely. 

3.  SA14E.    Potoer  and  duty  of  the  court  to  order. 

Trial  Judges  in  this  State,  in  proper  cases  and  under  reasonable 
restrictions,  and  where  deemed  necessary  to  prevent  fraud  or 
injustice,  have  power  to  order  a  plaintiff  suing  for  bodily 
injuries  to  be  examined  by  medical  experts. 
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4.  SAinc    Discretion,    Review, 

Such  a  motion  Is  addressed  to  tlie  sound  discretion  of  the  trial 
judge,  but  his  discretion  Is  subject  to  review. 


From  Hatwood  County. 


Appeal  in  error  from  the  Circuit  Court  of  Haywood 
County.    Thos.  E.  Habwood,  Judge. 

J.  W.  E.  Moore  &  Son  for  Plaintiff  in  Error. 

Kinney  &  Wills  for  Defendant  in  Error. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the  Court. 

This  cause  is  l>efore  us  on  the  appeal  of  the  Louisville  & 
Nashville  Kailroad  Company  from  a  judgment  against  it 
in  the  Circuit  Court  of  Haywood  County  for  $3,500.  The 
jury  returned  its  verdict  agaii;ist  the  defendant  company 
for  $7,500,  but,  on  a  motion  for  a  new  trial,  the  trial 
Judge  required  the  plaintiff  to  enter  a  remititur  of  $4,000, 
and  on  plaintiff's  failure  to  do  so,  he  would  grant  de- 
fendant a  new  trial.  The  plaintiff,  under  protest,  entered 
the  remititur,  and  both  parties  have  appealed  and  assigned 
errors.  It  is  earnestly  insisted  by  the  railroad  company 
that  the  trial  Judge  should  have  directed  a  verdict  in  its 
favor,  and  also,  that  there  is  no  material  evidence  to  sup- 
port the  verdict  of  the  jury.  These  assignments  require  a 
brief  review  of  the  testimony  heard  during  the  trial  in 
the  Court  below.  We  deem  it  unnecessary  to  make  a  de- 
tailed statement  of  the  evidence  in  this  case,  or  to  go  at 
length  into  the  facts  heard  during  the  trial.  The  plaintiff, 
Koonce,  formerly  lived  in  Bedford  County,  Tennessee,  but 
for  the  last  thirty  years  has  resided  in  Tarrant  County, 
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Texas.  In  November,  1911,  he  decided  to  visit  his  old 
home  in  Tennessee,  and  about  the  8th  of  that  month,  started 
on  a  journey  to  Normandy,  in  Bedford  County.  Beaching 
Memphis,  he  took  passage  on  the  Louisville  &  Nashville 
train,  and  when  near  Brownsville,  Tennessee,  it  collided 
with  a  freight  train,  dcang  great  injury  to  some  of  the  cars 
in  the  passenger  train,  injuring  a  number  of  people  and 
killing  perhaps  one  or  more.  The  plaintiff,  Koonce,  was 
riding  in  the  rear  passenger  car,  and  claims  to  have  been 
hurt  by  this  collision.  He  states  that  it  occurred  about  ten 
o'clock  P.M.,  and  that  just  before  it  happened,  he  was  pre- 
paring to  lie  down  on  two  seats  with  the  purpose  of  going 
to  sleep.  He  had  turned  the  back  of  the  seat  in  front  of 
him,  and  was  standing  between  the  two  seats,  and  had  just 
placed  his  suitcase,  or  grip,  on  the  rear  seat  to  be  used  as  a 
piUow,  when  the  collision  occurred.  He  was  knocked 
across  the  right  arm  of  one  of  these  seats,  striking  it  near 
the  rear  of  his  right  side,  falling  on  his  shoulder  and  head 
in  the  aisle,  between  the  row  of  seats.  The  proof  is  not 
definite  as  to  what  particular  place  on  his  right  side  hit 
the  arm  of  the  seat ;  but  we  take  it  that  it  was  somewhere 
above  the  lower  ribs  and  nearly  midway  between  the  back- 
bone and  the  middle  line  of  the  front  of  the  body.  While 
he  .felt  that  he  was  hurt  by  this  fall,  he  did  not  at  first 
think  it  would  amoimt  to  much,  but  thought  the  pain  would 
soon  pass  off,  and  for  that  reason  said  little,  if  anything, 
about  it,  and  did  not  consult  a  physician  to  ascertain  the 
extent  of  his  injury  or  to  prescribe  a  remedy  therefor. 
After  the  collision  the  train  remained  at  Brownsville  until 
the  next  morning  about  nine  o'clock,  when  the  obstruction 
on  the  track  was  removed,  and  it  went  on  to  McKenzie, 
Tennessee.  The  car  in  which  plaintiff  was  traveling  was 
there  switched  to  the  track  of  the  N.,  C.  &  St.  L.  Eailroad 
Co.,  and  attached  to  one  of  its  trains  and  carried  to  Nash- 
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ville.  When  it  reached  Nashville,  plaintiff  changed  cars 
to  a  train  going  to  Normandy,  remaining  in  Nashville 
about  thirty  minutes.  He  reached  Normandy  that  after- 
noon, and  was  able  to  walk  to  the  home  of  his  nephew, 
about  seventy-five  yards  from  the  depot,  though  it  appears 
that  he  was  not  able  to  carry  his  grip,  which  was  carried 
for  him  by  a  one-arm  gentleman.  He  remained  at  his 
nephew's  house  a  short  time,  and  the  same  evening  walked 
about  two  hundred  and  fifty  yards  to  his  brother's  house, 
where  he  stayed  a  few  days  and  then  went  in  a  buggy,  to 
the  house  of  his  sister,  two  or  three  miles  in  the  country, 
and  remained  there  some  time.  'While  at  this  sister's 
house,  he  felt  some  pain  in  that  part  of  his  side,  where  he 
was  struck  when  he  fell,  and  for  several  days  thereafter  the 
discharge  from  his  bowels  was  bloody,  accompanied  by 
pains.  He  then  went  to  the  home  of  another  sister,  seven 
or  eight  miles  in  the  country,  and  remained  in  Bedford 
County  visiting  his  kins  folks,  until  the  29th  of  January, 
1912.  While  in  that  section  of  Tennessee  he  felt  badly,  as 
the  result  of  his  injury,  but  still  believing  that  it  was  only 
temporary,  he  failed  to  consult  a  physician.  Once  or 
twice  he  started  rabbit  hunting,  but  went  only  a  short  dis- 
tance, and  finding  he  was  unable  to  stand  the  trip,  returned 
to  the  house.  While  on  this  visit  in  Bedford  County  he 
wrote  to  his  nephew  in  Texas  several  times  about  the  injury 
he  received,  and  complained  of  being  hurt.  After  reaching 
his  home  in  Texas,  about  the  latter  part  of  January,  1912, 
he  was  forced,  on  account  of  the  injury  received  in  the  col- 
lision, to  go  to  bed  and  send  for  a  doctor  to  prescribe  for 
him.  It  appears  reasonably  clear  from  his  testimony,  that 
from  the  time  he  was  knocked  down  in  the  collision,  until 
he  returned  to  his  home  in  Texas,  he  experienced  contin- 
uous pain  in  his  right  side  as  a  result  of  the  injury  he 
received  in  the  collision;  that  it  is  also  reasonably  clear 
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that  this  pain  gradually  grew  worse,  and  that  his  physical 
condition  likewise  grew  worse  as  the  result  of  his  injury, 
until  the  time  lie  reached  his  home  in  January,  1912. 
However  that  may  be,  he  felt  so  unwell,  after  reaching 
home,  that  he  was  compelled  to  take  his  bed  and  send  for 
his  family  physician.  This  doctor  found  him  in  bed  and 
complaining  of  the  injury  he  had  received  in  his  side.  He 
visited  him  a  number  of  times,  prescribing  for  him,  but 
being  unable  to  do  him  any  good,  or  to  benefit  him  in  any 
way,  told  him  it  was  not  necessary  for  him  to  call  to  see 
him  any  further,  as  he  could  not  benefit  him  any,  and  then 
ceased  his  visits.  Just  how  long  he  was  confined  to  his 
bed  the  proof  does  not  show.  When  the  physician  called 
to  see  him,  the  plaintiff  explained  when  and  where  he  re- 
ceived the  injury,  and  how  it  happened,  and  the  doctor 
testified  that  at  that  time  the  plaintiff  was  drawn  from  his 
right  side  and  considerably  bent  over  to  the  left  side.  The 
doctor  states  that  he  will  never  get  well,  but  will  gradually 
grow  worse,  and  that  his  body  will  continually  be  drawn 
from  the  right  to  the  left  side,  in  which  position  it  will 
remain  the  balance  of  his  life,  however,  growing  worse  all 
the  time.  The  cause  of  this,  as  explained  by  the  physician, 
is  that  certain  muscles  of  the  body  on  the  right  side  are 
paralyzed  by  the  blow  received  on  the  arm  of  the  seat,  and 
the  result  of  this  paralysis  is  to  cause  the  same  muscles  on 
the  opposite  side  to  draw  the  body  from  an  erect  position, 
to  a  curved  condition  on  the  left  side.  There  does  not  seem 
to  be,  according  to  the  statement  of  the  physician,  any 
remedy  for  this,  but  that  it  will  grow  worse  as  time  passes, 
and  the  plaintiff  become  very  much  deformed.  At  the 
time  he  received  the  injury  he  was  then  sixty  years  old. 
He  had  been  a  stout,  able  bodied,  healthy  man,  and  able  to 
do  good  work.  He  had  only  had  occasional  spells  of  bilious- 
ness and  malaria,  but  with  these  exceptions  had  been  en- 
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tirely' healthy  and  free  from  disease.  He  was  a  farmer^ 
owning  and  working  a  small  farm  of  sixty  acres  near 
Tarrant,  in  the  county  of  Tlarrant,  Texas.  Previous  to 
the  collision  he  had  experienced  no  trouble  with  his  bowels, 
nor  pain  of  any  kind  in  his  side  or  back,  and  in  fact  had 
been  a  strong,  healthy,  able-bodied  man,  able  to  do  any  and 
all  work  necessary  on  his  farm.  Since  he  was  injured  in 
this  collision,  he  has  not  been  able  to  do  but  little,  if  any, 
work,  although  he  has  tried  to  at  different  times.  He 
stated  that  he  frequently  made  an  effort  to  work,  but  the 
pain  in  his  side  was  so  great  that  he  could  not  do  so.  He 
had  thought  perhaps  he  might  be  able  to  ride  a  plow,  and 
in  that  way  do  something,  but  the  jolting  of  the  plow 
pained  his  side  so  much  that  he  quit  that  after  a  short 
time.  After  receiving  the  injury  in  his  side,  a  swollen 
place  arose  at  that  point,  about  the  size  of  a  hen  e^,  but 
how  long  it  remained  there  we  are  unable  to  tell  from  his 
testimony.  At  the  trial  of  the  cause  his  body  was  still 
drawn  to  the  left,  because  of  the  paralysis  of  the  muscles 
mentioned:  An  eminent  physician  of  Haywood  County, 
who  examined  him  during  the  trial,  stripped  him  entirely 
of  his  clothing,  testified  that  this  condition  would  continue 
to  grow  worse,  and  would  never,  in  his  opinion,  be  better. 
This  physician  also  testified  that  the  left  side,  opposite 
where  the  injury  was  received,  was  about  three-fourths  of 
an  inch  larger  than  the  right  side  of  his  body,  and  this  was 
caused  by  the  injury  the  plaintiff  received  in  this  collision. 
Plaintiff  himself  says,  that  as  a  result  of  the  injury,  he  was 
unable  to  sleep  well  at  night,  because  he  had  to  lie  in  a 
twisted  position ;  that  frequently  he  had  to  get  up  and  walk 
around  to  rest  himself ;  and  that  often  his  lower  limbs  would 
become  so  numb  that  he  had  to  "staump"  his  feet  to  get  rid 
of  the  numbness.  It  is  clear  from  the  testimony  of  the 
Haywood  County  physician,  who  examined  plaintiff  dur- 
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ing  the  trial,  and  also  from  the  tefltimony  of  plaintiff's 
family  physician  in  Texas,  that  he  will  never  recover  from 
the  injury  he  received  in  this  collision,  while  the  strongest 
probabilities  are,  and  in  fact  both  physicans  say  it  is  true^ 
that  he  will  gradually  grow  worse  and  become  so  deformed 
that  he  can  accomplish  little  or  no  work.  It  is  true  neither 
physician  say  that  he  could  not,  at  the  time  of  the  trial, 
perform  any  labor,  and  all  they  do  say  is,  that  he  could  not 
then  do  a  full  day's  work ;  yet  from  the  testimony  of  plain- 
tiff himself,  which  is  corroborated  by  that  of  his  nephew,  it 
is  evident  that  he  was  unable  from  the  time  of  receiving  the 
injury,  until  the  date  of  the  trial  of  the  cause,  to  do  any 
work  whatever.  He  says  himself  he  had  not  been  able  to 
do  any  work,  and  it  is  not  shown  by  the  evidence  of  the  de- 
fendant below  that  he  had  ever  done  any  work  of  conse- 
quence aince  his  injury.  Although  he  had  made  repeated 
efforts  to  work,  he  says  he  could  not,  because  of  the  pain  in 
his  side  the  exertion  caused  him.  In  view  of  the  fact  that 
both  physicians  who  examined  him  say  he  will  gradually 
grow  worse,  it  is  evident  that  he  is  practically  incapacitated 
from  doing  manual  labor,  or  work  of  any  kind,  on  the 
farm.  If  this  is  not  true,  it  is  certainly  true  that  in  time, 
and  perhaps  in  a  very  short  time,  the  drawing  of  his  body 
to  the  left  will  totally  incapacitate  him  from  doing  any 
kind  of  work  on  his  farm.  He  is  a  farmer,  and  has  been 
all  of  his  lifetime,  and  it  is  not  shown  that  he  is  qualified 
to  do  any  other  kind  of  work  than  laboring  on  a  farm,  and 
it  results,  therefore,  that  as  a  consequence  of  the  injury  he 
rec^ved,  he  has  been  totally  incapacitated  to  make  a  living, 
or  to  make  anything  in  his  trade  or  calling  or  avocation  as 
a  farmer,  and  being  unfit  for  any  other  kind  of  work,  he 
is  unable  to  support  himself  and  family  in  any  other  work. 
Fnwn  this  statement  of  the  facts  it  is  clear  there  was  no 
errbr  In  the  trial  Judge  in  refusing  to  direct  a  verdict  for 
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the  defendant,  while  it  is  likewise  true  that  there  is  ample 
evidence  to  support  the  finding  of  the  jury,  and  for  these 
reasons  the  first  and  second  assignments  are  overruled. 
.  Passing  assignments  numbers  ten  and  eleven  for  the 
present,  to  be  considered  later  in  this  opinion,  we  reach 
assignments  twelve,  thirteen,  fourteen,  fifteen,  sixteen  and 
seventeen,  and  these  will  all  be  considered  together,  as  they 
raise  practically  the  same  question.  Under  these  assign- 
ments it  is  insisted  the  trial  Judge  committed  manifest 
error  in  refusing  to  grant  defendant  a  new  trial  because 
of  the  misconduct  of  the  jury  after  it  retired  to  consider 
of  its  verdict.  It  is  insisted  the  misconduct  of  the  jury 
was  made  to  clearly  appear  from  the  affidavits,  and  also 
the  testimony  of  the  jurors,  which  were  used  and  heard  on 
the  motion  for  a  new  trial,  while  the  appellee's  learned 
counsel  insists  that  these  afiidavits  and  this  testimony 
of  the  jurors,  cannot  be  looked  to  in  this  record,  nor 
considered  at  all,  for  the  reason  that  the  bill  of  excep- 
tions fails  to  show  that  it  contains  all  of  the  evidence 
heard  on  the  motion  for  a  new  trial,  and  for  that 
reason  this  Court  will  conclusively  presume  that  there 
was  sufficient  material  evidence  heard  on  the  motion 
for  a  new  trial,  to  justify  or  warrant  the  action  of  the 
Court  in  refusing  to  grant  it.  It  seems  now  to  be  a 
well  settled  rule,  that  if  the  bill  of  exceptions  fails  to 
show  that  it  contains  all  of  the  evidence  heard  on  the 
motion  for  a  new  trial,  the  Appellate  Court  will  con- 
clusively presume  the  action  of  the  Court  justified  or 
sustained  by  the  evidence  heard  on  the  motion ;  or  in  other 
words,  that  there  was  material  and  competent  evidence 
heard  on  the  motion,  which  authorized  and  justified  the 
action  taken  by  him  in  refusing  the  new  trial.  This 
question  first  came  before  the  Supreme  Court  in  the  case 
of  Ransome  v.  Stale,  116  Tenn.,  355,  wherein  affidavits 
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were  used  by  the  defendant  in  a  felony  case  as  the  basis 
of  a  motion  to  discharge  a  panel.  A  number  of  affi- 
davits were  introduced  in  that  case,  but  the  bill  of  excep- 
tions failed  to  state  that  it  contained  all  of  the  evidence 
heard  by  the  trial  Judge  on  the  motion  to  discharge  the 
panel,  that  being  a  motion  to  discharge  the  panel, 
or  the  jury,  selected  to  try  the  defendant,  the  motion 
being  based  on  the  fact  that  there  were  no  colored  men 
on  the  jury,  and  that  as  the  defendant  was  a  colored 
man,  he  was  entitled  to  have  some  of  his  own  color  on 
the  jury.  There  being  no  colored  man  on  the  jury,  he 
moved  to  have  the  panel  discharged  and  a  new  one  ordered, 
and  supported  his  motion  by  the  affidavits  of  a  number 
of  colored  men,  but  the  bill  of  exceptions  failed  to  show 
that  it  contained  all  of  the  evidence  heard  by  the  trial 
Judge  on  the  motion  to  discharge.  Mr.  Justice  McAlister 
delivered  the  opinion  of  the  Court  in  that  case,  and  said, 
"the  established  rule  of  practice  requires  that  it  shall 
affirmatively  appear  from  the  bill  of  exceptions,  that  it 
contains  all  the  evidence  heard  by  the  trial  Judge  on  any 
plea  or  motion  presenting  disputed  or  controverted  facts," 
and  it  not  so  appearing  from  the  bill  of  exceptions  in 
that  case,  the  Supreme  Court  held  that  the  trial  Judge 
committed  no  error  in  refusing  to  discharge  the  panel. 
There  is  nothing  in  the  opinion  to  indicate  that  there 
were  other  affidavits  used  on  the  motion,  than  those  set 
out  in  the  opinion.  There  is  nothing  in  this  case  to  indi- 
cate that  there  were  other  affidavits  used,  or  other  evi- 
dence used  on  the  motion  for  a  new  trial,  than  those 
set  out  in  the  bill  of  exceptions.  There  was  as  much  a 
controverted  or  disputed  fact  involved  in  the  motion  in 
Ransame  v.  The  State,  supra,  as  there  was  on  motion 
for  new  trial  in  this  case,  and  yet,  the  Supreme  Court 
held  that  unless  the  bill  of  exceptions  showed  it  contained 
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all  the  evidence,  they  would  not  review  the  action  of  the 
trial  Judge  in  overruling  the  motion.  The  same  question 
came  before  the  Supreme  Court  in  a  criminal  case  in 
the  case  of  Fatherly  v.  The  State,  118  Tenn.,  371,  and 
in  the  opinion  delivered  by  Mr.  Special  Justice  Sanson, 
this  rule  of  practice  was  again  reannounced,  and  it  was 
stated  in  the  opinoin,  "that  a  trial  Judge  will  not  be 
put  in  error  upon  any  ruling  or  judgment  entered  upon 
any  question  of  fact,  where  the  record  fails  to  state  affirma* 
tively,  that  it  contains  all  the  evidence  heard  by  the  Court 
on  that  question,  has  been  the  settled  rule  of  practice 
in  this  Court  for  so  long  a  period  of  time,  and  has  become 
so  thoroughly  ingrafted  upon  the  jurisprudence  of  the 
States,  as  that  it  is  no  longer  an  open  question.  •  •  . 
Any  other  or  different  rule,  or  one  less  absolute  and  in- 
variable, could  but  result  in  questionings  and  confusion, 
uncertainty  and  doubt;  and  this  rule  of  practice  must 
obtain  in  respect  of  every  part  of  the  record,  by  way  of 
motions  for  new  trials  or  otherwise,  equally  with  the 
facts  pertaining  to  the  general  issues.  This  Court  can 
and  will  indulge  no  presumptions  touching  the  question, 
either  that  the  record  is  or  is  not  full  and  complete."  It 
will  be  observed  that  Mr.  Justice  Sanson  says  the  trial 
Judge  will  not  be  put  in  error  upon  any  ruling  or  judg- 
ment entered  upon  any  question  of  fact  where  the  record 
fails  to  state  affirmatively  that  it  contains  all  the  evidence 
heard  by  the  Court  on  that  question.  This  record  fails  to 
state  affirmatively  that  it  ooaitains  all  the  evidence  heard 
bv  the  Court  on  the  motion  for  a  new  trial,  and  we 
cannot  indulge  any  presumption  that  it  is  or  is  not  a 
full  and  complete  record.  We  are  bound  to  assume  and 
to  presume,  that  the  evidence  before  the  trial  Judge  sus- 
tained his  ruling  upon  the  motion  for  a  new  trials  and 
this  being  the  rule  by  which  we  must  be  governed,  we 
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cannot  review  the  evidence  heard  on  the  motion  for  a 
new  trial,  in  order  to  determine  whether  the  jury  was 
or  was  not  guilty  of  misconduct  after  it  retired  to  con- 
sider of  its  verdict,  and  for  these  reasons  these  assign- 
ments are  overruled. 

Under  the  eleventh  assignment,  it  is  insisted  that  the 
Court  erred  in  refusing  to  order  the  plaintiff  below  to 
submit  to  an  examination  by  expert  physicians  and  sur- 
geons upon  the  motion  of  the  defendant  therefor,  the 
defendant  offering  to  pay  the  surgeon  and  physician  for 
such  examination.  This  assignment  raises  the  most  im- 
portant legal  quiestion  involved  in  this  record,  and  in 
order  to  fully  understand  the  facts  bearing  upon  the 
question,  raised  in  the  assignment,  it  is  necessary,  in 
this  connection,  to  state  what  the  record  shows  was  done 
in  the  Court  below,  in  reference  to  the  motion,  claimed 
in  this  assignment  to  have  been  made  in  the  Court  below. 
While  the  plaintiff  was  being  cross-examined,  he  was  asked 
by  the  defendant's  learned  counsel  this  question :  "Would 
you  be  willing  to  allow  me  to  employ  a  good  and  com- 
petent physician — I  don't  know  whether  it  would  be  compe- 
petent  or  not,  Your  Hour — ^to  examine  you  ?"  The  Court : 
"It  is  too  late  now,  as  we  are  trying  the  case."  Mr. 
Moore:  "If  they  object  to  it,  I  don't  know  as  I  have 
a  right  to  it,  but  we  would  like  to  have  him  examined 
by  a  competent  physician." 

This  is  all  that  occurred  at  this  time,  and  this  took 
place  at  the  close  of  the  cross-examination  of  plaintiff  by 
defendant's  counsel.  We  could  not  hold  that  this  con- 
stituted, or  was  a  motion  made  to  the  Court  to  be  per- 
mitted to  have  the  plaintiff  examined  by  expert  physicians. 
After  this,  plaintiff^s  counsel  then  re-examined  him,  and 
after  such  re-examination  was  closed,  defendant's  learned 
counsel  re-cross-examined  the  plaintiff,  but  nevet  during 
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his  re-cross-examination  repeated  his  question  to  the  plain- 
tiff, if  he  was  willing  to  stand  an  examination  by  expert 
physicians.  In  fact,  nothing  further  was  said  about  the 
examination  of  plaintiff  by  expert  physicians,  until  he 
was  recalled  by  his  counsel  for  further  examination,  and 
while  he  was  being  thus  examined,  counsel  for  defendant 
asked  him  this  question: 

"^N'ow,  Mr.  Koonce,  we  will  have  plenty  of  time  to 
examine  you  tonight;  will  you  submit  to  be  examined  by 
competent  physicians  ?" 

Mb.  Kinney:  "Your  Honor  has  already  ruled  on 
that. 

The  Couet  :    "lITo,  I  have  not  if  you  are  willing  to  it.'" 

Mk.  Mooee  (to  plaintiff) :     "Are  you  willing  to  it  ?'' 

"A.    No,  sir." 

"Q.  You  are  not  willing  to  it  ?" 

"A.  No,  sir ;  you  ought  to  have  done  that  before." 

"Q.    You  are  not  willing  to  it  ?" 

"A.    No,  sir." 

This  closes  what  was  said  at  this  tme,  and  plaintiff  left 
the  stand  without  being  further  questioned  along  this  line. 
The  next  day,  Dr.  Whitelaw,  who  had  been  examined 
as  an  expert  witness  by  the  plaintiff,  and  dismissed,  was 
recalled  for  further  examination,  and  he  stated  that  since 
he  had  given  his  evidence,  he  had  examined  the  plaintiff 
the  night  before  he  last  testified,  when  he  caused  him  to  re- 
move his  clothes  from  his  ankles  to  his  shoulders,  and  gave 
him  a  thorough  examination,  and  put  him  on  the  operating 
table  without  any  clothes  on  him,  and  found  by  actual 
measurement  that  the  thigh'  corresponding  to  the  one  that 
he  received  the  injury  on,  was  about  three-fourths  of  an 
inch  smaller  than  its  fellow — ^that  is,  the  thigh  on  the 
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opposite  side.  He  then  details  fully  what  he  discovered 
by  this  examination  of  the  plaintiff,  and  said,  ^'anybody 
could  see  that  the  affected  side  was  decidedly  larger,  just 
from  casual  observation.'  He  said  the  injured  side  was 
about  three-fourths  of  an  inch  smaller  than  the  side  not 
injured ;  that  the  right  side,  which  was  injured,  was  three- 
fourths  of  an  inch  smaller  than  the  left  side,  which  was 
uninjured,  and  that  the  injuries,  in  his  opinion,  would 
grow  worse.  Neither  defendant's  counsel,  nor  its  expert 
witnesses,  were  present  at  this  examination  of  the  plaintiff 
by  Dr.  Whitelaw,  and  so  far  as  the  record  shows,  knew 
nothing  about  it.  One  of  the  questions  for  our  determina- 
tion is,  whether  the  trial  Judge  committed  error  in  not 
requiring  the  plaintiff  to  submit,  at  this  stage  of  the  pro- 
ceedings, to  a  physical  examination  of  that  part  of  his 
body,  and  in  fact  of  his  whole  body,  claimed  to  have  been 
injured  in  this  collision,  and  one  of  the  questions  to  be 
determined  is,  whether  the  Court  refused  it  or  not.  The 
power  of  a  Court,  in  which  a  suit  for  personal  injuries 
is  pending,  to  require  a  party  to  the  suit,  claiming  to 
have  been  injured  by  the  defendant,  and  for  which  injuries 
he  has  brought  suit  to  recover  damages,  to  submit  to  a 
physical  examination  of  the  injured  parts,  in  order  to 
determine  whether  or  not  he  has  sustained  the  injuries, 
and  the  extent  of  them,  has  been  a  much-mooted  ques- 
tion in  the  Courts  of  the  various  States  of  the  Union. 
Some  of  them,  and,  in  fact,  many  Courts  of  great  re- 
spectability and  legal  learning,  have  conceeded  the  power 
of  the  trial  Judge  to  order  a  suitor  to  submit  to  such 
physical  examination  by  expert  physicians,  while  other 
Courts  of  equal  respectability  and  learning,  and  among 
them  the  Supreme  Court  of  the  United  States,  has  denied 
such  power  to  the  nisi  prius  Courts.  The  question  is 
novel  in  this  State,  and  of  first  impression.     We  have 
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no  reported  deoisions  directly  in  point  The  question 
was  infiidentallj  touched  upon  in  the  case  of  Lipes  and 
Qamble  v.  The  State,  15  Lea,  126.  In  that  case  the  trial 
Judge  refused  to  allow  some  witnesses,  who  had  examined 
the  feet  of  one  of  the  defendants,  to  testify  as  to  their 
peculiarities,  and  in. passing  upon  his  ruling  in  this  respect, 
Mr.  Justice  Freeman  held  that  the  trial  Judge  was  in 
error  in  so  holdmg,  and  in  the  course  of  his  opinion,  said : 
^'!N^or  is  tbere  any  reason  seen  why  the  fact  might  not 
have  beai  investigated  by  competent  men  at  any  time, 
and  their  testimony  given  to  the  jury.  As  a  matter  of 
course,  the  State  could  rebut  by  having  other  parties 
examine  the  feet,  as  a  physician,  if  deemed  best,  under 
orders  of  the  Court,  if  any  doubt  as  to  the  fact,  or  whether 
the  witnesses  had  told  the  truth."  While  the  question  of 
the  power  of  the  Court  to  so  order  such  an  examination, 
was  not  before  the  Supreme  Court  at  this  tme,  yet,  Mr. 
Justice  Freeman  seems  to  treat  the  right  of  the  State  to 
have  the  defendant's  feet  examined  by  a  physician,  under 
the  orders  of  the  Court,  as  a  matter  of  course.  Or  in 
other  words,  the  expression  used  by  him  seems  to  imply 
that  there  is  no  doubt  of  the  power  of  the  Court  to  make 
this  order.  But  the  question  was  not  then  before  the 
Court,  and  what  Mr.  Justice  Freeman  said  was  mere 
dictum. 

In  the  case  of  Railroad  Company  v.  Ay  res,  16  Lea, 
726,  which  was  a  case  to  recover  damages  for  a  personal 
injury,  it  appeared  that  that  a  physician  had  examined 
the  plaintiff  pending  the  litigation,  and  when  his  deposi- 
tion was  offered  as  evidence  for  the  plaintiff,  the  defendant 
moved  to  exclude  such  parts  of  it  as  he  testified,  as  an 
expert,  to  the  physical  infirmities  of  the  plaintiff,  and  these 
exceptions  were  overruled  by  the  trial  Judge,  and  the 
physician's  evidence  read  to  the  jury.     The  action  of 
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the  trial  Judge^  on  these  expeptioos,  was  assigned  as  error 
in  the  Appellate  Court,  and  while  examining  these  assign- 
ments Mr.  Justice  Cooper  said:  'The  authorities  cited 
in  support  of  this  objection  are  merely  cases  in  which 
the  Court,  upon  the  applioation  of  one  or  both  parties, 
has  ai^inted  experts  to  make  an  examination  of  the 
person  injured  with  a  view  to  ascertain  the  extent  of  the 
injuries.  This  is,  no  doubt,  the  best  mode  of  obtaining 
the  testijaouony  of  experts,"  thus  giving  his  sanction,  or 
judicial  indorsement,  to  the  method  attempted  to  be 
adopted  by  the  defendant's  learned  counsel  during  the  trial 
of  this  eauae.  This,  however,  is  the  expression  of  an  opin- 
ion by  Mr.  Justice  Cooper  upon  a  question  not  raised  by 
the  assignment,  and  is,  therefore,  dictum. 

These  statements,  however,  of  these  learned  jurists,  in- 
dicate the  trend  of  the  judicial  minds  of  our  Courts,  and 
indicate  a  leaning  toward  the  power  of  the  trial  Judge 
to  order  the  party,  claiming  to  be  injured,  to  submit  to  xi 
physical  examination  of  the  injured  parts  by  expert,  scien- 
tific physicians,  to  the  end  that  his  true  condition  may  be 
made  known  to  the  Court. 

In  the  case  of  the  Memphis  Street  Railway  Company  v. 
W.  B.  Saunders,  an  appeal  from  the  Circuit  Court  of 
Shelby  County  to  this  Court,  and  heard  and  determined 
by  it  at  its  January  term,  1909,  in  an  opinion  delivered 
by  the  writer  on  the  27th  of  February,  1909,  this  same 
question  was  sought  to  be  raised  by  the  learned  counsel 
of  the  Street  Railway  Company;  but  it  was  held  in  the 
opinion  delivered,  that  there  was  no  error  committed  in 
this  regard  by  the  trial  Judge.  It  appears  that  the  appli- 
cation in  that  case  for  a  physical  examination,  was  made 
after  the  plaintiff  below  had  testified,  and  while  there 
was  no  motion  to  that  effect,  learned  counsel  for  the  Rail- 
way Company  suggested  that  the  plaintiff  go  to  the  sheriff's 
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room  and  be  there  examined  by  two  reputable,  expert, 
skilled  physicians,  in  order  to  ascertain  his  physical  con- 
dition, and  whether  or  not  it  was  due  to  the  accident 
or  injury  received  by  him  while  a  passenger  on  one  of 
its  cars.  The  Court  never  made  any  direct  ruling  upon 
the  question,  though  it  was  insisted  in  this  Court,  that 
he  had  refused  to  allow  the  physical  examination.  It 
appeared  that  before  the  expert  witnesses  for  defendant 
were  examined  as  such,  they  examined  fully  the  afflicted 
arms  of  plaintiff  in  open  Court,  and  did  not  express  a 
desire  for  further  examination  than  plaintiff  allowed  them, 
and  this  Court  held  that  there  was  no  error  in  any  action 
of  the  trial  Judge  had  in  this  respect.  The  cause  was 
taken  by  certiorari  to  the  Supreme  Court,  and  was  ably 
argued  in  that  Court,  almost  alone  upon  the  one  question 
as  to  the  power  of  the  trial  Judge  to  direct  an  order  that 
plaintiff  Saunders  submit  to  a  physical  examination  by 
the  expert  physicians  of  the  Railway  Company,  and  Mr. 
Justice  Beard,  who  delivered  the  opinion  of  the  Court, 
held  that,  Hhe  action  of  the  Court  in  declining  the  re- 
quest of  plaintiff  in  error,  was  prejudicial  to  it,  and  that 
for  this,  if  no  other  error  had  been  committed,  the  case 
must  be  reversed."  A  i)etition  to  rehear  on  this  par- 
ticular point  was  filed  by  appellee's  counsel,  Mr.  Riddick. 
This  petition  was  continued  until  April  term,  1910,  of 
the  Supreme  Court,  when  the  case  was  again  argued 
before  that  body  and  decided  by  Mr.  Justice  Neil,  in  an 
an  opinion  filed  July  2,  1910.  After  adverting  to  the  dif- 
ferent views  entertained  by  the  different  Courts  in  all 
the  States  of  the  Union,  Mr.  Justice  Neil  says,  "We  deem 
it  unnecessary  in  view  of  the  peculiar  facts  of  the  case, 
to  align  this'  Court  on  this  controverted  question,  and, 
therefore,  decline  to  do  so."  In  another  paragraph  of 
the  opinion,  Mr.  Justice  Neil  further  said:    "Once  con- 
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ceding  that  the  trial  Court  has  the  right  to  require  the 
plaintiff,  in  such  a  suit,  when  turned  over  to  the  cross- 
examiner,  to  submit  his  injured  limb  to  the  examination 
of  the  experts  of  the  defendant,  while  on  the  witness 
stand  in  the  presence  of  the  jury,  it  is  not  going  far 
to  hold  that  this  may  be  required  on  the  order  of  the 
Court  when  seasonable  application  is  made  under  proper 
safeguards  outside  of  the  Court  room."  And,  finally, 
in  closing,  the  learned  Justice  says :  "We  still  think  that 
the  record  is  not  in  a  condition  to  require  that  we  shall 
rule  upon  this  question,  and  we,  therefore,  leave  it  open 
for  discusson  and  termination  when  it  does  properly  arise. 
Upon  a  re-examination  of  this  record,  we  have  reached 
the  conclusion  that  the  motion  for  a  physical  examination 
of  the  plaintiff  in  this  case,  was  not  seasonably  made.  The 
case  was  on  trial,  the  plaintiff  was  on  the  witness  stand, 
and  it  was  only  when  he  had  been  turned  over  to  the 
cross-examiner  that  the  trial  Judge  was  asked  to  require 
him  to  leave  the  Court  room  and  submit  to  the  examina- 
tion of  defendants  experts,"  and  because  the  application 
was  not  seasonably  made,  the  Supreme  Court,  speaking 
through  Mr.  Justice  Neil,  finally  decided  that  no  error 
had  been  committed  by  the  trial  Judge,  and  entered  a 
judgment  affirming  the  decision  of  this  Court.  While  the 
question*  was  not  determined  in  Railway  v.  Saunders, 
yet  the  holding,  in  the  opinion  of  the  Chief  Justice,  and 
the  statements  made  by  Mr.  Justice  Neil  in  his  opinion, 
tend  strongly  to  create  the  belief  that  if  the  question  had 
been  properly  made  in  that  case,  the  Supreme  Court  of 
Tennessee  would  have  sustained  the  power  of  the  Court 
below  to  make  an  order,  requiring  the  plaintiff  to  submit 
to  a  physical  examination  of  his  allied  injuries,  in  order 
to  determine  the  effect  and  the  extent  of  such  injuries. 
It  thus  appears  that  the  question,  attempted  to  be  made 
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in  this  case,  is  still  an  open  one  in  Tennessee,  and  is, 
perhaps,  not  now  raised  by  tfiis  record,  for  our  determina- 
tion. It  seems,  however,  necessary  to  pass  upon  the  ques- 
tion, in  order  to  determine  first,  whether  the  Court  had 
the  power  now  insisted  upon,  and  next,  whether  applica- 
tion was  seasonably  made  for  the  exercise  of  that  right. 

As  has  been  well  said,  the  object  of  a  judicial  trial, 
is  to  enable  the  State  to  establish  justice  between  party 
and  party;  to  establish,  if  possible,  exact  justice  between 
them,  and  if  not  exact  justice,  to  approximate  as  near  as 
possible,  exact  justice.  Whoever  shall  become  a  party  to 
an  action  in  the  Court,  whether  that  person  be  the  hum- 
blest citizen,  or  one  of  the  idle  rich;  or  whether  it  be  a 
wealthy  corporation,  with  almost  unlimited  capital,  em- 
ploying the  greatest  and  most  learned  lawyers  that  money 
can  command;  or  whether  it  be  one  of  our  smaller  cor- 
porations, with  limited  financial  ability  and  the  country 
lawyer  in  its  employ;  that  party  has  a  right  to  demand 
and  to  have  administered  to  it  or  him,  exact  justice  if 
possible  of  attainment.  Exact  justice  can  only  be  secured 
or  reached  by  having  full  and  exact  truth  upon  all  matters 
in  issue  in  the  case.  If  less  than  the  truth  is  had,  an 
injury  will  be  done  someone;  therefore,  the  right  of  a 
party  to  an  action  to  demand  the  whole  truth  and  nothing 
but  the  truth,  upon  every  issue  involved  in  the  cause, 
cannot  be  doubted  or  questioned. 

The  purpose  of  this  suit,  as  well  as  all  other  actions, 
is  to  do  equal  and  exact  justice  between  the  plaintiff  and 
the  defendant,  and  in  order  to  attain  that  end,  the  Court 
must  know  the  exact  truth  of  the  facts  involved  in  issue, 
and  when  a  party  to  a  suit  disputes  the  right  of  his  adver- 
sary to  a  knowledge  of  any  fact  pertinent  to  the  truth 
of  the  issues,  his  denial  raises  a  suspicion  that  his  claim 
is  unjust  or  unfounded.     In  this   cause  the  defendant 
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denied  and  insists  the  plaintiff  was  not  injured  by  the 
collision,  to  the  extent  claimed  by  him  in  his  testimony, 
or  by  his  physicians  in  their  evidence.  If  he  was  injured 
to  that  extent,  he  had  nothing  to  fear  from  a  physical 
examination  by  expert,  scientific  medical  men ;  if  he  was 
not  so  injured,  such  an  examination  would  expose  the 
fallacy  of  his  claim  and  show  it  without  merit.  The 
Court  and  jury  had  the  right  to  know  the  truth  of  this 
matter,  and  the  right  to  the  very  best  evidence  that  would 
show  the  truth  of  this  matter.  If,  as  has  been  said,  the 
plaintiff  may  expose  his  wounds  or  injuries  to  a  friend 
or  kinsman,  or  to  his  family  physician,  or  even  to  an 
expert  physician  of  his  own  selection,  and  have  them  tes- 
tify as  to  what  they  saw  or  discovered  by  such  an  examina- 
tion, there  is  no  reason  in  law  or  morals,  if  he  is  unwilling. 
why  the  Court  should  not  compel  him  to  submit  to  an 
examination  by  expert,  scientific  and  disinterested  m<^d- 
ieal  men,  in  order  that  the  exact  truth  as  to  his  physical 
condition,  resultant  from  the  injuries,  may  be  shown  to 
the  jury.  As  we  have  said,  if  he  is  injured  to  the  extent 
claimed  by  him  and  his  friends,  he  has  nothing  to  fear 
from  such  an  examination,  and  if  he  is  not  so  injured, 
he  is  attempting  to  practice  a  fraud  on  the  Court,  and 
such  fraud  should  be  exposed,  and  his  false  claim  denied. 
We,  therefore,  think  there  are  no  grounds  in  law  or 
reason,  why  an  application  seasonably  made  to  the  Court, 
to  have  a  party  examined  who  sues  for  physical  injuries, 
in  order  to  ascertain  whether  his  claim  is  false  or  just, 
should  not  be  sustained.  The  Supreme  Court  of  the 
United  States,  in  Railroad  Company  v.  Botsford,  in  an 
opinion  delivered  by  Mr.  Justice  Gray  and  reported  in 
141  TJ.  S.  K.,  35  Law  Ed.,  page  257,  held,  in  a  civil 
action  for  an  injury  to  the  person,  the  Court,  on  appli- 
cation of  the  defendant  and  in  advance  of  the  trial,  has 
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no  legal  right  or  power,  to  order  the  plaintiff,  without 
his  or  her  consent,  to  submit  to  a  surgical  examination 
as  to  the  extent  of  the  injuries  sued  for.  This  decision 
was  rested  upon  the  involability  of  the  person,  the  Court 
seeing  no  difference  between  the  compulsory  stripping  and 
exposing  of  a  person,  than  a  blow  upon  his  body.  Mr. 
Justice  Gray  said:  "To  compel  anyone,  and  especially 
a  woman,  to  lay  bane  the  body,  or  to  submit  it  to  the 
touch  of  a  stranger  without  lawful  authority,  is  an  in- 
dignity, an  assault  and  a  trespass,  and  no  order  or  process, 
commanding  such  an  exposure  or  submission,  was  ever 
known  to  the  common  law  in  the  administration  of  jus- 
tice between  individuals,  except  in  a  small  number  of 
cases  based  upon  special  reasons,'  and  for  these  reasons, 
and  for  the  further  reason  that  it  was  without  the  power 
of  the  Court  to  compel  the  compliance  with  such  an  order, 
the  Supreme  Court  of  the  United  States  held  that  the 
trial  Judge  was  without  such  authority.  This  opinion, 
however,  is  very  much  weakened  by  the  views  of  Mr. 
Justice  Brewer,  in  which  Mr.  Justice  Brown  concurred, 
expressed  by  him  in  his  dissenting  opinion,  and  among 
other  things  the  learned  Justice  said:  "The  end  of  liti- 
gation is  justice.  Knowledge  of  the  truth  is  essential 
thereto.  It  is  conceded,  and  it  is  a  matter  of  frequent 
occurrence,  that  in  the  trial  of  suits  of  this  nature,  the 
plaintiff  may  make  in  the  Court  room,  in  the  presence 
of  the  jury,  any  not  indecent  exposure  of  his  person  to 
show  the  extent  of  his  injuries;  and  it  is  conceded,  and 
also  a  matter  of  frequent  occurrence,  that  in  private  he 
may  call  his  personal  friends  and  his  own  physicians 
into  a  room,  and  there  permit  them  a  full  examinatioii 
of  his  person,  in  order  that  they  may  testify  as  to  what 
they  see  and  find.  In  other  words,  he  may  thus  disclose 
the  actual  facts  to  the  jury  if  his  interest  require;  but 
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by  this  decision,  if  his  interests  are  against  such  a  dis- 
closure, it  cannot  be  compelled.  It  seems  strange  that  a 
plaintiff  may,  in  the  presence  of  a  jury,  be  permitted  to 
roll  up  his  sleeve  and  disclose  on  his  arm  a  wound  of 
which  he  testifies ;  but  when  he  testifies  as  to  the  existence 
of  such  a  wound,  the  Court,  thou^  persuaded  that  he 
is  perjuring  himself,  cannot  require  him  to  roll  up  his 
sleeve,  and  thus  make  manifest  the  truth,  nor  require 
him,  in  the  like  interest  of  truth,  to  step  into  an  adjoin- 
ing room,  and  lay  bare  his  arm  to  the  inspection  of  sur- 
geons. It  is  said  that  there  is  a  sanctity  of  the  i)erson 
which  may  not  be  outraged.  We  believe  that  truth  and 
justice  are  more  sacred  than  any  personal  consideration; 
and  if  in  other  cases  in  the  interests  of  justice,  or  from 
considerations  of  mercy,  the  Courts  may,  as  they  often 
do,  require  such  personal  examination,  why  should  they 
not  exercise  the  same  power  in  cases  like  this,  to  prevent 
wrong  and  injustice  ?" 

It  is  difficult  for  any  judicial  mind  to  answer  this  pro- 
found argument  of  Mr.  Justice  Brewer,  and,  indeed,  in 
the  opinion  of  the  writer,  his  masterly  reasoning  has  never 
yet  been  refuted  by  any  Court  taking  issue  with  him. 

The  case  of  Railroad  v.  Botsford,  supra,  has  been  fol- 
lowed by  only  three  States  in  the  Union.  The  Supreme 
Courts  of  Illinois  and  New  York  adhere  to  the  rule  laid 
down  in  the  case  of  Railroad  v.  Botsford,  but  the  Legisla- 
ture of  New  York,  recognizing  the  injustice  of  such  a 
rule,  passed  an  Act  authorizing  nisi  prius  Judges,  upon 
application  seasonably  made  by  either  party  to  a  suit,  to 
direct  the  personal  physical  examination  of  the  injured 
one  by  a  reputable,  disinterested  physician,  and  this  statute 
has  been  upheld  in  a  number  of  adjudged  cases  by  the 
higher  Court  in  the  State  of  New  York. 


22  COUET  OF  CIVIL  APPEALS, 

Railroad  v,  Koonce. 

The  Supreme  Court  of  Kansas^  at  its  January  term, 
1883,  in  the  case  of  Railroad  Company  v.  Thul,  reported 
in  44  Am.  R.,  659,  held  in  an  action  of  damages  for  per- 
manent injury  to  the  eyes,  the  plaintiff  having  t-estified 
and  no  medical  expert  having  testified,  the  Court  may 
order  the  plaintiff  to  submit  to  an  examination  by  a  com- 
petent, expert  physician.  In  this  case,  the  case  of  Loyd 
V.  Railroad  Company,  53  Missouri,  509,  was  cited  as  sup- 
porting the  rule  that  the  Court  had  no  power  to  make  or 
enforce  such  an  order.  Such  was  the  holding,  at  one 
time,  of  the  Supreme  Court  of  Missouri,  but  that  tri- 
bunal has  since  receded  from  that  holding,  and  it  is  now 
the  rule  of  practice  in  the  lower  Courts  of  that  State,  to 
order  such  investigations,  and  this  procedure  is  sustained 
by  the  Supreme  Court  of  Missouri, 

The  Supreme  Court  of  Iowa,  in  a  case  reported  in  47 
Iowa,  375,  and  quoted  from  at  length  by  the  Supreme 
Court  of  Kansas,  in  Railroad  v.  Thul,  supra,  is  in  line 
with  a  large  majority  of  the  States,  that  the  nici  prius 
Courts  have  the  common  law  right  to  order  that  persons 
claiming  to  be  injured,  submit  to  an  examination.  In  the 
opinion  of  the  Supreme  Court  of  Kansas,  in  the  case  cited, 
it  is  said:  "The  tendency  of  modem  adjudications  and 
of  modern  thought,  is  to  open  the  door  as  wide  as  pos- 
sible for  the  introduction  of  all  evidence  that  may  throw 
light  upon  the  particular  subject  then  undergoing  inves- 
tigation. All  attainable  evidence  and  instruments  of  evi- 
dence within  certain  limitations,  may  be  presented  to  the 
jury  for  their  inspection  and  consideration,  and  all  proper 
modes  of  investigation  or  inspection,  may  be  resorted  to 
for  the  purpose  of  enabling  the  jury  to  arrive  at  just  and 
correct  conclusions.  Many  instruments  of  evidence,  how- 
ever, can  be  examined  only  by  the  aid  of  experts,  and  in 
such  cases,  the  aid  of  experts  is  not  only  allowable,  but 
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may  be  demanded  as  a  matter  or  right  by  the  party  need- 
ing such  aid." 

The  Supreme  Court  of  Wisconsin  has  aligned  itself  with 
the  other  States,  holding  that  the  party  sued  for  inflicting 
an  injury  upon  another,  has  the  right  to  an  examination 
of  his  antagonist  by  medical  experts,  and  in  the  case  of 
White  t\  Railroad  Company,  61  Wis.,  536,  reported  in 
50  Am.  R.,  154,  it  was  held  in  an  action  for  personal  in- 
jury, the  Court  may  at  the  trial,  compel  the  plaintiff  to 
submit  to  a  surgical  examination.  This  was  the  case  of 
a  woman  who  brought  suit  for  an  injury  to  her  limb,  and 
notwithstanding  the  objections  urged  on  the  grounds  of 
delicacy  of  examining  a  woman's  limb,  yet  the  Supreme 
Court  of  Wisconsin  reversed  the  lower  Court  alone  upon 
the  ground  that  it  had  refused  the  motion  of  the  defend- 
ant for  an  examination  of  the  injured  party,  and  held  that 
the  case  under  consideration  was  a  proper  one  for  the 
exercise  of  the  discretion  conferred  upon  the  trial  Judge 
in  such  matters. 

The  Supreme  Court  of  Georgia,  in  a  case  reported 
in  3  L.  R.  A.,  808,  reversed  the  holding  of  the  lower 
Court  refusing  an  application,  seasonably  made,  to  have 
the  plaintiff,  a  lad  of  thirten  years  old,  examined  by 
medical  experts,  and  in  the  course  of  the  opinion  the 
learned  Chief  Justice  said:  "As  to  the  suggestion  made 
in  argument  that  the  rule  would  operate  hardly  upon 
delicate  and  modest  females,  we  can  only  say  that  they 
would  be  safely  guarded  by  the  discretion  of  the  trial 
Judge.  There  would  be  no  danger,  we  think,  in  this 
Court,  of  an  examination  being  ordered  needlessly,  or 
where  an  improper  shock  to  modesty  or  feelings  of  delicacy 
would  be  likely.  We  simply  decide  that  the  power  exists. 
and  that  in  every  case  it  is  to  be  exercised  or  not,  accord- 
ing to  the  sound  discretion  of  the  trial  Judge. 
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In  June,  1890,  tbe  Supreme  Court  of  Alabama,  in  a 
case  reported  in  9  L.  K.  A.,  page  442,  held  in  a  case 
wherein  the  plaintiff  was  a  young,  modest,  delicate  girl 
of  seventeen  years  old,  that  it  was  error  in  the  trial 
Judge  to  refuse  to  make  an  order  directing  that  she  sub- 
mit to  a  physical  examination  of  the  injured  parts  by 
competent  medical  experts,  and  because  of  this  error,  the 
case  was  reversed  and  remanded. 

The  Supreme  Court  of  Michigan,  in  1893,  in  an  opin- 
ion reported  in  19  L.  E.  A.,  held  that  the  lower  Court 
has  the  power  to  compel  the  exposure  of  an  injured  arm 
to  a  physician  in  the  presence  of  the  jury,  in  a  trial  of 
an  action  for  such  injury,  and  the  case  of  Railroad  v. 
Childress,  3  L.  E.  A.,  808,  supra,  was  quoted  approv- 
ingly as  an  authority  for  the  holding  of  the  Supreme 
Court  of  Michigan. 

The  Supreme  Court  of  Iowa,  in  an  opinion  reported  in 
34  L.  E.  A.,  209,  held  that  the  measurement,  in  the  pres- 
ence of  the  jury,  of  a  woman's  foot  and  her  leg,  six  inches 
above  the  ankle,  in  a  suit  for  injury  to  the  foot  and  ankle, 
should  be  permitted  by  the  Court,  when  there  is  a  direct 
conflict  as  to  the  measurement  of  this  foot,  by  the  medical 
men  called  by  the  respective  parties,  at  least  if  she  made 
no  objection. 

In  Hudleston  v.  Railroad  Company,  the  Supreme  Court 
of  Indiana,  in  an  opinion  reported  in  36  L.  E.  A.,  681, 
decided  that  the  lower  Court  had  the  power  to  compel 
a  plaintiff,  who  had  testified  that  he  was  suffering  from 
albumen  and  sugar  in  the  urine  as  the  result  of  an  injury, 
on  defendant's  application,  to  produce  a  specimen  of  his 
urine  in  open  Court,  to  be  analyzed  by  proper  experts 
and  physicians,  especially  where  he  had  testified  that  he 
had  had  such  analysis  made  for  his  own  counsel  and  by 
his  own  physicians.    To  the  same  effect  is  the  holding  of 
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the  Supreme  Court  of  Washington,  46  L.  R.  A.,  153,  and 
also  of  the  Supreme  Court  of  Minnesota,  46  L.  B.  A., 
448;  but  in  Wittenberg  v.  Onsgard,  47  L.  R.  A.,  141, 
the  Supreme  Court  of  Minnesota  held  that  the  refusal 
of  the  lower  Court  to  compel  the  plaintiiBF  to  submit  his 
neck  to  be  photographed  by  the  use  of  X-ray,  in  order 
to  ascertain  the  nature  of  the  injury,  was  not  error,  be- 
cause such  application  had  not  been  seasonably  made,  and 
also,  because  it  did  not  sufficiently  appear  that  the  person 
who  was  to  make  the  photograph,  had  the  requisite  skill 
and  experience  to  do  so.  The  Court  said:  "A  party 
ought  not  to  be  required  to  submit  his  person  to  the  X-ray 
until  it  is  so  well  established  as  a  fact,  in  science,  that 
the  process  is  harmless,  that  the  Courts  will  take  judicial 
notice  of  it."  The  Court,  however,  recognized  and  ad- 
mitted the  rule  to  be  sound,  that  ordinarily,  where  the 
application  was  seasonably  made  for  an  examination  by 
medical  experts,  it  should  be  granted. 

The  Supreme  Court  of  Massachusetts,  in  the  case  of 
Stack  V.  Railroad  Company,  and  reported  in  52  L.  E.  A., 
328,  denied  the  power  of  the  trial  Court  to  compel  a 
plaintiff  to  submit  to  a  physicial  examination  by  a  physi- 
cian, in  the  absence  of  statutory  authority. 

November  following  the  opinion  of  the  Supreme  Court 
of  the  United  States  in  the  Botsford  case,  supra,  in  South- 
bend  V,  Turner,  reported  in  54  L.  E.  A.,  396,  the  Supreme 
Court  of  Indiana  again  reiterated  its  holding  that  the 
party  complaining  of  a  personal  injury  for  which  he 
brings  suit  to  recover  damages,  may  be  ordered  to  submit 
to  a  physical  examination  by  a  physician  appointed  by  the 
Court,  where,  the  defendant  has  no  other  method  of  de- 
termining the  extent  of  the  injury,  and  the  examination 
may  be  made  without  pain  or  danger  to  the  plaintiff 
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Some  Courts  have  denied  the  application,  but  held  such 
denial  not  an  abuse  of  the  discretion  of  the  trial  Judge, 
because  such  examination  was  not  necessary ;  and  in  other 
cases,  the  application  has  been  refused  because  not  timely 
made;  while  the  application  has  been  denied  by  some 
Courts,  because  a  previous  examination  had  been  made 
which  disclosed  all  the  facts  necessary  to  the  attainment 
of  justice  in  the  cause.  It  has  been  held  in  some  juris- 
dictions that  the  plaintiff  was  justified  in  refusing  to 
submit  to  an  examination  by  certain  physicians,  upon  the 
ground  that  the  physician  was  hostile  or  obnoxious  to 
him,  but  in  no  reported  case,  has  such  physician  been  ap- 
pointed by  any  Court,  to  make  the  examination.  The 
Courts  have  always  refused  to.  order  an  examination 
where  it  is  necessary  to  use  instruments  or  drugs,  that 
are  likely  to  cause  pain  or  injury,  but  it  is  only  in  few 
jurisdictions  that  the  Courts  have  denied  the  power  of 
the  7iisi  prius  Judges  to  appoint  a  competent,  disinterested 
expert,  to  make  the  examination,  when  the  application  is 
seasonably  made  and  there  exists  a  necessity  therefor. 

The  latest  expression  of  opinion  upon  this  question  to 
which  we  have  had  access  is  that  of  the  Supreme  Court 
of  Colorado,  reported  in  15  L.  E.  A.  (N.  S.),  page  663 
et  sequL  This  is  one  of  the  ablest  and  most  exhaustive 
opinions  that  has  come  under  our  observation,  during  our 
investigation  of  this  question.  It  cites  the  opinions  of 
the  Supreme  Courts  of  Missouri,  Kansas,  Iowa,  Alabama, 
Arkansas,  Georgia,  Indiana,  Kentucky,  Michigan,  Minne- 
sota, Nebraska,  Ohio,  Pennsylvania,  Washington,  Wiscon- 
sin, and,  in  fact,  many  others,  in  support  of  the  rule  laid 
down  by  it.  It  is  stated  in  this  opinion  that  the  only 
cases  holding  a  different  doctrine,  is  the  solitary  one  de- 
cided by  the  Supreme  Court  of  the  United  States,  and 
which  we  have  cited,  and  one  in  Illinois,  reported  in  40 
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American  Keports,  588 ;  but  we  know,  and  have  cited,  the 
decisions  of  Massachusetts,  following  the  Supreme  Court 
of  the  United  States,  and  if  these  be  all,  then  there  are 
no  other  Courts  in  accord  with  the  opinion  in  the  Botsford 
case.  In  the  notes  to  this  opinion,  it  appears  that  the 
Courts  of  nearly  every  State  in  the  Union  have  had  this 
question  before  them,  and  sustained  the  power  of  the  trial 
Judge  to  order  the  examination  insisted  upon  in  this 
case. 

The  conclusion  reached  by  the  eminent  Judge  who  de- 
livered the  opinion  of  the  Supreme  Court  of  Colorado, 
Mr.  Justice  Maxwell,  is  best  stated  in  his  own  language, 
and  we  quote  it,  giving  it  our  full  approval,  both  as  to 
the  time  to  make  application  therefor,  the  person  by  whom 
it  should  be  made,  and  when  it  should  be  made,  and  as  to 
who  has  the  right  to  be  present  when  the  examination 
is  made.  The  language  of  Mr.  Justice  Maxwell  on  these 
points  is  as  follows : 

"The  authorities  above  cited  in  support  of  the  power, 
concur  in  the  establishment  of  the  following  proposition: 
(1)  That  trial  Courts  have  the  power  to  order  a  medical 
examination,  by  experts,  of  the  person  of  a  plaintiff  ask- 
ing recovery  for  personal  injury.  (2)  That  a  party  has 
no  absolute  right  to  demand  the  enforcement  of  such  an 
order,  but  the  motion  therefor  is  addressed  to  the  sound 
discretion  of  the  trial  Court.  (2)  That  the  exercise  of 
such  discretion  is  reviewable  by  the  Appellate  Court,  and 
corrected  in  case  of  abuse.  (4)  That  examination  should 
be  applied  for  and  made  before  entering  upon  the  trial, 
and  should  be  ordered  and  had  under  the  discretion  and 
control  of  the  Court,  whenever  it  fairly  appears  that  the 
ends  of  justice  require  the  disclosure,  or  more  certain 
ascertainment  of  important  facts,  which  can  only  be  dis- 
closed, ascertained  and  fully  elucidated  by  such  an  exami- 
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nation,  and  when  the  examination  may  be  made  without 
injury  to  the  plaintiff's  life,  health  or  the  infliction  of 
serious  pain.  (5)  That  the  refusal  of  the  motion,  where 
the  circumstances  appearing  in  the  record  present  a  rea- 
sonably clear  case  for  the  examination,  under  the  rule 
stated,  is  such  an  abuse  of  the  discretion  lodged  in  the 
trial  Court,  as  will  result  in  a  reversal  of  the  judgment 
in  plaintiff's  favor.  (6)  That  such  order  may  be  enforced, 
not  by  punishment  as  for  contempt,  but  by  staying  or 
dismissing  the  action." 

We  would  add,  in  cases  of  female  plaintiffs,  suing  for 
an  injury  to  their  person,  in  no  case  should  she  be  com- 
pelled to  submit  to  such  an  examination  unless  in  the 
presence  of  her  family  physician  and  near  family  rela- 
tives, and  not  then  unless,  in  the  opinion  of  the  trial 
Judge,  the  ends  of  justice  demands  such  an  examination. 

We  are  of  the  opinion  that  wherever  the  applicant  brings 
himself  within  the  rules  laid  down,  supra,  it  would  be 
the  duty  of  the  trial  Judge  to  sustain  a  motion  for  such 
an  examination,  provided,  however,  that  the  party  making 
the  motion  be  taxed  with  costs  incident  to  the  examina- 
tion, and  provided  always  that  it  be  conducted  by  a  dis- 
interested, competent,  medical  expert,  in  no  way  con- 
nected with  the  parties  to  the  litigation,  and  had  in  the 
presence  of  the  counsel  of  the  party  examined,  and  his  or 
her  family  physician.  In  such  cases  we  think  it  would 
be  proper  and  right  that  an  examination  be  made  under 
the  rules  stated  above. 

The  question  now  for  our  determination  is,  whether 
the  defendant  brought  itself  within  these  rules  when  its 
application  was  made,  if  it  made  such  an  application,  for 
an  examination  of  the  plaintiff.  It  is  insisted  by  learned 
counsel  for  defendant  that  plaintiff  was  feigning,  or  if 
not,  that  his  condition  at  the  time  of  the  trial  was  not 
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the  effect  of  the  injury  received  when  the  collision  occurred. 
We  are  constrained  to  hold  that  in  the  first  place,  de- 
fendant really  made  no  application  to  the  Court  to  have 
an  examination  made  by  a  physician;  and,  n^d;,  if  he 
did  make  such  an  application  or  motion,  the  record  fails 
to  show  that  the  Court  acted  upon  it  or  denied  his  applica- 
tion. Even  conceding  that  the  motion  was  made  in  proper 
form  during  the  trial  of  the  cause,  it  was  not  seasonably 
made,  but  should  have  been  presented  to  the  Court  before 
the  trial  of  the  case  was  taken  up,  and  not  having  been 
so  made,  the  trial  Judge  did  not  abuse  his  discretion  in 
refusing  to  sustain  the  motion. 

For  these  and  other  reasons  that  might  be  stated,  we 
are  of  the  opinion  that  imder  the  circumstances,  and  at 
the  time  the  application  was  made,  the  defendant  was 
not  entitled  to  have  it  sustained,  and  for  that  reason  no 
error  was  committed  by  the  trial  Judge  in  this  matter. 
For  the  foregoing,  and  other  reasons  not  herein  stated, 
there  is  no  error  in  the  judgment  of  the  lower  Court,  and 
it  is  affirmed  with  costs. 
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BoABD  OF  Tbtjstees  OF  Thihd  Presbytebian  Church  v. 

Jas.  L.  Caldwell. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Knoxville,     September  Term,  1913.) 

1.  Rbugiovs  Societies.    Subscription  for  church  huilding.    Con- 

sideration.   Enforceability . 

A  member  of  a  religious  society  who  starts  a  movement  to  erect 
a  church  edifice  and  who  heads  a  subscription  list  with  a 
large  amount  to  be  used  for  that  purpose  and  who  circulates 
or  acquiesces  in  the  circulation  of  such  list  for  the  purpose 
of  raising  a  large  sum  of  money,  may  be  compelled  by  suit 
to  pay  this  subscription  when  the  congregation  upon  the 
strength  of  this  and  other  subscriptions  has  contracted  for 
the  erection  of  a  building  and  has  proceeded  therewith. 

2.  Same.    Estoppel  and  waiver. 

Such  subscriber  cannot  avoid  liability  upon  the  ground  that 
there  was  a  change  in  the  location  of  the  building  or  in  the 
X>ersonnel  of  the  congregation  if  after  making  his  subscrip- 
tion he  became  aware  of  these  changes  and  continued  to  co- 
operate with  the  congregation  and  took  no  steps  to  withdraw 
his  subscription. 

3.  SuBSCBipnoNs  ON  CoNDrrioN. 

Subscriptions  upon  conditions  not  written  upon  the  list  or  not 
communicated  to  the  other  subscribers  are  collectible  not- 
withstanding, if  the  congregation  has  upon  the  faith  of  the 
written  subscription  expended  large  sums  for  materials  and 
incurred  other  expenses. 


From  Hamilton  County. 


Appealed  from  the  Chancery  Court  of  Hamilton  County. 
T.  M.  McConnell^  Chancellor. 
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Thomas  &  Thomas  and  Chas.  S.  Coffey  for  Com- 
plainant. 

James  T.  Caldwell  for  Defendant. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

Complainant,  a  chartered  religious  institution  of  Chat- 
tanooga, instituted  this  suit  against  the  defendant  to  re- 
cover the  sum  of  $800.00  which  it  claimed  to  be  due  as  the 
balance  of  a  subscription  of  $1,000  toward  the  purchase  of 
a  lot  and  the  erection  of  a  building  thereon.  The  pertinent 
averments  of  the  bill  are  in  substance  that  in  the  early  part 
of  the  year  1909  the  congregation,  which  afterward  took 
the  name  under  which  complainant  now  exists,  determined 
to  purchase  a  lot  and  erect  a  church  building ;  that  to  and 
for  this  purpose  complainant  agreed  to  contribute,  among 
numerous  other  subscribers,  the  sum  of  $1,000 ;  that  pur- 
suant to  this  agrement  and  subscription  and  contributions 
from  other  sources  the  trustees  of  the  church  purchased  a 
lot  and  began  the  erection  of  a  church  edifice,  and  have 
completed  the  same;  that  defendant  had  paid  $200.00  upon 
his  $1,000  subscription,  but  had  refused  to  pay  the  re- 
mainder ;  that  defendant  was  the  chief  actor  and  promoter 
of  the  church  enterprise,  and  carried  about  a  subscription 
list  and  solicited  subscriptions,  and  also  that  his  name  ap- 
peared at  the  top  of  the  list,  and  was  the  means  of  inducing 
quite  a  number  of  others  to  subscribe ;  that  complainant  on 
the  faith  of  this  and  other  subscriptions  had  had  a  great 
deal  of  work  done,  and  had  expended  large  sums  and  in- 
curred large  indebtedness.  Complainant  prayed  for  re- 
covery. 

In  his  answer  defendant  admitted  having  subscribed  or 
agreeing  to  subscribe  $1,000  for  the  erection  of  the  church. 
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but  insisted  upon  non-liability  upon  two  chief  grounds, 
namely,  that  his  subscription  was  on  the  condition  that  the 
congregation  stick  together,  and  that  the  proposed  church 
be  erected  close  in  on  McCallie  Avenue,  one  of  the  principal 
thoroughfares  of  the  city;  and  also  that  his  subscription 
was  not  a  legal  obligation. 

The  response  of  complainant  to  these  contentions  is  that 
in  the  first  place  no  such  conditions  were  annexed  to  the 
subscription,  and,  secondly,  that  if  they  were  so  stipulated, 
they  were  waived  by  the  defendant,  and  he  is  estopped  to 
rely  upon  the  same.  The  record  is  quite  volimiinous,  and 
the  controversy  bears  much  evidence  of  acrimony.  It  is 
unfortunate  that  the  matter  is  before  the  Court  for  de- 
termination. But  it  becomes  our  duty  to  pass  upon  the 
questions  raised  without  reference  to  their  ecclesiastical 
aspects.  It  is  well  settled  that  the  civil  courts  can  enforce 
contracts  and  agreements  made  among  the  members  of 
churches  with  r^pect  to  the  erection  and  maintenance  of 
church  buildings,  and  in  passing  upon  these  questions  they 
apply  in  the  main  to  the  rules  of  law  governing  other  con- 
tracts and  subscriptions. 

It  seems  to  us  that  the  matters  of  dispute,  narrowed  as 
they  have  been  by  the  briefs  and  arguments  of  able  counsel 
for  both  sides,  can  be  best  treated  by  stating  beforehand  the 
matters  about  which  there  can  be  no  controversy,  and  then 
passing  to  those  differences  arising  upon  defendant's  prin- 
cipal defenses. 

We  shall  take  up  the  defenses  now  urged,  or  rather  the 
matters  of  dispute,  and  settle  them  in  accordance  with  our 
views  as  to  the  preponderance  of  the  evidence. 

1.  With  respect  to  defendant's  contention  that  his  sub- 
scription was  conditional  up  on  the  church  sticking  to- 
gether and  erecting  a  building  on  McCallie  Avenue,  we  feel 
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constrained  to  hold  that  the  preponderance  of  the  evidence 
shows  that  his  suhscription  was  without  any  such  condi- 
tions. The  burden  is  upon  him  to  show  these  conditions. 
In  this  we  think  he  has  clearly  failed. 

It  is  our  conclusion  that  he  annexed  no  such  conditions 
to  his  oral  promise  and  declaration  made  to  the  congrega- 
tional meeting  of  May  30th.  As  before  stated,  the  oral 
subscriptions  pledged  at  this  meeting  were  jotted  down. 
These  were  afterward  transcribed  by  a  stenographer  and 
several  copies  or  duplicates  made.  Preceding  the  names 
and  amounts  was  an  unconditional  promise  upon  the  part 
of  each  of  the  undersigned  to  contribute  the  amounts  op- 
posite their  names  for  the  purpose  of  buying  a  lot  and 
building  a  church.  The  first  name  on  this  or  these  sub- 
scription lists  was  that  of  defendant,  and  opposite  his  name 
was  $1,000.00.  We  reiterate  that  no  condition  was  an- 
nexed to  these  subscriptions. 

It  is  true  that  defendant  did  not  himself  sign  his  name 
to  the  list,  but  he  was  aware  that  his  name  had  been  so 
written  by  someone,  and  that  it  headed  the  list.  He  took 
one  of  these  subscription  lists  and  went  with  the  pastor  to 
different  people  and  solicited  subscriptions  and  procured 
quite  a  number.  He  also  knew  that  other  copies  were  being 
used  by  other  solicitors,  and  that  his  subscription  appeared 
thereon,  and  would  be  quite  an  inducement  to  the  obtaining 
of  additional  amounts.  Defendant  did  not  inform  anybody 
from  whom  he  obtained  subscriptions  that  his  promise  was 
conditional. 

2.  Granting  that  his  subscription  was  made  upon  con- 
dition that  the  church  building  be  erected  on  ^MbCallie 
Avenue,  we  are  convinced  that  he  unmistakably  waived 
this  condition,  and  that  he  is  estopped  to  rely  upon  it  now. 

3.  With  respect  to  his  contention  that  his  subscription 
was  also  conditional  upon  the  congregation  sticking  to- 

3 
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gether,  we  have  this  to  say:  We  are  impressed  with  the 
force  of  the  insistence  of  learned  counsel  for  complainant 
that  this  condition  is  too  general  and  too  indefinite  and  too 
unreasonable  to  be  upheld.  It  might  be  added  that  with 
respect  to  such  congregations  it  is  an  impossible  condition, 
or  it  is  evident  to  observant  persons  that  no  church  congre- 
gation remains  the  same  personnel  for  any  appre^ 
ciable  length  of  time.  The  best  solution  of  the  contro- 
versy urged  by  defendant  under  this  head  is  found  in  the 
testimony  of  G.  M.  Smartt,  and  in  the  surrounding  circum- 
stances. This  witness  states  that  Mr.  Caldwell  knew  at  the 
time  he  made  his  talk  to  the  congregation  on  May  80th 
that  they  would  not  all  stick  together^  and  that  this  was 
clearly  understood  by  him.  (Mr.  Smartt  further  said  that 
he  stated  to  the  meeting  that  if  an  effort  was  made  to  build 
a  church  he  was  going  to  withdraw,  and  that  others  made 
the  same  statement.  It  is  clear  that  the  defendant  was 
aware  of  these  declarations ;  and  we  are  unable  to  see  how 
he  can  urge  that  his  subscription  was  on  the  condition  of 
adherence  and  coherence  of  the  congregation  when  there 
was  disaffection  known  to  him  at  the  very  time. 

With  respect  to  the  '^stick  together  resolution"  we  must 
say  that  it  did  not  have  specific  reference  to  the  building  of 
a  church,  but  that  its  real  purpose  was  to  secure  a  declara- 
tion of  adherence  to  the  congregation  so  as  to  prevent  dis- 
sodution.  But  be  that  as  it  may,  we  find  that  at  an  early 
date  thereafter  some  of  the  subscribers  ceased  to  cooperate 
with  the  congregation,  and  that  this  was  known  to  the 
defendant. 

We  reiterate  that  defendant  was  aware  of  the  departure 
of  some  members  and  non-affiliation  of  others,  and  yet  that 
he  treated  his  subscription  as  subsisting  and  continued  to 
recognize  the  congregation  as  in  existence.  He  lost  his 
time  in  which  to  raise  his  objections. 
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Conditional  subscriptions  to  public  or  corporate  enter- 
prises are  not  f  avorecL  ColiditioAs  unknown  to  other  sub- 
fterib^rs  should  never  b^  recognized.  The  sounder  rule 
goreraing  subscription^  to  the  stock  of  ooi^orations  is  that 
secret  agreements  ot  conditi<»is  are  void  as  against  other 
sabscribers  and  creditots  of  the  corporation :  Cuimmghcvra 
0.  B.  B.  Company,  3  Head,  22 ;  10  Cy6,  413,  414.  Courts 
df  equity  should  borrow  this  rule  in  meeting  the  contention 
of  a  subscriber  to  a  public^  religious  or  charitable  ent^r- 
prise^  TJpon  l^al,  equitable  and  moral  principles  his  de- 
fense should  be  dieicotintenancedi  ft  \^ould  be  a  fraud 
Upon  the  numerous  other  subscribers  and  members  of  the 
eongr^aticm  who  have  contributed  And  cooperated  and  oat- 
ri^d  to  fruition  the  ptiri>os^  to  ei^ect  a  church,  to  relieve 
defendant  of  his  promise  to  pay«  It  is  for  this  reason  that 
the  inclination  of  kll  the  Courts  is  to  allow  recovery  by  the 
trustees  of  the  donee  or  payee:  102  Am.  St  Rep.,  146 ;  29 
Pa.  St,  3«1 ;  37  'Cyc,  486.  The  germ  of  this  liability  had 
its  origin  among  the  Romans.  The  civil  law  term  used  to 
express  it  was  pollicitation  which  translated  means  a  vow  or 
an  offer  to  give  something  to  the  public.  This  offer  became 
irrevocable  if  acepted  or  acted  upon  by  a  substantial  num- 
ber of  the  class  or  community  to  whom  it  was  addressed. 

It  clearly  appears  that  the  subscription  of  the  defendant 
to  some  degree  influenced  nearly  every  subsequent  sub- 
scriber. It  is  also  evident  that  the  subscribers  and  the 
trustees  in  their  endeavors  to  erect  the  church  building  and 
their  engaging  of  workers  and  materials  relied  upon  de- 
fendant's subscription,  and  proceeded  on  the  assumption 
that  it  would  be  paid.  It  would  be  inequitable  and  in  a 
manner  fraudulent  to  permit  plaintiff  to  escape  liability. 
There  are  presented  the  clearest  features  of  estoppel,  and 
there  should  be  applied  to  defendant  this  efficacious  doc- 
trine: Reiman  Bnyder  v.  Oanns,  110  Pa.  St.,  17;  37 
Cyc,  492 ;  Martin  v.  Melees,  179  Mass.,  114. 
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Much  was  said  in  the  argument  of  learned  counsel  for 
defendant  about  the  failure  of  the  congregation  to  demand 
other  subscriptions.  The  preponderance  of  proof  is  that  all 
subscribers,  with  the  exception  of  five  or  six,  have  paid  up 
or  have  arranged  to  pay,  and  that  of  those  who  have  not 
settled  there  were  good  reasons  for  not  demanding  pay- 
ment. But  there  is  no  effort  to  show  that  those  who  did 
subscribe  and  have  not  been  released  upon  moral  or  equitr 
able  grounds  are  not  going  to  be  sued  or  called  upon  to  pay. 
The  failure,  however,  to  collect  from  all  would  furnish  no 
just  excuse  to  the  defendant  for  failing  to  pay  up,  espe- 
cially as  he  was  the  real  leader  and  promoter  of  the  church 
building  enterprise.  It  strikes  us  that  he  should  have  been 
the  first  one  to  respond,  in  view  of  the  leading  part  taken 
by  him  in  the  matter,  and  in  view  of  his  knowledge  of  the 
methods  used  to  obtain  other  subscriptions  were  obtained : 
Rogers  v.  Female  College,  39  L.  R.  A.,  636. 

It  was  insisted  by  learned  counsel  that  no  probative  force 
should  be  accorded  the  minutes  of  the  later  meetings  of 
the  church  for  the  reason  that  they  were  not  approved  by  a 
moderator.    This  criticism  does  not  apply  to  those  entries, 

which  clearly  show  that  the  defendant  was  present  and 

participated  in  the  meetings  of  the  church  session. 

That  subscriptions  of  this  kind  are  collectible,  and  that 
they  should  be  enforced,  has  been  settled  by  our  own 
Courts.  Macon  v.  Shepard,  2  Hump.,  336;  ML  Carmel 
Church  V.  Kinney,  9  Lea,  215.  It  is  also  clear  that  a  sub- 
scription made  to  a  congregation  in  the  formative  stage 
may  be  collected  by  a  corporation  subsequently  formed  for 
the  benefit  of  the  corporation.  Carr  v.  Bartlett,  72  Me., 
120. 

Upon  consideration  of  the  whole  case,  we  have  reached 
the  conclusion  that  the  learned  Chancellor  was  in  error  in 
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decliniiig  a  recovery.  His  decree  is  reversed,  with  direc- 
tions to  enter  a  decree  here  for  $800.00  with  interest  from 
date  of  the  filing  of  the  bill.    Defendant  will  pay  all  costs. 


Bon  Air  Coal  &  Ibon  Company  v.  Lewisbueg  &  North- 
ern R.  E,  Co. 

Writ  of  certiorari  denied  by  Supreme  Court. 
(Nashville,     December  Term,  1913.) 

1.  Railroad  Conbtbuction.    Furnishers'  lien.    Coal  used  in  con- 

gtruotion. 

A  coal  company  which  furnishes  coed  to  a  sub-contractor 
engaged  In  railroad  construction,  the  coal  to  be  used  in  gen- 
erating steam  with  which  the  machinery  of  the  sub-con- 
tractor is  operated,  has  no  lien  upon  the  railroad  right  of 
way  under  Section  3580  of  Shannon's  Code. 

2.  Same. 

In  order  to  assert  a  lien  under  said  statute  it  Is  Incumbent 
upon  the  furnisher  to  show  that  his  materials  were  used  In 
the  construction  of  the  road.  Under  the  construction  of  the 
lien  statute  obtaining  in  this  State  a  party  who  furnishes 
coal  for  steaming  purposes  to  a  sub-contractor  does  not  bring 
himself  within  the  class  of  those  entitled  to  the  Hen. 


Feom  Mabshall  County. 


Appealed  from  the  Chancery  Court  of  Marshall  County. 
W.  S.  Bbabden,  Chancellor. 
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R  E.  HAYKBa  and  Smithsov  &  Abhstboito  for  Com- 
plainant. 

Robert  Abmstkong  for  Defendant. 

Mb.  Justice  Wilson  delivered  the  opinion  of  the  Court 

The  bill  in  this  case  was  filed  by  the  receivers  of  the 
Bon  Air  Coal  &  Iron  Company  against  the  Lewisburg  & 
Northern  R.  R  Co.  and  J.  A.  Lloyd,  trustee  in  bankruptcy 
for  the  Leighton-Arofepoae  Construction  Co,,  to  recover  tba 
amount  due  the  said  Coal  &  Iron  Co.  for  coal  sold  and 
furnished  said  construction  company,  and  to  have  same 
decreed  a  lien  on  the  fraiusbises,  property,  etc.,  of  the  rail- 
road company  to  secure  payment  of  its  account.  The  bill, 
after  stating  that  the  Bon  Air  Coal  &  Iron  Co.  is  a  body 
politic  under  the  laws  of  this  State,  and  that  its  affairs 
were  at  the  time  of  the  matters  herein  complained  of  biding 
carried  on  under  the  orders  of  the  Oimotfj  Court  of 
Davidson  County,  Tenn.,  and  that  under  the  orders  of 
said  Court,  complainants  were  appointed  receivers  of  said 
Coal  &  Iron  Co.,  and  entered  upon  the  discharge  of  their 
duties  as  such  with  authority  to  conduct  its  business,  avers, 
in  brief,  that  the  Lewisburg  &  Northern  Railroad  Co. 
was  engaged  in  building  a  Une  of  railway  from  a  point 
near  Portland,  Tenn.,  to  a  point  at  or  near  the  southern 
boundary  of  the  State,  passing  through  Marshall  County, 
and  that  said  railroad  company  entered  into  a  contract 
with  the  Leighton- Ambrose  Construction  Co.  for  the  con- 
struction of  about  nine  miles  of  its  railroad  in  Marshall 
County,  beginning  at  Lewisburg  a»d  extending  southward 
along  the  right  of  way  on  said  road? 

2.  That  the  Leighton- Ambrose  Construction  Co.  under- 
took the  construction  of  said  line  of  railroad,  and  had  been 
engaged  in  said  construction  work  for  several  months  when 
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an  involuntary  petition  in  bankruptcy  wa»  filed  against  it 
by  its  ereditorSy  and  it  wa^  adjudged  a  bankrupt;  that 
respondent,  J,  A,  Lloyd,  was  duly  ^appointed  trustee  for 
said  L^gbt(m<-Anibrose  Coodtroeticm  Co,  by  the  bankrupt 
Court  at  Kbshville  to  take  charge  o{  its  assets  and  wind  up 
its  business,  and  that  (Lloyd  was  duly  qualified  as  suoh 
trustei^  and  entered  upon  the  discharge  of  his  duties  as 
such ;  that  an  order  had  been  entered  in  the  Court  of  bank- 
ruptcy at  JN'asbville  in  the  matter  of  Leighton-Ambrose 
Company,  permitting  complaiosnts  to  file  this  bill  in  the 
Chancery  Court  at  Lewisburg  making  the  trustee  in  bankt 
ruptcy  a  party  def  endant^  aud  they  ej(hibit  as  a  part  of  the 
bill  the  order  of  said  b^ikrupt  Court;  that  during  the 
months  of  January,  February,  March,  April,  and  May 
complainant  sold  and  delivered  to  th^  I^igbton- Ambrose 
Construction  Oo.,  at  their  special  insistence  and  request, 
twenty-one  cars  of  coal  for  $698.94,  and  that  this  sum  is 
justly  due  complainants,  and  is  wholly  unpaid. 

They  state  that  an  itemized  statement  of  the  account  is 
filed,  marked  Exhibit  3,  and  made  a  part  of  the  bill,  but 
not  to  be  copied. 

It  is  alleged  that  complainants  furnished  and  sold  to  the 
Leighton<>Amhrose  Construction  Co.  for  use  in  the  con- 
struction and  building  of  the  line  of  railroad  of  respondent, 
The  Lewisburg  &  Northern  Railway  Company,  in  Marshall 
County,  Tennessee,  and  that  it  was  used  and  wholly  con- 
sumed by  the  Leighton-Ambrose  Company  as  fuel  for  its 
engine  hauling  cars  over  the  right  of  way  of  the  Lewisburg 
&  Northern  Railway  Company  for  the  construction  neces- 
sary in  the  building  of  said  railroad  and  in  its  boilers  sup- 
plying steam  for  the  pumping  of  water  used  in  said  con-^ 
struction  work,  and  for  steam  drills  used  in  drilling  into 
the  rock  for  the  purpose  of  blasting  out  and  removing  rock 
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and  earth  and  reducing  said  right  of  way  to  the  proper 
level.  It  is  averred  that  the  cars  used  as  above  mentioned 
were  a  necessary  part  of  the  construction  work,  and  were 
used  in  hauling  dirt  and  i-ock  along  the  right  of  way  of  the 
raUway  company  in  making  cuts  and  fills  and  in  drilling 
said  right  of  way  to  the  proper  level. 

They  aver  that  the  coal  furnished  by  complainants  was 
a  necessary  part  of  the  said  construction  work,  and  went 
into  and  was  consumed  in  the  building  of  said  line  of  rail- 
way, and  the  benefit  of  the  same  was  received  by  the  Lewis- 
burg  &  Northern  Railroad  Company. 

It  is  averred  that  Mlay  12,  1913,  they  served  upon  said 
railroad  company  a  notice  that  they  claimed  a  lien  upon 
said  railroad,  its  property,  franchises,  etc.,  for  the  pay- 
ment of  the  coal  above  mentioned  sold  to  the  Leighton- 
Ambrose  Construction  Co.,  and  they  filed  said  notice  as 
an  exhibit  to  the  bill. 

They  allege  that  the  estate  of  Leighton- Ambrose  Co.  will 
pay  little,  if  anything,  to  its  creditors,  and  that  they  have 
a  lien  upon  said  railroad,  its  property  and  franchises  for 
the  payment  of  the  above-mentioned  indebtedness,  and  they 
insist  that  they  have  a  right  to  come  into  the  Court  and 
ask  an  enforcement  of  their  lien,  and  that  their  rights  in 
the  premises  be  adjusted. 

The  prayer  of  the  bill  has  been  sufiiciently  indicated. 
We  should  have  stated  that  the  prayer  of  the  bill  is  for  a 
proper  decree  that  a  lien  be  declared  upon  the  Lewisburg 
&  Northern  Railway  Co.,  its  property  and  franchises,  for 
the  payment  of  complainant's  indebtedness,  and  that  com- 
plainants be  granted  a  decree  against  the  Lewisburg  & 
Northern  Railroad  Co.  for  the  amount  due  complainant, 
and  if  necessary,  that  an  attachment  issue  for  the  proper 
enforcement  of  their  lien,  and  also  for  general  relief. 
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The  bill  allies  the  furnishing  of  different  quantities  at 
different  times  of  coal  to  the  Leighton- Ambrose  Construc- 
tion Co.  All  the  several  parcels  of  coal  furnished  said 
construction  company  amount  in  value,  according  to  the 
bill,  to  $698.94. 

After  demurrer  was  filed  to  the  bill,  it  appears  that 
complainant  was  permited  to  amend  the  same  by  adding: 
"Complainant  alleges  that  the  railroad  company  is  author- 
ized and  empowered  to  take  a  bond  from  the  construction 
company  to  indemnify  it  in  case  it  should  be  required  to 
pay  for  work  and  labor  done  and  material  furnished  by 
complainant." 

It  is  averred  that  the* railroad  compaiiy  under  its  con- 
tract with  the  liCighton-Ambrose  Condtniction  Co.  had  the 
right  to  and  did  retain  for  its  protection  a  certain  percent- 
age of  the  estimates  made  of  the  work  done  by  said  con- 
struction company  to  further  guarantee  to  the  said  railroad 
company  the  faithful  performance  of  the  above  contract, 
and  that  said  amount  so  retained  amounted  to  several  thou- 
sand dollars. 

The  railroad  company  was  required  to  answer,  showing 
the  amount  that  it  received  from  the  bonding  company, 
and  the  amount  of  the  retained  percentage  which  was  never 
paid  over  to  the  Leighton-Ambrose  Construction  Co.  at 
the  date  of  the  last  payment  thereof,  and  what  amount,  if 
any,  was  paid  on  account  of  said  retained  percentage,  and 
that  such  amount  of  retained  percentage  remaining  in  the 
hands  of  the  railroad  company  and  the  amount  received 
by  it  from  the  bonding  company  be  declared  a  trust  fund 
for  the  payment  of  complainant's  indebtedness,  and  that 
complainant  have  judgment  against  the  railroad  company 
for  the  payment  of  its  just  indebtedness. 

The  Lewisburg  &  Northern  Railroad  Co.  demurred  to 
the  bill  because  on  its  face  it  shows  that  the  coal  furnished 
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by  complainant^  and  for  which  a  lien  is  claimed  against  it, 
was  furnished  to  and  given  to  a  contractor,  and  that  said 
coal  was  used  by  the  contractor  as  fuel  for  its  engine 
boilersi  etc.,  said  engines  and  hoilers  being  a  part  of  thi^ 
equipment  of  the  contractor,  demurrant,  under  the  Act  of 
1891,  not  being  liable  for  such  supplies  or  material ;  and, 
second,  because  the  billy  on  its  faoe,  shows  that  tb#  coal 
did  not  enter  into  and  beeome  a  part  of  demurrant's  road 
within  the  purview  of  the  railroad  lien  aats  of  Tennessee, 
the  use  of  said  material  being  too  reniotely  connected  witb 
the  building  and  constrnction  of  demurrant's  line  of  rail^ 

road. 

The  case  was  heard  upon  the  bill  and  demurrer  thereto 
by  Chancellor  Bearden,  August  14,  1913p  He  sustained 
the  demurrer  and  dismissed  the  bill,  Qia  Honor  being 
of  the  opinion  that  the  coal  furnished  and  used  as  alleged 
in  the  bill  was  not  a  charge  upon  the  property  of  the 
railroad  company,  the  same  not  having  entered  into  and 
become  a  part  of  the  construction  of  the  railroad  within 
the  purview  of  the  Act  of  1891. 

Complainant  excepted  to  this  decree  of  the  Court,  and 
prayed  and  was  granted  an  appeal  to  this  Court,  The 
assignment  of  error  is  that  the  Chan^Uor  erred  in  sus- 
taining the  demurrer  to  the  bill. 

The  sole  question  in  this  ease  is,  "Does  a  coal  company 
that  sells  coal  to  a  contractor  or  sub-contraotor  which  he 
uses  in  generating  steam  to  operate  his  drills  or  msebinei^ 
in  grading  a  section  of  the  roadway  of  a  railroad,  have 
a  lien  upon  the  railroad,  its  franchisee  and  property,  for 
the  value  of  the  coal,  the  sub-contractor  having  become 
insolvent?"  The  decision  of  the  question  depends  upon 
the  proper  construction  of  Section  1,  Chapter  98,  Act  of 
1891,  carried  into  Section  3580  of  Shannon's  Revisal  of 
our  Statutes. 
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Said  seetion  is: 

*^£v6ry  aubpcontvaotor,  labor^^  mftteriahnan,  or  other 
person,  who  performs  any  part  of  the  work  in  grading 
any  railroad  company's  roadway,  or  who  constructs  or 
aids  in  the  construction  of  repairs  of  its  culverts  and 
bridges  or  fumishea  oross  ties  or  masonry  or  bridge  tim- 
bers, for  the  same,  which  is  used  in  the  building  and 
construction  of  such  railroad,  its  bridges  and  culverts, 
or  wiiD  layn,  or  aids  in  the  laying  of  its  tracks,  building 
of  its  bridgea,  the  cvection  of  its  depots,  platforms,  wood 
or  wgter  stations,  section  houses,  machine  shops,  or  other 
buildings,  or  for  the  delivery  of  material  for  any  of  these 
purposes,  or  for  any  engineering  or  superintendence,  or 
who  performs  any  valuable  service,  manual  or  professional, 
by  which  any  such  railroad  company  receives  a  benefit, 
all  and  every  such  person,  or  persons,  shall  have  a  lien 
on  said  railroad,  its  franchises  and  property,  for  the  value 
of  such  work  and  labor  done,  or  material  furnished,  or 
services  r^idered,  as  hereinbefore  set  out  and  specified 
in  as  full  and  ample  a  manner  as  is  provided  by  law  for 
persons  contracting  directly  with  such  railroad  company 
for  any  such  work  and  labor  done  or  for  materials  fur- 
nished." 

In  Thompson  v.  Baxter,  93  Tenn.  (8  Pick.),  305, 
Hon.  A.  D.  Bright,  Special  Judge,  speaking  for  the  Su* 
preme  Court,  in  reference  to  the  right  of  a  supervising 
architect,  who  had  drawn  plans,  specifications,  etc.,  for 
buildings  erected  upon  lots,  to  a  lien  upon  the  lots  for 
his  services,  said : 

"The  mechanic's  lien  is  favored  by  the  Legislature, 
and  should  not  be  hazarded  by  niceties  in  its  enforcement," 
citing:  Bom  v.  Graves,  4  Lea,  657. 

However,  the  law  is  strict  in  its  requirements  that  the 
claimant  shall  make  it  clearly  to  appear  that  he  has  a 


44  COURT  OF  CIVIL  APPEAI.S, 

Bon  Air  Goal  &  Iron  Co.  v.  Railroad. 

lien;  but  when  that  appears,  the  remedial  laws  for  its 
enforcement  are  to  be  liberally  construed ;  citing :  Kay  v. 
Smith,  10  Heis.,  43;  Later  v.  Gobi,  1  Cold.,  528;  Mc- 
Loed  V.  Cahill,  7  Bax.,  199 ;  Dunn  v.  McKee,  5  Sneed,  658. 

Continuing,  Judge  Bright  said: 

"This  lien  is  purely  statutory  and  unknown  to  common 
law.  Only  those  enumerated  and  embraced  in  the  statute 
are  entitled  to  the  lien.  A  liberal  construction  of  the 
mechanic's  lien  law  does  not  mean  that  they  shall  be 
liberally  construed  in  embracing  or  including  others  than 
those  enumerated  in  the  statute.  It  must  clearly  appear 
that  the  claimant  has  a  lien.  No  one  is  entitled  to  the  lien 
unless  the  statute  includes  him  or  them.  They  are  not 
to  be  included  by  strained  construction." 

The  Court  held  that  the  supervising  architect  was 
not  entitled  to  the  lien.  Judge  Lurton,  then  Chief  Jus- 
tice of  the  Supreme  Court,  dissented: 

The  rule  announced  in  the  case  and  the  cases  cited  by 
Judge  Bright  is  as  we  understand  them,  that  a  strict 
construction  of  lien  laws,  unknown  to  the  common  law 
and  having  existence  alone  by  virtue  of  statutes,  is  applied 
in  determining  the  parties  coming  within  their  terms  and 
entitled  to  their  benefits ;  but  having  shown  that  they  come 
under  the  statute,  a  liberal  construction  will  be  indulged 
for  the  purpose  of  protecting  and  enforcing  their  liens. 

Nans  V.  Park  Co.,  103  Tenn.,  299,  was  a  case  in  which 
a  firm  of  florists  of  Louisville  had  a  written  contract  with 
the  Park  Company  to  furnish  and  plant  flowers  and 
shrubbery,  to  build  a  rustic  bridge,  and  grade  the  walks 
and  ways  about  the  hotel  premises  of  the  Park  Company. 
The  firm  was  to  be  paid  $3,000.00. 

It  carried  out  its  contract.  The  Park  Company  became 
insolvent.  The  Louisville  firm  insisted  that  it  had  a  lien 
on  the  buildings  and  ground  of  the  company,  under  section 
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3580  of  Shannon  Rev.  Justice  Wilkes,  speaking  for  the 
Court,  after  quoting  the  section  of  Shannon's  Revisal,  said : 

'^It  has  been  held  in  a  number  of  cases  in  this  as  well 
as  in  other  States,  that  a  liberal  construction  should  be 
given  to  mechanics'  lien  laws."  He  cites  a  number  of 
cases.  Sut  it  is  clear  from  a  reading  of  the  opinion 
of  the  learned  Justice  that  what  he  meant  in  saying  that 
"a  liberal  construction  should  be  given  mechanics'  lien 
laws,"  was,  that  they  should  be  liberally  construed  as  to 
the  inclusion  of  property  and  subjecting  it  to  the  lien, 
but  strictly  construed  as  to  parties  seeking  to  come  under 
the  lien  statutes,  and  claiming  their  benefits. 

He  reversed  the  decree  of  the  Chancellor  and  the  decree 
of  the  Court  of  Chancery  Appeals  allowing  the  lien  claimed 
by  the  Louisville  firm. 

The  opinion  in  Hercides  Powder  Co.,  ei  al.,  v.  Knqx- 
ville,  LaFollette  <£  Jellico  Railroad  Company  was  also  de- 
livered by  Mr.  Justice  Wilkes. 

"A  firm  of  contractors  had  a  contract  with  the  railroad 
company  to  build  its  road,  excavate  a  tunnel,  and  furnish 
all  the  necessary  material  for  that  purpose.  The  original 
contractors  sub-let  the  excavating  and  boring  of  the  tunnel 
to  Cole  &  Co.,  who,  in  turn,  agreed  to  do  all  the  work 
and  furnish  all  necessary  material  and  labor  for  that 
purpose. 

Cole  &  Co.  made  contracts  with  the  powder  company 
and  a  chemical  company  to  buy  from  them  all  the  ex- 
plosives and  explosive  supplies  required  in  the  excavation 
and  boring  of  the  tunnel. 

These  companies  furnished  Cole  &  Co. '  powder  and 
explosive  materials.  Cole  &  Co.  became  insolvent  and 
notified  the  railroad  company  that  they  could  not  com- 
plete their  contract  with  it.  They  owed  the  powder  com- 
pany  and  the   chemical   company,   each,   a  balance  for 
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supplies  furnished,  and  they  notified  the  railroad  company 
that  they  claimed  a  lien  upon  its  road,  etc«,  to  secure  the 
payment  of  the  bala&ce  due  them.  The  railroad  resisted 
the  claim,  contending  that  they  had  no  lien  on  its  road 
under  the  Act  of  1S91^  herein  quoted.  The  Chancellor 
held  that  they  bad  no  lien  under  said  Act.  The  majority 
of  the  Court  of  Chancery  Appeals  held  that  the  powder 
company  did*  The  Supreme  Court,  through  Justice 
Wilkes,  affirmed  the  holdfng  of  the  Court  of  Chancery 
Appeals. 

The  railroad  company  in  its  assigUmenta  of  etror  raised 
the  question,  whether  the  explosive  supplies  furnished 
constituted  material  Within  the  meaning  of  our  statutes, 
Acts  of  1888  and  1891,  giving  furnishers  of  material 
liens  on  railroads. 

Judge  Wilkes,  af tei*  quoting  the  first  section  of  the 
Acts  of  1883  and  1891,  said  the  latter  Act  was  passed 
for  the  express  purpose  of  extending  to  all  sub-contractors* 
and  furnishers  of  material,  the  same  lien  that  was  guar- 
anteed by  the  Acts  of  1883  to  persons  contracting  directly 
with  the  railroad  company. 

The  railroad  company  insisted  that  the  term  "materials** 
as  used  in  these  Acts  meant  something  that  entered  into 
the  construction  of  the  roadway  and  formed  part  of  it, 
and  did  not  apply  to  material  consumed  in  constructing 
the  roadway,  because,  being  consumed,  it  constituted  no 
part  of  the  roadbed  or  roadway  after  it  was  constructed. 

"We  are  of  opinion,"  said  Justice  Wilkes,  "that  the 
General  Assembly  intended  to  give  persons  who  furnished 
materials  for  grading  the  roadbed  a  lien,  as  well  as  those 
who  furnished  such  materials  as  was  in  the  superstructure 
placed  upon  the  roadbed  after  it  was  graded,  such  as  cross 
ties,  culverts,  etc.  The  fact  that  the  materials  were  con- 
sumed in  the  use  and  were  thus  destroyed  in  the  construe- 
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tion,  we  think,  does  not  deprive  the  furnisher  of  his  lien. 
The  consumption  of  explosives  is  the  only  use  that  can 
be  made  of  them,  and  their  consumption  is  absolutely 
necessary  to  the  excavation  of  tunnels  through  rock.  In 
other  words,  they  are  materials  which  enter  into  the  build- 
ing and  grading  of  the  road,  as  much  so  as  trestles,  bridges 
and  culverts  contain  materials  which  are  necessary  to  the 
grading  of  the  toad  at  such  places  as  require  trestles  and 
bridges  and  culverts*  It  is  difficult  to  see  what  other 
materials  than  explosives  could  be  used  in  boring  a  tunnel 
ftud  grading  A  road  through  stone.  While  the  general 
definition  of  the  word  ^materials,'  as  given  by  the  lex- 
icographers, may  not  go  to  this  extent,  and  there  are  some 
cases  bedding  apparently  a  different  doctrine,  we  think 
the  word  mtist  be  defined  ili  the  connection  and  for  the 
purposes  for  which  it  is  used  and  intended  to  be  applied." 

In  Knapp  i\  B.  R.,  6  Mo.  App.,  210,  the  Court  said, 
by  Justice  Wilkes : 

"The  theory  of  statutory  laws  on  this  class  of  railroads 
is  that  the  labor  or  material  man  is  entitled  to  a  certain 
beneficial  interest  or  security  in  the  structure  whose  value 
is  increased  by  his  labor  and  materials  actually  incorpo- 
rated therewith." 

The  learned  Justice,  referring  to  the  later  case  of  Chem- 
ical Co.  V.  R.  R.,  59  Mo.  App.,  6,  uses  this  language 
of  that  decision  construing  a  Missouri  statute  somewhat 
similar  to  ours: 

"The  rule  to  be  deduced  from  the  foregoing  authorities 
is,  that,  in  order  to  maintain  a  lien  for  materials  fur- 
nished, it  is  not  necessary  in  all  cases  that  such  materials 
should  actually  have  gone  into  the  structure  and  formed 
a  part  thereof.  It  is  sufficient  if  their  use  was  necessary, 
.and  they  were  in  fact  used  or  consumed  in  the  making 
of    the    importance.      Hence,  we  think  that  the  argu- 
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ment  is  imsoimd,  that  the  lien  in  the  cases  here  must  fail 
because  the  powder  was  entirely  consumed,  and,  there- 
fore, could  not  have  been  actually  incorporated  in  the 
work.  Such  a  construction  of  the  statute  we  conceive 
to  be  a  strained  one  and  not  within  its  equity  or  spirit." 

Judge  Wilkes  cites  a  number  of  cases  from  other  States 
construing  statutes  somewhat  similar  to  ours. 

He  quotes  the  following  from  Mr.  Elliot's  work  on 
Railroads,  under  the  heading  of  what  lien  may  be  ob- 
tained, and  lays  down  the  rule  as  follows: 

The  nature  of  the  claim  for  which  a  lien  may  be  ac^ 
quired  depends,  of  course,  upon  the  governing  statute  in 
each  particular  case.  It  is  generally  required  that  the 
labor  should  be  performed  or  the  material  used  in  the 
construction  of  the  road.  Under  such  a  statute,  it  has 
been  held  that  giant  powder  furnished  to  be  used,  and 
used,  by  the  contractor  in  constructing  the  road  is  ma- 
terial, for  the  value  of  which  a  lien  may  be  acquired; 
but  a  lien  cannot  be  obtained  for  machinery  furnished 
to  a  contractor  to  be  used  in  doing  the  work  upon  a  bridge 
under  a  statute  authorizing  a  lien  for  all  materials  used 
in  and  about  the  construction  of  the  bridge.  So,  of  course, 
grocers  who  furnish  food  for  the  workmen,  while,  in  a 
sense  used  in  the  construction  of  the  road,  are  not  ma- 
terials which  so  enter  into  its  construction  that  a  lien 
can  be  based  upon  them."  Elliott  on  Railroads,  page  1597, 
section  1068. 

In  the  subsequent  cases  of  Luttrell  &  Co.  v.  Knoxville, 
LaFollett  &  Jellico  R.  R.  Co.,  et  als.,  116  Tenn.,  492, 
before  our  Supreme  Court,  Special  Judge  Henderson  de- 
livered the  opinion.  In  that  case  a  bill  was  filed  in  the 
Chancery  Court  by  complainants  against  the  railroad  com- 
pany named  and  the  Louisville  &  Nashville  Railroad  Co, 
and  Mason  &  Hodges  Co.,  averring  that  complainants  fur- 
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nished  materials,  supplies,  etc.,  to  G.  H.  Cole  &  Co. 
of  the  value  of  over  ten  thousand  dollars,  which  were 
used  in  the  building  and  constructing  a  tunnel  on  de- 
fendant's railroad.  Cole  &  Co.  Being  sub-contractors  under 
Mason  &  Hodge,  and  they  prayed  that  their  account  bo 
declared  a  lien  on  the  property  of  the  railroads  under 
Chapter  98  of  the  Acts  of  1891. 

The  Chancellor  decreed  that  complamants  had  a  lien 
for  a  portion  of  the  account  and  refused  to  give  them 
a  lien  for  the  balance,  and  dismissed  the  bill  as  to  Mason 
&  Hodge  Co. 

Complainants  appealed  from  the  portion  of  the  decree 
that  disallowed  the  lien  as  to  part  of  their  claim,  and 
the  two  railroad  companies  appealed  from  the  part  of 
the  decree  adverse  to  them.  Both  parties  assigned  errors. 
The  railroad  companies  insisted  that  the  Chancellor  erred 
in  decreeing  that  complainants  had  a  lien  on  their  property 
under  the  suit  for  any  part  of  the  alleged  account  against 
Cole  &  Co.,  their  insistence  being  that  there  is  no  privity 
of  contracts  between  complainants  and  either  of  the  de- 
fendants, and  as  Cole  &  Co.  were  not  sued,  and  as  the 
property  of  these  appellants  was  not  brought  into  the  cus- 
tody of  the  Court  by  attiMjhment,  the  Chancery  Court 
required  no  jurisdiction  either  of  the  person  against  whom 
complainants  would  be  entitled  to  a  judgment,  or  of  the 
property  which  they  seek  to  have  subjected  to  the  pay- 
ment of  their  alleged  claim  against  Cole  &  Co.,  and,  there- 
fore, that  the  decree  of  the  Chancellor  in  the  case  was 
absolutely  void. 

Special  Judge  Henderson  said:  "That  the  suit  was 
upon  an  open  and  unliquidated  account  for  materials, 
etc.,  furnished  Cole  &  Co.,  the  sub-contractors,  and  which 
were  used  in  the  construction  of  the  railroad,  and  the 
argument  was  that  it  was  necessarily  a  proceeding  to 
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recover  judgment  in  personam  against  the  sub-contractors 
and  a  proceeding  in  rem  against  the  property  in  which 
the  sub-contractor  had  no  interest. 

After  stating  that  the  Act  of  1891  amended  Chapter 
220  of  the  Acts  of  1883,  and  quoting  a  part  of  the 
amending  Act,  and  after  referring  to  other  matters  and 
citing  quite  a  number  of  authorities,  and  dealing  with 
the  necessity  of  parties  and  notice  as  a  basis  of  enforcing 
the  lien,  and  after  referring  to  a  report  of  the  Master 
as  to  the  material  furnished,  and  dealing  with  other  as- 
pects and  materials  furnished,  and  referring  to  the  fact 
that  the  Court  had  held  that  dynamite  and  powder  fur- 
nished the  contractor  were  liens.  His  Honor,  the  learned 
Special  Judge,  said: 

"The  contention  is  that  complainants  are  entitled  to 
a  lien  for  the  articles  referred  to,  because,  from  the  char- 
acter of  the  work  of  construction  and  the  length  of  time 
required,  they  were  necessarily  consumed  or  destroyed  in 
the  use  of  the  same  within  a  few  hours  or  days,  while 
some  would  last  for  months  and  all  were  indispensable 
to  the  work. 

The  same  principle  can  be  as  properly  applied  with 
regard  to  horses  and  mules  that  may  be  employed  in 
hauling,  which,  on  account  of  the  hard  hauls,  draughts, 
and  long  continued  work  are  broken  down  and  rendered 
useless,  and  thus  the  furnisher  would  have  a  lien  on  the 
railroad  company  for  the  whole  outfit  of  the  sub-contractor 
in  addition  to  all  the  materials  which  were  furnished  them 
or  went  into  the  construction.  This  would  be  a  construc- 
tion of  the  Act,  which  extends  far  beyond  the  intention 
of  the  Legislature.  The  test  is  not  whether  the  article 
furnished  was  consumed  in  its  use,  either  immediately,  as 
in  the  case  of  explosives,  or  by  degrees  from  long  and 
hard  use.     If  a  lien  is  allowed  for  tools  and  machinery 
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and  horses  and  mules  on  complete  destruction^  on  the  same 
principle  it  should  be  allowed  for  deterioration  in  value 
pro  tanto  when  not  completely  destroyed.'^ 

He  quotes  the  following  from  Elliott  on  Railroads: 

"All  of  the  decisions  upon  this  subject  draw  a  clear 
distinction  between  the  explosives  and  explosive  supplies 
used  in  the  construction  of  a  railroad  company's  right 
of  way,  and  which  are  necessarily  consumed  in  the  use 
thereof,  and  machinery  and  tools  furnished  for  that  pur- 
pose, which  are  held  to  be  a  part  of  the  contractor's 
plant,  and  which  do  not  go  into  the  building  of  the  road- 
way, but  retained  their  identity  and  fitness  for  future 
use,  saving  the  limited  and  gradual  wear  and  tear  inci- 
dent to  such  use.  The  explosives  which  are  necessarily 
consumed  in  the  use  are  held  to  be  lienable  while  the  tools 
and  equipment  which  constitute  the  contractor's  plant  do 
not  constitute  liens  under  the  several  lien  statutes." 

The  result  of  the  holding  of  the  Court  was  that  none 
of  the  material  included  in  the  account  of  complainants 
in  the  case  and  made  an  exhibit  to  the  bill  were  lienable 
materials,  excepting  the  items  for  "dynamite  fuse,  blasting 
wire,  and  wire  fuse,  and  the  items  for  nails,  nuts,  washers, 
bolts,  soft  steel  and  iron  which  went  into  the  construc- 
tion of  the  lining  and  approaches  to  the  tunnel." 

In  other  words,  it  was  held  in  the  case  above,  Luttrell 
V.  Railroad,  that  the  rule  of  construction  given  to  the 
mechanic's  lien  law  to  carry  out  its  purpose  and  to  secure 
and  protect  parties  entitled  to  the  liens  for  the  purpose 
of  promoting  and  encouraging  improvements  is  applied 
to  the  railroad  lien  law.  The  material  man  has  a  lieu 
on  a  railroad  for  explosives  furnished  a  sub-contractor 
to  be  used  in  blasting  rock  in  a  tunnel  of  the  railroad 
under  the  Act  of  1891,  Chapter  98,  Section  1. 
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He  is  not  entitled  to  a  lien  for  materials  furnished 
to  a  railroad  contractor  of  sub-contractor  for  the  erection 
of  shanties  on  leased  land  adjacent  to  the  railroad  right 
of  way  for  shelter  of  his  workmen. 

He  is  not  entitled  to  a  lien  against  a  railroad  for  fur- 
nishing to  a  sub-contractor  gasolene,  gasolene  torches  and 
coal  oil  used  for  lighting  a  railroad  tunnel  while  in 
process  of  construction,  nor  for  packing,  mattocks,  cotton 
waste,  electric  light  supplies,  carts,  tools,  shovels,  spades, 
blacksmith  tools,  wagons,  scrapers,  plows,  machines,  ma- 
chinery derricks,  derrick  crabs,  cables  and  repairs  for  all 
the  articles,  as  they  are  not  lienable  articles. 

What  precedes,  shows,  as  we  think,  the  state  of  the 
law  applicable  to  the  subject  in  hand  in  this  State,  so 
far  as  definitely  announced  by  our  Supreme  Court. 

We  think  these  propositions  may  be  stated  as  clearly 
established  by  the  decisions  referred  to. 

1.  The  liberal  rule  of  construction  applied  to  the 
mechanic's  lien  law  to  carry  out  the  intention  of  the  Leg- 
islature in  enacting  it  will  be  applied  to  what  may  be 
called  the  railroad  lien  law. 

2.  Liberality  of  construction,  as  applied  to  these  lien 
laws,  is  not  indulged  for  the  purpose  of  including  parties 
entitled  to  their  benefits  who  do  not  clearly  come  within 
their  purview  and  intent,  but  is  indulged  for  the  benefit 
of  parties  who  come  within  their  protection,  for  the  pur- 
pose of.  embracing  property  subject  to  the  lien. 

3.  Materials  furnished  a  contractor  or  sub-contractor 
in  railroad  construction,  in  order  to  be  lienable,  must  be 
materials  used  in  direct  contact  with  the  removal  of  the 
rock  or  dirt  in  grading  or  constructing  the  roadbed  or 
some  physical  part  of  the  railroad,  or  as  an  immediate, 
direct,  and  necessary  casual  connection  with  and  consti- 
tuting a  power  that  removes  the  rocky  material,  etc.,  open- 
ing and  grading  the  roadbed  of  the  railroad. 
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In  other  words,  if  we  may  so  state  the  proposition, 
where  a  tool,  machine,  or  agency  belonging  to  the  equip- 
ment of  the  contractor  or  sub-contractor,  directly  does  the 
work  of  removal  and  grading,  materials  furnished  which 
are  used  simply  to  aid  in  operating  the  tool,  machine^ 
or  agency,  are  not  lienable  material  under  our  statute. 

In  the  case  of  giant  powder  or  explosives  put  in  holes 
bored  in  the  rock  of  a  tunnel,  the  powder  or  explosives, 
when  touched  off  or  ignited,  themselves  do  the  work  of 
removal  or  dislodgment  of  the  rock.  The  coal  In  an  engine 
does  not.  The  distinction  may  appear,  on  the  surface, 
as  thin  or  shadowy,  yet  we  think  it  has  substance,  and, 
at  any  rate,  it  is,  we  think,  sustained  by  our  decisions. 

It  results  that  the  decree  of  the  Chancellor  will  be 
affirmed  with  costs. 
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Mrs.  p.  K.  Ferguson,  by  Next  Friend^  J.  H.  Fergu- 
son, V.  P.  M.  Anderson,  et  al., 

AND 

DuNLAP  Milling  Co.  v.  Mrs.  P.  K.  Ferguson. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(NashviUe.     December  Term,  1913.) 

1.  Landlord  and  Tenant.     When  relation  exists  between  oumer 

of  lands  and  one  under  contrOfCt  to  purchase. 

One  In  possession  of  lands  under  a  verbal  contract  to  purchase, 
but  with  the  condition  that  he  may  at  his  option,  before  mak- 
ing payment,  become  tenant  and  pay  rents,  and  who,  during 
such  occupancy,  elects  to  become  tenant  rather  than  pur- 
chaser, Is,  as  to  a  third  party  dealing  with  the,  occupant  and 
chargeable  with  notice  of  the  contract  or  relations  be- 
tween the  proposed  purchaser  and  seller,  a  tenant  from  the 
time  the  contract  was  entered  Into. 

2.  Same.    Same.    Lien  of  landlord  for  rents. 

The  landlord  In  the  case  Just  stated  has  a  Hen  on  the  crops  of 
the  tenant  superior  to  a  mortgage  taken  by  such  third  party. 

8.  Marrted  Women.    Separate  estates  of. 

Where  a  husband  conveys  lands  to  his  wife  and  minor  children 
and  subsequently  the  children,  on  reaching  their  majority, 
convey  their  Interests  thus  acquired  from  their  father  to 
their  mother,  all  the  conveyances  being  for  love  and  affec- 
tion, the  wife  and  mother  acquires  a  separate  estate  In  all 
the  lands. 

4.  Same.    Rights  of  husband  to  rents  and  profits  of  his  wif&s 
general  estate.    Shannon's  Code,  section  4^37,  construed. 

At  common  law  the  husband  was  entitled  to  the  usufruct,  rents 
and  profits  of  his  wife's  lands  held  as  her  separate  estate 
during  the  existence  of  the  marriage  relation,  and  this  right 
of  the  husband  Is  not  changed  by  the  provision  of  Shannon's 
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Code,  section  4237,  providing  that  such  rents  and  profits  shall 
not  he  suhject  to  the  debts  or  contracts  of  her  husband  except 
by  her  consent  obtained  in  writing,  as  that  statute  goes  only 
to  the  extent  of  protecting  the  rents  and  profits  of  the  wife's 
property  from  the  husband^s  creditors,  and  does  not  inter- 
fere with  the  husband's  rights. 

5.  Same.    Rights  of  husband  to  rents  and  profits  of  his   icife's 
separate  estate. 

While  the  rents,  income  and  profits  of  the  wife's  separate 
estate  are  her  separate  property,  she  may  so  deal  with  them 
as  that  they  will  lose  that  character.  So  if  the  wife,  acting 
without  any  undue  influence,  expressly  authorizes  or  tacitly 
permits  her  husband  to  receive  the  income  of  her  separate 
property  and  apply  it  to  his  own  uses  and  purposes,  or  ro 
receive  it  and  apply  it  for  the  benefit  of  the  family,  it  will 
thereby  cease  to  be  her  property  and  become  his. 


From  Montgomery  County. 


Appealed  from  the  Chancery  Court  of  Montgomery 
County.    J.  T.  Stout,  Chancellor. 

Savage  &  Fort  for  Complainant. 

Austin  Peay  for  Defendant. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  Court. 

P.  M.  Anderson  raised  a  crop  of  wheat  on  lands  be- 
longing to  Mrs.  P.  K.  Ferguson,  and  sold  the  wheat 
to  the  Dunlop  Milling  Company.  He  had  not  fully  paid 
the  rents  due  on  the  lands  on  which  the  wheat  had  grown, 
and  Mrs.  Ferguson  filed  the  original  bill  in  the  first  of 
these  consolidated  causes  to  reach  and  subject  the  pro- 
ceeds of  the  wheat  to  the  payment  of  the  balance  due  her. 
claiming  the  benefits  of  the  landlord's  lien.     Anderson, 
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before  he  sold  the  wheat  to  the  milling  company,  had 
mortgaged  it  to  secure  certain  of  his  creditors,  and  these 
creditors  claim  that  they  are  entitled  to  the  proceeds 
under  their  mortgages ;  and  the  chief  question  at  issue  here 
is  who  is  entitled  to  the  proceeds,  Mrs.  Ferguson,  the  owner 
of  the  land  on  which  the  wheat  grew,  or  the  creditors 
of  Anderson  who  held  mortgages  on  it. 

After  Mrs.  Ferguson's  original  bill  was  filed,  setting 
out  Anderson's  indebtedness  to  her  and  seeking  to  en- 
force her  lien  on  the  proceeds  of  the  wheat,  the  Dunlop 
Milling  Company  filed  the  original  bill  in  the  second 
of  the  above  styled  causes  as  a  bill  of  interpleader,  setting 
out  and  alleging  that  it  had  bought  the  wheat  from  An- 
derson, for  which  it  agreed  to  pay  $750.56,  which  sum 
of  money  was  still  in  its  possession;  that  in  addition  to 
the  claim  being  made  by  Mrs.  Ferguson  to  the  proceeds, 
variousT  of  Anderson's  other  creditors  had  taken  judgments 
against  him  and  had  had  executions  issued  thereon  and 
garnishment  notices  served  on  it;  and  also  that  T.  C. 
Booth  and  C.  B.  Lyle  held  duly  recorded  mortgages  by 
which  Anderson  had  conveyed  to  them  the  wheat  to  secure 
certain  sums  due  them  from  him,  and  that  they  were  also 
claiming  the  proceeds;  and  it  prays  that  all  the  various 
claimants  be  enjoined  from  proceeding  with  the  suits 
that  had  been  instituted  and  required  to  interplead  and 
set  up  their  claims  in  the  suit  brought  by  it,  and  that 
it  be  permitted  to  pay  the  money  into  Court  and  be  dis^ 
charged  from  further  liability.  The  money  was  accord- 
ingly paid  into  Court,  and,  it  appearing  that  there  is  not 
sufficient  funds  derived  from  the  sale  of  the  wheat  to  pay 
any  more  than  the  creditors  holding  mortgages  and  the 
amount  due  the  owner  of  the  lands,  the  controversy  has 
narrowed  down  to  them. 
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C.  T.  Booth  answered  the  bill  of  interpleader,  setting 
out  and  showing  that  his  mortgage  was  executed  to  secure 
an  indebtedness  of  $600.00,  and  denying  that  Mrs.  Fer- 
guson was  the  owner  of  the  lands  or  that  she  was  entitled 
to  or  had  any  lien  on  the  funds  in  controversy,  and  also 
insisting  in  effect  that  if  she  had  ever  had  any  lien  she 
had  surrendered  and  waived  it  before  her  bill  was  filed. 
Defendant  Lyle  also  answered,  making  substantially  the 
same  contentions,  showing  that  there  was  a  balance  due 
him  of  $50.00.  Mrs.  Ferguson  answered  the  bill  of  in- 
terpleader, seting  up  the  same  things  set  up  in  her  original 

bm. 

The  Chancellor,  on  the  issues  thus  made  up  and  deposi- 
tions taken  in  the  causes,  found  and  decreed  that  there 
was  a  balance  due  Mrs.  Ferguson  from  Anderson  for 
rents  the  sum  of  $600.00,  with  interest,  and  declared  a 
first  lien  in  her  favor  on  the  funds  then  in  the  hands  of 
the  Clerk  and  Master.  From  that  decree  Booth  and 
Lyle  appealed  to  this  Court. 

It  is  insisted  by  appellant,  first,  that  the  Chancellor 
erred  in  decreeing  that  the  relation  of  landlord  and  tenant 
existed  between  Mrs.  Ferguson  and  P.  M.  Anderson  and 
that  he  owed  her  anything  because  of  any  such  relation. 
They  insist  that  Anderson  was  the  purchaser  of  the  lands 
on  which  the  wheat  grew,  rather  than  a  tenant,  and  that, 
therefore,  there  could  be  nothing  due  from  him  as  tenant, 
and  that  no  lien  could  arise  because  of  any  such  relation. 
This  insistance  grows  out  of  the  fact  that  the  contract' 
made  by  Anderson,  and  under  which  he  took  possession 
of  the  lands,  was  a  verbal  contract  to  buy,  but,  as  all  the 
witnesses  show,  he  had  the  option  of  either  purchasing  or 
paying  rents.  A  more  detailed  statement  of  the  facts  in 
this  regard  shows  the  following:  Anderson  is  the  son-in- 
law  of  J.  H.  Ferguson  and  his  wife,  Mrs.  P.  K.  Ferguson. 
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The  Fergusons  desired  their  daughter,  Mrs.  Anderson,  to 
have  a  home.  Mrs.  Ferguson  was  vested  with  title  to 
a  considerable  boundary  of  land,  and  it  was  agreed  that 
they  would  sell  to  P.  M.  Anderson  one  hundred  and  fifty 
acres  of  that  boundary  at  the  price  of  $7,500.00,  but 
there  appears  to  have  been  some  uncertainty  as  to  his 
ability  to  make  the  payment,  and,  at  the  time  it  was  agreed 
that  the  land  would  be  sold  at  the  price  named,  it  was 
also  agreed,  to  state  it  in  the  language  of  J.  H.  Ferguson, 
who  represented  his  wife  in  making  the  trade,  "that  if 
he  (Anderson)  could  not  pay  for  the  land  he  was  to  pay 
a  reasonable  rent  for  the  years  1909  and  1910  if  he  kept 
it."  In  the  language  of  Mr.  Anderson:  "Mr.  Ferguson 
stated  that  at  any  time  I  became  dissatisfied  with  it,  or 
could  not  pay  for  it,  or  did  not  want  to  pay  for  it,  that 
he  would  not  hold  me  obligated ;  that  all  he  wanted  would 
be  rent  for  the  time  I  kept  it" ;  and,  in  fact,  there  is  no 
controversy  about  its  being  agreed  that  Anderson  might, 
•at  his  option,  become  tenant  and  pay  reasonable  rents 
rather  than  pay  the  $7,500.00  and  take  the  land  as  pur- 
chaser. 

This  contract  was  made  in  the  latter  part  of  the  year 
1908,  and  not  until  in  the  summer  of  1909,  during  which 
summer  the  wheat  in  question  was  matured  and  harvested, 
did  Anderson  exercise  his  option  to  become  a  tenant  rather 
than  a  purchaser;  and  the  contention  of  appellants  is 
that,  as  Anderson  was  holding  as  purchaser  at  the  time 
the  contract  was  made  between  him  and  Mrs.  Ferguson 
and  for  months  thereafter,  he  cannot  be  converted  into  a 
tenant  so  as  to  place  the  owner  of  the  lands  in  the  posi- 
tion of  a  landlord  and  give  a  lien  for  rente;  and  many 
of  our  decisions  are  cited  and  relied  on  in  support  of 
that  contention,  particularly  the  cases  of  James  v.  Pat- 
terson, 1  Swan.,  309 ;  Sullivan  v.  Ivey,  2  Swan.,  487 ; 
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and  Ballow  v.  Motheral,  5  Bax.,  600.  We  have  examined 
these  and  all  of  the  other  cases  relied  on,  and  are  of  opin- 
ion they  are  not  controlling.  In  none  of  those  cases  was 
there  any  agreement  that  the  parties  who  had  contracts 
to  purchase  should  at  will  or  otherwise  become  tenants, 
but  in  each  of  them  the  question  was  the  relation  of  one 
who  had  contracted  to  purchase  and  had  continued  to 
insist  on  his  rights  as  purchaser.  We  do  find  cases,  how- 
ever, that  involve  the  precise  question  here  under  con- 
sideration. 

In  Collins  v.  Whigham,  58  Ala.,  438,  the  owner  of  lands 
contracted  to  sell,  payments  to  be  made  in  three  annual 
installments,  stipulating  that  if  the  purchaser  failed  to 
make  the  payments  as  agreed  he  should  pay  so  much  rent 
each  year  he  remained  on  the  premises,  and  a  bond  for 
title  was  executed  by  the  seller  and  notes  for  the  purchase 
money  were  given  by  the  purchaser.  A  third  party  with 
notice  of  this  agreement  to  pay  rents  on  failure  to  pay 
purchase  money,  but  before  the  first  installment  of  pur- 
chase money  was  due,  and  before  there  had  been  any  de- 
fault in  its  payment,  bought  part  of  the  crops.  Subse- 
quently default  was  made  in  the  payments  of  purchase 
money,  and  the  would-be  purchaser  became  a  tenant.  It 
was  held  that  the  landlord  had  his  lien,  as  such,  on  the 
crops,  the  Court  saying  that  when  the  election  to  become 
tenant  rather  than  purchaser  has  been  made,  'the  act  must 
be  referred  to  the  time  of  the  making  of  the  contract,  and 
the  relation  regarded  as  commencing  and  continuing  from 
that  time,"  and  that  this  was  true  as  to  third  parties  ac- 
quiring rights  with  notice  of  the  relations  of  the  parties. 

This  holding  met  the  approval  of  the  Supreme  Court 
of  Alabama  in  the  later  cases  of  Thornton  v.  Strauss,  79 
Ala.,  164;  and  Foster  v.  Goodwin,  82  Ala.,  384. 


60  COUET  OF  CIVIL  APPEALS, 

Ferguson  v,  Anderson. 

• 

Bacon  v.  Howell,  60  Miss.,  362,  goes  even  further.  In 
that  case  Mrs.  Bacon  bound  herself  by  bond  for  title 
to  convey  certain  lands  to  one  Saffold  on  the  payment  of 
$750.00,  in  three  installments,  for  the  security  of  which 
Saffold  executed  his  three  promissory  notes.  Contempo- 
raneously therewijth  a  contract  was  entered  into  by  which 
it  was  agreed  that  if  Saffold  was  not  able  to  make  the 
second  payment,  not  due  for  more  than  a  year  thereafter, 
he  was  to  pay  rent  for  the  lands  at  a  stipulated  price  per 
acre.  In  the  meantime,  and  before  any  default  in  pay- 
ment, Saffold,  the  purchaser,  applied  for  and  obtained  a 
loan  on  securing  it  by  deed  of  trust  on  the  crops  to  be 
grown  on  the  lands.  The  lender  was  shown  the  title 
bond,  but  had  no  actual  notice  of  the  agreement  to  pay 
rent  in  the  event  Saffold  defaulted  in  making  the  second 
payment  of  purchase  money.  That  payment  was  not  made, 
however,  and  Mrs.  Bacon,  the  proposed  seller,  sued  out 
an  attachment  to  enforce  her  lien  for  rents  on  the  crops 
which  had  been  mortgaged;  and  the  question  was  which 
had  precedence,  the  landlord  or  the  mortgagee.  The  trial 
Court  held  the  landlord  estopped  from  asserting  her  lien. 
The  Supreme  Court,  on  appeal,  said: 

"If  the  legal  effect  of  the  execution  and  delivery  of  a 
bond  for  title  is  such  as  to  warrant  the  world  in  dealing 
with  the  obligee  therein  in  possession  of  the  land  as  owner, 
the  judgment  must  be  affrmed ;  but  if  it  is  the  duty  of  one 
dealing  with  a  person  so  circumstanced  to  inquire  further 
of  the  character  of  his  possession,  the  judgment  must  be 
reversed.  The  possession  of  land  by  another  than  the 
true  owner,  when  no  other  facts  or  circumstances  are 
shown,  is  presumed  by  law  to  be  held  by  the  consent  of 
and  under  the  owner,  and  it  is  incumbent  upon  one  deal- 
ing with  the  tenant  to  inquire  into  the  character  of  the 
right  by  which  he  holds,  and  the  information,  to  bind  the 
owner,  must  be  derived  from  him,  and  not  from  the  tenant. 
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"A  bond  for  title  ia  not  a  conveyance  of  land,  but  a 
mere  contract  to  convey  upon  a  certain  contingency,  usu- 
ally the  payment  of  the  pupchase-money.  The  duty  of 
the  obligor  and  the  right  of  the  obligee  are  correlative,  and 
the  bond  is  the  measure  of  both.  Unless  possession  is 
delivered  under,  or  the  right  to  it  provided  for,  by  the 
contract  of  sale,  the  seller  may  retain  it  until  the  buyer, 
by  compliance  with  his  contract,  entitled  himself  to  the 
title  and,  as  incident  thereto,  to  the  possession.  1  Sugden 
on  Vend.,  276 ;  BoAim  v.  Dubois,  53  Pa.  St.,  260 ;  Irvin 
V.  Bledkley,  67  Pa.  St.,  28 ;  6  B.  &  C,  527 ;  9  Dow  &  Ky., 
529,  which  is  silent  as  to  possession. 

"Mrs.  Bacon,  by  the  bond,  bound  herself  to  convey  the 
land  to  Saifold,  not  absolutely  and  presently,  but  condi- 
tionally, when  the  purchase-money  should  be  paid.  Until 
this  was  done  she  was  the  owner  of  the  land,  and  as  owner 
could  lease  it  to  another,  or  to  the  buyer,  without  in  any 
degree  violating  his  rights  under  the  contract. 

"Those  who  dealt  with  SaflFold  were  bound  to  take  notice 
of  the  legal  limits  of  his  rights  under  the  terms  of  the 
contract  he  held. 

"Attmore,  the  creditor,  was  mislead,  not  by  the  bond 
for  title,  for  that  did  not  import  the  right  to  the  posses- 
sion of  the  land,  but  by  mistaking  and  imputing  to  it  a 
broader  effect  than  is  given  by  law. 

"Reversed  and  remanded." 

The  holding  in  this  case  is  approved  and  followed  in 
the  later  case  of  Abemathy  v.  Oreen,  11  Southern,  186, 
and  to  the  same  effect  as  all  these  cases  is  1  Tiffany  on 
Landlord  and  Tenant,  pages  314,  315. 

Such  is  the  well-settled  law. 

Now,  applying  these  legal  propositions  to  the  case  at 
bar,  we  are  of  the  opinion  that  the  mortgagee,  and  espe- 
cially Booth,  are  not  in  a  position  to  insist  that  Anderson 
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was  not  the  tenant  of  Mrs.  Ferguson.  We  are  of  the 
opinion  that  Booth  was  put  on  notice  of  the  fact  that  An- 
derson sustained,  or  might  at  his  option  sustain,  the  rela- 
tion of  tenant  to  Mrs.  Ferguson.  The  facts  putting  him 
on  notice  are  these:  Before  he  took  the  mortgage  on  the 
wheat  he  had  a  mortgage  on  some  tobacco  and  some  live 
stock,  and  Anderson,  being  pressed  by  some  of  his  other 
creditors,  in  order  to  raise  funds  to  meet  their  demands, 
went  to  Booth  and  asked  that  he  release  the  tobacco  and 
live  stock  covered  by  the  old  mortgage  and  take  a  new 
mortgage  on  the  wheat  and  other  live  stock.  Pursuant 
to  this  request  by  Anderson  the  two,  Anderson  and  Booth, 
went  and  saw  Mr.  Ferguson,  the  husband  of  the  owner  of 
the  lands,  about  placing  the  mortgage  on  the  wheat,  and 
obtained  his  permission  to  so  place  it.  Booth,  when  asked 
in  his  deposition  why  he  went  to  see  Ferguson  about  this 
matter,  answered:  "Because  I  wanted  Mr.  Ferguson's 
consent,  knowing  this  crop  was  raised  on  his  place,"  re- 
ferring to  the  crop  of  wheat.  Anderson,  when  asked  for 
what  purpose  they  went  to  see  Ferguson,  says  that  it 
was  for  Booth's  own  satisfaction,  that  "he  (Booth)  wanted 
to  know  if  it  would  be  satisfactory  with  Mr.  Ferguson 
to  exchange  the  mortgages." 

Thus  is  disclosed  the  fact  that  Booth  realized  that  it 
was  necessary,  or  at  least  proper,  to  see  Ferguson,  who 
it  was  known  controlled  the  lands  for  his  wife,  and  get 
his  consent  to  place  the  mortgage  on  the  wheat ;  and,  under 
the  holdings,  we  think  he  must  be  charged  with  notice  of 
the  relations  between  Mrs.  Ferguson  and  Anderson.  In 
fact,  we  think  all  the  cases  referred  to  go  even  further 
than  it  is  necessary  to  go  in  the  case  at  bar  to  charge 
him  with  that  notice. 

The  settlement  of  this  question,  however,  is  not  conclu- 
sive of  the  case,  for  it  is  next  insisted  by  counsel  for  ap- 
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pellants  that  Mrs.  Ferguson  is  estopped  to  claim  a  lieu 
against  Booth  because  of  the  permission  given  by  her  hus- 
band to  place  the  mortgage  on  the  wheat;  and  it  can  be 
here  stated  that  the  uncontradicted  evidence  is  that  Mr. 
Ferguson  agreed  that  the  mortgage  thus  placed  on  the 
wheat  might  be  a  first  lien  on  it.  But  counsel  for  Mrs. 
Ferguson  insist  that  by  virtue  of  our  statute  enacted  in 
1879,  and  carried  into  Shannon's  Code,  section  4237,  the 
husband  could  not  so  act  as  to  bind  or  estop  his  wife  in 
the  matter  of  claiming  her  rents  or  asserting  her  rights 
thereto  under  the  law.  The  statute  referred  to,  as  is 
found  in  the  Code,  is  as  follows : 

"The  rents  and  profits  of  any  property  or  estate  of  a 
married  woman,  which  she  owns  or  may  become  seized 
or  possessed  of,  either  by  purchase,  devise,  gift,  or  in- 
heritance, as  a  separate  estate,  or  for  years,  or  for  life,  or 
as  a  fee  simple  estate,  shall  in  no  manner  be  subject  to 
the  debts  or  contracts  of  her  husband,  except  by  her  con- 
sent, obtained  in  writing.  This  shall  in  no  manner  in- 
terfere with  the  husband's  tenancy  by  the  curtesy." 

The  Chancellor,  as  his  decree  in  the  cause  shows,  held 
this  statute  controlling.  In  so  holding  we  are  of  opinion 
he  was  in  error.  In  Bras  field  v.  Bras  field,  12  Pickle, 
580,  our  Supreme  Court  had  under  consideration  the  rights 
of  a  husband  to  the  rents  of  his  wife's  realty.  After  stat- 
ing that  "At  common  law  the  husband  was  entitled  to  the 
nsufruct,  the  rents  and  profits  of  his  wife's  lands,  during 
the  existence  of  the  marriage  relation,  and,  upon  birth 
of  issue,  to  tenancy  by  the  curtesy  after  his  wife's  death," 
and  calling  attention  to  the  holding  under  an  Act  passed 
in  1849-50  Shan.  Code,  section  4234),  which  forbids 
the  sale  of  the  husband's  interest  in  his  wife's  realty  for 
the  husband's  debts,  and  prohibits  the  husband's  selling 
the  wife's  realty  during  her  life  without  her  joining, 
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the  Court  takes  up  and  considers  the  Act  passed  in  1879, 
and  says  of  the  scope  and  effect  of  this  Act: 

"The  whole  purpose  of  the  Legislature  was  to  prevent 
the  seizure  by  the  creditors  of  the  husband,  of  the  usufruct 
of  the  wife's  land,  and  thereby  diverting  it  from  the 
support  of  the  family.  In  the  opinion  of  the  Court,  the 
husband  is  still  entitled  to  the  rents  and  profits  of  his 
wife's  general  estate." 

In  the  case  of  Jones  v.  Duchtown  Sulpher,  Copper  <6 
Iron  Co.,  1  Cates,  375,  386,  387,  it  is  said,  "The  husband 
is  entitled  to  the  usufruct,  the  rents  and  profits,  of  the 
wife's  lands  owned  by  her  in  fee,  while  the  marriage  rela- 
tion continues.  However,  during  the  life  of  the  wife 
he  receives  these  rents  and  profits  as  the  governor  of  the 
family,  and  for  the  benefit  of  himself  and  family.  He 
cannot  contract  them  away  without  his  wife's  consent  in 
writing,  nor  can  they  be  levied  on  for  his  debts;  but 
having  collected  such  rents,  or  having  lawfully  realized 
the  proceeds  of  the  usufruct  in  money,  he  has  the  right 
to  dispose  of  them  at  his  discretion.  Acts  1879,  Chapter 
141;  Abies  v.  Abies,  86  Tenn.,  333  (9  S.  W.,  692;  Bras- 
field  V.  Brasfield,  96  Tenn.,  580  (36  S.  W.,  384). 

It  is  clear  from  these  expressions  of  our  Supreme  Court, 
and  in  fact  from  the  very  wording  of  the  statute  itself, 
that  Acts  1870,  Chapter  141,  relied  on  by  counsel  for 
Mrs.  Ferguson  and  treated  by  the  Chancellor  as  controll- 
ing, does  not  apply  to  the  case  at  bar  for  the  reason 
that  that  statute  protects  the  rents  and  profits  of  the 
wife's  property  from  the  husband's  creditors,  and  does 
not  interfere  with  the  husband's  rights  thereto.  Booth 
and  Lyle  are  not  creditors  of  Mrs.  Ferguson's  husband, 
and,  therefore,  the  statute  has  no  application  to  them. 

"We  are  of  opinion  further  that  if  the  lands  owned  by 
Mrs.  Ferguson  and  on  which  the  wheat  sold  to  the  milling 
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company  was  raised,  were  her  general  estate,  under  the 
holding  in  the  Brasfield  case,  just  quoted,  and  other  cases 
in  line  with  it,  the  husband  would  have  the  right  to  con- 
trol the  rents,  and  that  on  that  ground  his  agreeing  that 
a  mortgage  might  be  placed  on  the  wheat  would  bar  his 
wife's  assertion  of  a  lien;  but  this  view  of  the  case  does 
not  fully  meet  the  situation,  the  lands  not  being  the 
general  estate  of  Mrs.  Ferguson.  The  facts  are  that 
many  years  ago — ^perhaps  twenty-five — Mr.  Ferguson  made 
a  deed  conveying  the  lands  on  which  the  wheat  was  grown 
to  his  wife  and  children.  This  deed  is  not  in  the  record, 
but  the  fact  that  he  made  such  conveyance  is  testified  to 
by  him  without  objection,  and  is  not  contradicted.  And 
under  the  holding  in  Bingham  v.  Weller,  5  Gates,  70,  any 
title  thus  vested  in  the  wife  by  the  deed  of  the  husband 
became  her  separate  estate,  so  that  to  the  extent  to  which 
Mrs.  Ferguson  became  vested  with  title  under  her  husband's 
deed  the  lands  were  her  separate  estate.  There  is  no  direct 
proof  of  just  what  interest  she  acquired  under  this  dee3 
from  her  husband,  but  the  evidence  is  that  after  her  chil- 
dren, to  whom  the  conveyance  was  made  along  with  her, 
had  reached  their  majority  they  joined  in  a  deed  con- 
veying to  their  mother  their  interest  in  the  lands,  and 
their  deed  is  in  the  record.  It  shows  that  in  October, 
1905,  the  children  joined  in  conveying  their  interests  in 
the  lands  to  their  mother,  Mrs.  P.  K.  Ferguson ;  and  the 
evidence  is  that  the  conveyance  by  Mr.  Ferguson  to  his 
wife  and  children  was  without  consideration  except  love 
and  affection,  and  that  the  deed  from  the  children  to  their 
mother  was  for  the  same  consideration,  and  made  at  the 
instance  of  Mr.  Ferguson.  Thus  it  is  that  the  title, 
to  all  intents  and  purposes,  was  from  Mr.  Ferguson  to 
his  wife,  the  children  being  a  mere  conduit  through  whom 
it  went  in  part  from  him  to  her.  Under  this  state  of 
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facts,  and  the  holding  of  our  Supreme  Court  in  the  late 
case  of  Ferguson  v.  Booth,  160  S.  W,,  67,  we  think  the 
title  to  all  interests,  that  conveyed  to  her  by  the  husband 
and  that  conveyed  to  her  by  the  children,  became  vested 
in  Mrs.  Ferguson  as  her  separate  estate.  But  still  this 
does  not  necessarily  mean  that  the  husband  had  no  con- 
trol over  the  rents. 

The  uncontradicted  evidence  shows  that  the  husband 
of  Mrs.  Ferguson  acted  as  freely  in  the  matter  of  looking 
after  her  lands  as  if  he  were  the  owner.  In  fact,  the 
evidence  is  that  the  whole  trade  in  which  Anderson  con- 
tracted or  become  tenant  as  hereinbefore  set  out,  was  made 
with  Mr.  Ferguson  and  not  with  Mrs.  Ferguson.  Ander- 
son swears  that  Mr.  Ferguson  always  looked  after  the 
business  connected  with  the  lands  just  as  if  they  were 
his  own,  and  Mr.  Ferguson,  in  effect,  admits  this.  He 
says,  when  asked  if  he  had  not  always  looked  after  the 
land  and  dealt  with  it  as  his  own :  "I  have  always  looked 
after  Mrs.  Ferguson's  business  and  made  any  trades  that 
I  think  are  best."  And  in  the  matter  of  agreeing  to  the 
substitution  of  the  mortgage  on  the  wheat  in  lieu  of  the 
mortgage  on  the  tobacco  and  live  stock,  Mr.  Ferguson  ex- 
plains that  it  was  necessary  in  order  that  Anderson  might 
have  his  live  stock  with  which  to  work  the  lands,  showing 
that  his  consenting  to  the  arrangement  between  Anderson 
and  Booth  was  in  the  interest  of  the  cultivation  of  the 
lands.  It  is  further  in  evidence  that  Mr.  Ferguson  bought 
supplies,  fertilizers,  etc.,  for  the  farm.  In  adiditon  to 
all  this,  and  the  most  significant  fact  in  this  connection, 
it  is  shown  that  before  the  mortgage  on  the  wheat  was 
given  to  Mr.  Booth,  Mr.  Anderson  executed  a  note  pay- 
able to  Mr,  Ferguson  for  $1,000.00,  representing  the  very 
rents  on  which  it  is  now  sought  to  apply  the  proceeds  of 
the  wheat.     This  note,  Anderson  swears,  was  delivered 
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there  at  Ferguson's  house,  and  while  he  does  not  say  so 
in  so  many  words,  he  indicates  that  it  was  in  the  presence 
of  Mrs.  Ferguson,  speaking  of  delivering  it  to  "them"  at 
their  home  in  one  place,  but  when  his  attention  is  called 
more  specifically  to  the  matter,  saying  it  was  delivered 
to  Mr.  Ferguson.  At  the  same  time  he  delivered  this 
note,  Anderson  also  delivered  a  mortgage,  securing  the 
$1,000.00  note,  reciting  in  the  mortgage  that  he  was  in- 
debted to  Mr.  Ferguson.  This  mortgage  conveys  a  crop 
of  tobacco,  another  and  different  one  from  the  crop  on 
which  Booth  had  a  mortgage.  Mr.  Ferguson  says  that  he 
never  turned  that  note  over  to  his  wife  or  transferred 
it  to  her,  but  that  he  put  it  among  his  own  papers.  He 
says  further  that  he  sold  the  tobacco  which  was  mortgaged 
to  secure  that  note,  and  with  the  proceeds  "paid  the  debts 
off  the  place — ^farm,"  and  that  if  there  was  any  balance 
after  paying  such  debts  he  deposited  it  in  the  bank  to  his 
own  credit.  And  in  addition  to  all  this  Anderson  says 
that  Mrs.  Ferguson  had  never  demanded  payment  of  the 
note  of  him.  We  think  this  amounted  to  a  conversion 
of  the  note  by  Mr.  Fei^uson,  or  as  some  of  the  authorities 
speak  of  it,  a  gift  by  his  wife  to  him,  and  that  at  the 
time  she  sought  to  assert  her  rights  to  the  proceeds  of  the 
wheat  in  satisfaction  of  the  rents,  all  this  having  occurred 
previous  thereto,  she  did  not  have  any  such  rights. 

In  Estate  of  Hauer,  140  Pa.  St.,  420,  23  Am.  St.  Rep.. 
245,  it  is  said:  "A  broad  and  plain  distinction  is  drawn 
by  the  cases  between  the  receipt  by  the  husband  of  the 
income  of  the  wife's  separate  property  rents  of  her  sepa- 
rate realty  in  that  case,  and  the  receipt  by  him  of  the 
prilicipal  or  corpus  of  her  estate.  A  gift  of  the  income 
may  Jbe  implied  from  his  receipt  of  it  with  her  consent, 
but  a  gift  of  the  principal  will  not  be  presumed  from 
her  mere  acquiescence  in  his  receipt  and  use  of  it" ;  and. 
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quoting  with  approval  from  the  English  case  of  In  re 
FlamanJc,  L.  R.  40  Ch.  Div.,  461,  it  is  said:  "It  has 
always  been  held  that  while  a  husband  and  wife  are  living 
in  perfect  comity,  as  these  were,  the  receipt  by  the  hus- 
band of  the  separate  income  of  the  wife  may  be  treated 
as  a  gift  of  that  separate  income  to  him,  to  be  applied 
for  the  joint  benefit  of  himself  and  his  wife,  as  for  the 
maintenance  of  their  household,  and  the  like" ;  and,  con- 
tinuing, it  is  said  in  the  Pennsylvania  case:  "An  express 
consent  or  acquiescence  of  the  wife  need  not  be  shown. 
It  will  be  implied  from  circumstances  and  a  course  of 
life  consistent  with  it,  and  opposed  to  any  other  con- 
clusion." 

3  Pomeroy's  Equity  Jurisprudence  (8d  Ed.),  section 
1103,  is  as  follows: 

"Property  of  any  kind,  real  or  personal,  and  any  in- 
terest therein,  may  be  conveyed,  settled,  or  held  to  the 
wife's  separate  use.  Her  equitable  separate  estate  may, 
therefore,  include  estates  in  fee  in  lands,  in  possession  or 
reversion,  life  estates,  estates  for  years,  things  in  action, 
securities,  specific  chattels,  or  money.  Where  a  wife  has 
a  separate  estate,  the  rents,  income,  and  profits  thereof  are, 
of  course,  her  separate  property;  and  if  the  savings  of 
such  income  are  invested  by  her,  the  investment  so  made 
will  also  be  her  separate  property.  In  general,  when  land 
or  other  property  is  purchased  by  or  on  behalf  of  the 
wife  with  proceeds  of  her  separate  estate  it  becomes  im- 
pressed with  the  same  character.  The  wife's  earnings 
may  also,  by  the  assent  of  her  husband,  be  her  separate 
property.  While  equity  thus  provides  a  separate  property 
for  a  wife  free  from  the  control  of  her  husband,  still  she 
may  so  deal  with  it  that  it  will  lose  that  character-  If 
the  wife,"  acting  without  any  undue  influence,  expressly 
authorizes  or  tacitly  permits  her  husband  to  receive  thfe 
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income  of  her  separate  property  and  apply  it  to  his  own 
uses  and  purposes,  or  to  receive  it  and  apply  it  for  the 
benefit  of  the  family,  it  will  thereby  cease  to  be  her 
separate  property  and  become  his ;  she  can  never  recall  it, 
nor  claim  any  reimbursement." 

In  a  note  to  this  setcion  the  following  is  quoted  from 
the  English  case  of  Caton  v.  Rideout,  1  Macon  &  G.,  599 : 

"If  the  husband  and  wife,  living  together,  have  for  a 
long  time  so  dealt  with  the  separate  income  of  the  wife 
as  to  show  that  they  must  have  agreed  that  it  should  come 
to  the  hands  of  the  husband,  to  be  used  by  him  (of  course 
for  their  joint  purposes),  that  would  amount  to  evidence 
of  a  direction  on  her  part  that  the  separate  income,  which 
she  would  otherwise  be  entitled  to,  should  be  received  by 
him.  .  .  .  Separate  money  of  the  wife  paid  to  the 
husband,  with  her  concurrence  or  by  her  direct  authority, 
to  be  inferred  from  her  mode  of  dealing  with  each  other, 
cannot  be  recalled." 

In  the  light  of  these  authorities,  and  of  the  facts  as 
hereinbefore  detailed,  we  think  it  cannot  be  questioned 
but  that  Mr.  Ferguson  was  the  owner  of  the  note  repre- 
senting the  rents,  and  necessarily  of  the  rents,  at  the  time 
Mrs.  Ferguson  filed  her  original  bill  and  at  the  time 
she  set  up  her  claim  by  answer  to  the  bill  of  interpleader, 
and  it  results  that  her  claim  must  fail. 

Defendant  Booth  does  not  make  the  amount  of  his 
claim  appear  with  entire  satisfaction.  He  shows  that 
he  has  received  some  credits  thereon  from  the  proceeds 
of  certain  property  included  in  the  new  mortgage.  In 
one  place  he  swears  that  there  is  a  balance  due  him  of 
$420.00,  with  interest  from  April  3,  1909,  but  at  other 
places  he  indicates  that  he  had  received  $226.00  from 
the  mortgaged  property,  which,  deducted  from  the  secured 
claim  of  $600.00,  would  leave  only  $374.00.     After  a 
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careful  reading  of  the  record  we  have  concluded  that  the 
last  named  sum  is  the  correct  amount,  and  a  decree  will 
be  entered  here  for  that  sum,  with  interest  from  the  date 
of  his  mortgage,  April  3,  1909.  Defendant  Lyle  shows 
a  balance  due  him  of  $55.00,  but  in  his  answer  to  the  bill 
of  interpleader  he  claims  a  balance  of  only  $50.00,  and 
a  decree  will  be  entered  here  in  his  favor  for  $50.00,  with 
interest  from  January  2,  1909. 

There  has  been  little  said  in  this  opinion  as  to  Lyle's 
claim.  It  need  but  be  said  that  his  mortgage  is  not  dis- 
puted, nor  is  it  questioned  that,  if  Mrs.  Ferguson  has 
no  lien  on  the  proceeds  of  the  wheat,  his  claim  should  be 
paid  out  of  the  fund  in  Court  for  which  the  wheat  was 
sold. 

The  costs  of  the  case  will  be  paid  out  of  the  balance 
of  the  proceeds  of  the  wheat  in  the  hands  of  the  Clerk 
and  Master  of  the  Chancery  Court  of  Montgomery  County 
after  satisfying  the  claims  of  Booth  and  Lyle. 
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C.  H.  Gillock  v.  J.  C.  Barxes. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Nashville.     December  Term,  1913.) 

1.  Sal£  of  Diseased  Animals.    Duty  of  seller.    Bailee. 

It  Is  the  duty  of  the  seUer  of  hogs  which  become  diseased  be- 
tween the  date  of  sale  and  date  of  deUvery  to  inform  the 
purchaser  of  this  fact  before  delivery,  although  the  abso- 
lute title  passed  at  the  time  of  the  contract  of  sale.  And 
this  duty  of  informing  the  purchaser  rested  upon  the  seller 
without  any  additional  consideration. 

2.  Same.    Duty  tchen  animals  are  exposed  to  contagious  disease 

or  are  likely  to  have  it. 

It  is  the  duty  of  the  seller  in  such  case,  whether  treated  as  a 
seUer  or  as  a  bailee,  to  communicate  to  the  purchaser  the 
fact  that  the  hogs  sold  had  been  exposed  to  a  contagious 
disease  if  the  exposure  and  the  circumstances  were  such  as 
were  reasonably  calculated  to  generate  the  belief  of  the 
probability  that  the  hogs  sold  would  catch  the  disease. 


From  Davidson  County. 


Appeal  in  error  from  the  First  Circuit  Court  of  David- 
son County.     T.  E.  Matthews,  Judge. 

J.  H.  Zarecor  and  Turner  &  Turner  for  Plaintiffs 
in  Error. 

J,  W.  PucKETT  for  Defendant  in  Error. 

Mr.    Justice   Hiooins   delivered   the  opinion   of  the 
Court. 
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This  is  an  action  brought  by  Barnes  against  plain- 
tiffs in  error  to  recover  damages  claimed  to  have  been 
suffered  by  him  by  reason  of  the  selling  and  deliver- 
ing to  him  of  two  diseased  hogs.  The  case  went  to  trial 
on  plea  of  not  guilty.  The  jury  returned  a  verdict  of 
$250.00,  and  the  trial  Judge  refused  to  reverse  the  judg- 
ment pronounced  on  the  verdict. 

The  first  assignment  of  error  is  that  the  Court  should 
have  set  aside  the  verdict  and  granted  a  new  trial  because 
there  was  no  evidence  to  support  the  essential  averments 
of  the  declaration.  The  material  allegation  was  that  de- 
fendants below  had  sold  and  delivered  to  Barnes  two  hogs, 
knowing  at  the  time  that  they  were  infected  with  the  dis- 
ease of  cholera,  or  that  if  they  were  not  aware  of  it,  that 
they  ought  to  or  should  have  known  it.  It  will  be  noticed 
that  this  is  not  an  action  for  breach  of  warranty,  but  a 
suit  for  deceit  or  negligent  ignorance  amounting  to  wrong- 
doing. There  was  some  testimony  upon  which  the  jury 
could  predicate  their  finding  that  the  Gillocks  actually 
knew  of  the  existence  of  the  disease,  or  should  or  would 
have  known  of  the  disease  in  the  exercise  of  reasonable 
care  and  conducting  themselves  toward  Barnes  in  good 
faith,  as  they  were  in  duty  bound.  The  evidence  along 
this  line  is  somewhat  meager,  but  we  find  testimony  in 
substance  that  the  hogs  of  plaintiff  in  error  became  ill 
some  days  before  the  day  on  which  the  two  were  shipped 
to  Barnes,  and  that  four  or  five  had  died,  and  that  on  the 
day  succeeding  the  shipment  a  veterinarian  was  on  the 
premises  and  prescribed  hog  cholera  serum.  We  do  not 
think  the  declaration  of  this  doctor  that  he  did  not  diagnose 
the  disease  as  that  of  cholera  conclusive.  If  one  of  the 
hogs  had  cholera  on  the  day  on  which  it  was  shipped,  it 
necessarily  follows  that  it  had  the  disease  prior  to  and 
just  preceding  the  time  of  shipment.      This  alone  was  a 
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fact  or  circumstance  from  which  the  jury  could  have  in- 
ferred that  the  Gillocks  either  knew  of  the  existence  of 
the  disease  or  ought  to  have  known  of  it  and  should  have 
taken  steps  to  prevent  the  communication  of  the  scourge  to 
the  swine  and  the  premises  of  Barnes.  Hence  we  are  un- 
able to  say  that  there  was  no  evidence  to  support  the  find- 
ing of  the  jury.  The  first  assignment  of  error  must  there- 
fore be  overruled. 

It  is  earnestly  insisted  that  the  Gillocks  could  not  be 
held  responsible  unless  it  were  shown  that  they  actually 
knew  of  the  existence  of  the  disease.  We  do  not  give  full 
assent  to  this  proposition.  If  the  circumstances  were  such 
as  to  lead. reasonable  men  to  make  inquiry  as  to  the  con- 
dition of  the  hogs,  or  if  the  circumstances  were  such  as 
would  suggest  to  the  ordinary  farmer  or  stock  raiser  the 
probable  existence  of  an  infectious  or  contagious  disease, 
it  was  the  duty  of  the  keepers  and  owners  of  the  afflicted 
hogs  to  inform  the  buyer  or  consignee.  This  certainly 
was  a  breach  of  the  duty  of  reasonable  care  and  fair  deal- 
ing by  one  man  to  another,  to  say  nothing  of  a  special  ob- 
ligation due  to  anyone  with  whom  a  contractural  relation 
existed.  It  was  the  duty  of  the  owners  under  those  cir- 
cumstances to  retain  the  hogs  upon  their  premises  until 
the  extirpation  of  the  disease,  or  to  inform  the  owner. 

Much  stress  is  laid  upon  the  lack  of  consideration  to 
support  any  contractual  or  legal  obligation  between  the 
Gillocks  and  Barnes  for  the  breach  of  which  an  action  can 
be  brought.-  The  predicate  of  this  argument  is  the  fact 
that  the  two  hogs  in  question  were  actually  sold  in  Sep- 
tember, 1911,  and  were  to  be  retained  by  the  Gillocks  for 
breeding  purposes  free  of  charge  until  some  two  months 
later.  In  other  words,  it  is  the  contention  that  the  Gil- 
locks were  to  keep  and  feed  the  hogs  as  an  accommodation 
to  Barnes.     On  the  other  hand,  there  is  evidence  which 
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would  warrant  the  finding  that  it  was  a  part  of  the  con- 
tract that  the  Gillocks  were  to  keep  and  breed  the  hogs 
and  deliver  them  safely  at  the  express  office  of  the  defend- 
ant in  error.  But  after  carefully  considering  this  ques- 
tion we  are  of  opinion  that  it  was  immaterial  whether  it 
was  a  part  of  the  contractual  obligation  to  keep  the  hogs 
or  that  it  was  done  as  a  mere  favor.  It  was  a  breach 
of  legal  duty  to  crate  hogs  and  send  them  on  the  way  to 
the  premises  of  the  defendant  in  error  without  inform- 
ing him  of  their  diseased  condition:  2  Cyc,  332,  333. 
By  virtue  of  the  rule  just  announced  the  Gillocks  would 
be  liable  to  a  total  stranger.  Good  conscience,  common 
honesty  and  the  duty  of  refraining  from  injuring  anyone 
required  disclosure  of  the  danger. 

Upon  the  whole  case  we  are  of  opinion  that  the  merits 
have  been  reached,  and  that  Barnes  did  not  recover  any 
more  than  that  to  which  he  was  entitled.  We  feel  con- 
strained to  overrule  all  of  the  assignments  of  error  and  to 
affirm  the  judgment  with  costs. 


STATE  OF  TENNESSEE.  75 


Chism  V.  Railway  &  Light  Co. 


L.  B.  Chism  v.  Knoxville  Railway  &  Light  Company. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
{Knoxvi'lle.     September  Term,  1913.) 

Street  Railways. — Carrier  and  Passenger.    Negligetice  in  alight- 
ing.   Question  of  late  or  fact. 

It  is  error  In  the  trial  Judge  to  hold  as  a  matter  of  law  that  a 
passenger  upon  a  street  ear  who  alights  at  a  time  when  he  is 
under  the  impression  that  car  had  practically  stopped  is 
guUty  of  negligence  barring  recovery,  although  as  a  matter 
of  fact  the  car  liad  not  come  to  a  complete  standstill. 


From  Knox  County. 


Appeal  in  error  for  the  Circuit  Court  of  Knox  County. 
V.  A.  HuFFAKEs,  Judge. 

John  H.  Frantz  for  Plaintiff  in  Error. 

Shields  &  Cates  for  Defendant  in  Error. 

Mr.  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  to  recover  damages  for  personal  injuries 
received  by  plaintiff  in  error  while  alighting  from  a  car 
of  defendant  in  error.  His  declaration  avers,  in  brief, 
that  October  6th  plaintiff  in  error  became  a  passenger  on 
one  of  the  cars  of  defendant  in  error  at  a  point  near  the 
intersection  of  Gay  Street  with  Park  Avenue  and  paid  his 
fare,  intending  to  go  to  Home  Station,  a  station  or  stop 
upon  said  line  between  Knoxville  and  Chilhowie  Park. 
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That  the  conductor  of  the  car  had  full  notice  of  his  inten- 
tion to  disembark  at  said  station^  and  when  said  car  ap- 
proached the  said  station  it  slowed  down  and  came  to  a 
stop,  or  was  nearly  to  a  stop,  so  as  to  lead  him  to  believe 
that  it  was  in  the  act  of  stopping,  and  that  it  was  his  duty 
to  prepare  to  kave  the  car;  that  the  car  was  very  much 
crowded,  and  he  attempted  to  make  his  exit  from  the  car 
by  passing  between  the  persons  standing  upon  the  run- 
ning board  of  the  car,  it  being  the  only  method  he  could 
pursue  in  leaving  the  car;  that  just  as  he  reached  the  run- 
ning board  and  was  in  the  act  of  stepping  from  the 
car,  and  when  it  was  too  late  for  him  to  recover  his  balance 
and  remain  upon  the  car,  the  servant  of  defendant  in  error 
in  charge  of  the  car  carelessly,  negligently  and  recklessly 
started  the  same  and  caused  it  move  and  lurch  violently 
forward,  which  threw  him  to  the  ground,  bruising,  wound- 
ing and  maiming  him  seriously  and  permanently  in  one  of 
his  legs,  on  account  of  which  he  was  caused  to  suffer  great 
pain  and  anguish,  was  confined  to  his  room  and  put  under 
the  charge  of  a  physician  for  two  months,  and  was  seri- 
ously and  permanently  injured  to  his  damage  five  thou- 
sand dollars,  for  which  he  sued  and  demanded  a  jury  to 
try  the  issues  involved  in  the  case.  The  defendant  in 
error  interposed  the  plea  of  "not  guilty."  The  case  came 
on  for  hearing  before  the  Judge  November  23,  1912. 

It  appears  that  the  parties  by  their  attorneys  agreed  to 
waive  a  trial  before  a  jury  and  to  submit  the  entire  case 
to  the  Court. 

His  Honor,  the  trial  Judge,  stated  that  having  fully 
considered  the  pleadings,  the  wayside  bill  of  exceptions, 
and  the  entire  record  in  the  case,  including  all  the  proof 
submitted  upon  the  former  trial,  adjudged  that  plaintiff 
was  not  entitled  to  a  recovery,  and,  therefore,  adjudged 
that  his  suit  be  dismissed  at  his  cost  and  that  of  his  surety 
on  his  prosecution  bond. 
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Plaintiff  in  error  moved  the  Court  for  a  new  trial, 
which  was  overruled,  and  to  this  action  he  excepted  and 
prayed  an  appeal  in  error  to  this  Court,  which  appeal  was 
granted,  proper  appeal  bond  having  been  given. 

The  bill  of  exceptions  filed  in  the  case  contains  only 
the  evidence  of  plaintiff  below  with  respect  to  the  place 
and  how  the  accident  occurred.  Other  evidence  intro- 
duced by  him  shows  the  nature  and  extent  of  his  injuries 
and  his  sufferings  resulting  therefrom.  The  plaintiff  in 
error,  at  the  time  he  gave  his  evidence,  was  sixty-one  years 
old.  He  lived  at  Little  Crab,  in  Fentress  County,  Ten- 
nessee. He  was  engaged  in  the  mercantile  business  at 
Little  Crab. 

He  also  owned  a  farm.  He  had  lived  in  that  county 
something  like  thirty-five  years.  He  was  County  Judge 
of  the  county  eight  years.  He  was  also,  it  appears,  a 
minister  of  the  gospel  and  preached.  He  came  to  Knox- 
ville  in  1910,  on  the  5th  of  October,  for  the  purpose  of 
buying  goods  for  his  store  at  Little  Crab.  The  Appa- 
lachian Exposition  was  in  session  at  that  time.  Boosevelt 
was  to  be  here,  and  the  town  was  quite  crowded,  and  he  was 
stopping  at  a  Mr.  Meadows,  out  near  Park  City.  The 
reason  he  went  out  there  was  that  it  was  suggested  to  him 
that  the  city  was  crowded.  -  This  was  on  the  sixth  day  of 
October,  1910.  He  stated  that  he  was  going  out  to  Home 
Station,  on  the  Chilhowie  line,  to  get  off  at  said  station, 
and  stopped  with  Mr.  Bowman,  who  lived  about  a  quarter 
of  a  mile  from  said  station.  He  then  testified  where  he 
got  on,  near  the  Hotel  Atkin ;  that  he  paid  his  fare.  That 
a  Mr.  Bagan  was  with  him.  He  states  that,  as  he  remem- 
bers, he  was  on  the  second  or  third  seat  from  the  front  of 
the  car.  That  it  was  an  open  car;  that  he  sat  down  on 
the  right  hand  side  of  the  car.  That  the  car  was  crowded ; 
that  it  was  between  nine  and  ten  o'clock  at  night  when  he 
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started  to  step  off.  TJaat  he  told  the  conductor  where  he 
wanted  to  get  off. 

He  was  asked  to  state,  in  his  own  way,  when  he  came  to 
the  place  where  he  wanted  to  get  off  what  happened.  His 
answer  was :  "Well,  when  the  car  run  down  there  my  im- 
pression was  that  I  had  nothing  to  do  except  with  the 
right  hand  side,  which  was  open,  and  on  the  left  the  bars 
were  up,  and  that  threw  me  to  get  out  before  Mr.  Bagan, 
who  was  sitting  on  the  same  bench,  I  think  on  the  same 
seat,  and  so  I  made  an  effort  to  get  off,  and  my  impression 
is,  that,  when  I  stepped  down  on  the  running  board,  and, 
as  I  was  making  the  step  to  touch  the  ground,  I  think  they 
turned  the  car  loose.  It  threw  me  about — ^well,  of  course 
I  could  not  say  exactly,  but  it  appeared  like  it  was  ten  or 
twelve  feet  from  the  cars.  I  lit  on  my  hands  and  knees; 
that  was  the  position  I  was  in;  that  is  the  way  the  car 
threw  me." 

The  railway  and  light  company  introduced  no  evidence 
in  the  case,  except  that  of  Mr.  Herrell,  the  law  agent  of 
the  company  at  Knoxville,  who  had  filled  the  position  for 
a  year.  The  substance  of  his  testimony  is,  that  he  had 
made  a  thorough  investigation  of  all  the  motormen  and 
conductors  on  the  Chilhowie  Park  Line  that  were  running 
at  the  date  of  the  accident,  the  date  it  is  claimed  to  have 
happened,  and  that  he  had  been  unable  to  find  out  any  of 
those  men  that  knew  anything  about  the  accident.  He 
further  states  that  no  employe  of  the  company,  motorman 
or  conductor,  had  made  any  report  of  the  accident. 

Now,  in  the  cross-examination,  the  plaintiff  in  error, 
the  counsel  of  the  railway  company,  persistently  pressed 
him  with  the  question  as  to  whether  or  not  he  would  swear 
that  the  car  had  actually,  entirely,  stopped  when  he  started 
to  step  off,  and  the  old  gentleman  continually  answered 
that  it  had  practically  stopped  as  it  appeared  to  him,  and 
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that  is  all  the  substance  of  the  evidence  in  the  record  that 
it  had  practically  stopped,  although  it  may  not  have  en- 
tirely ceased  to  move  when  the  old  gentleman  arose  and 
stepped  on  the  running  board  to  step  off,  when  the  car  sud- 
denly lurched  forward  and  threw  him  to  the  ground. 

This  is  all  the  evidence  in  the  case,  and  the  learned  trial 
Judge  seemed  to  proceed  to  a  judgment  upon  the  idea  that, 
if  the  car  had  not  entirely  stopped  when  he  arose  and 
stepped  on  the  running  board  and  started  to  step  off,  even 
if  it  was  going  five  inches  an  hour,  and  it  suddenly  lurched 
forward,  that  the  plaintiff  in  error  could  not  recover. 

We  do  not  believe  that  is  the  law. 

To  so  hold  would  run  counter  to  the  action  and  conduct 
of  ninety  per  cent  of  cautious  and  prudent  citizens  who 
alight  from  street  cars.  The  question  is,  under  the  evi- 
dences given  by  the  plaintiff  in  error,  was  he  guilty  of 
such  contributory  negligence  as  approximately  caused  his 
injuries,  or  caused  him  to  fall  from  the  car,  or  tended  to 
contribute  to  his  fall,  by  virtue  of  any  slight  movement  of 
the  car  forward. 

In  other  words,  we  hold  that  when  a  car  has  practically 
stopped  at  a  station  where  the  conductor  knows  a  passen- 
ger is  to  alight,  he  will  not  be  held  guilty  of  contributory 
negligence  in  going  on  the  running  board  of  an  open  car  and 
starting  to  step  to  the  ground,  and  if  a  car  suddenly  lurches 
forward,  when  he  is  in  this  position  and  in  the  act  of  step- 
ping from  the  running  board  to  the  ground,  the  company 
will  be  guilty  of  such  negligence  as  may  make  it  liable 
under  all  the  circumstances. 

The  judgment  of  the  Court  below  is  reversed  and  the 
cause  remanded  for  a  new  trial.  The  railway  and  light 
company  will  pay  the  costs  below. 


80  COURT  OF  CIVIL  APPEALS. 


Wiles  17.  Lightman. 


Mks.  Tennie  Wiles^  Administeatbix,  v.  Joseph 

LiGHTMAN. 

Affirmed  by  the  Supreme  Court. 
(Nashville.    December  Term,  1913.) 

1.  MAsns  AiTD  Skbyaitt.    Safe  place.    System  of  Sigtvaling, 

If  a  system  of  signaling  or  warning  servants  while  at  work 
be  necessary  for  the  reasonable  safety  of  the  servants,  the 
master  is  guilty  of  a  breach  of  duty  in  faUing  to  provide 
therefor. 

2.  Assumption  op  Risk.    Burden  of  Proof, 

It  is  incumbent  upon  a  master  who  relies  upon  the  defense  of 
assumption  of  risk  to  show  that  the  risk  was  an  ordinary 
incident  of  the  work,  or  that  the  servant  expressly  assumed 
it,  or  that  he  was  fully  aware  of  and  appreciated  the  danger 
and  agreed  expressly  or  impliedly  to  continue  in  the  service 
notwithstanding. 

3.  Vice  Pbincipal.    Authority  of.    General  superintendent. 

A  general  superintendent  of  an  enterprise,  vested  with  the 
power  to  manage  the  same,  has  the  authority  to  select  any 
number  of  and  such  foremen  as  he  deems  necessary  for  the 
carrying  on  of  the  business,  and  the  master  will  be  liable 
for  the  negligent  orders  of  such  selected  foremen  as  are 
discharging  duties  which  the  master  owes  the  servant. 

4.  Same.    Test  of  authority  and  of  common  employment. 

If  the  servant  is  injured  while  discharging  a  duty  or  obeying 
an  order  declared  or  made  by  the  sub-foreman,  the  question 
as  to  whether  the  master  is  liable  is  to  be  determined  by  the 
nature  of  the  duty  or  the  order  rather  than  the  rank  of  the 
sub-foreman  or  servant 
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It  ifl  nesUgence-  for  a  foreman  to  send  an  inferior  servant  into 
a  place  of  danger  without  warning  him  thereof  and  without 
providing  means  of  signaling  him  when  shifting  or  changing 
cottditioitff  whldhr  will  affect  his  safety  are  to  occtnr. 


Fkoic  Davidson  County. 


Appeal  in  Error  from  the  Second  Circuit  Court  of 
Davidson  County.    If.  H.  Meekts^  Judge. 

E.  A.  Price,  James  T.  Milleb,  and  John  T.  Lell- 
YETT  for  Plaintiff  in  Error. 

Chas.  C.  Tbabue  for  Defendant  in  Error. 

Mb.  Justicb  Higoins  delivered  the  opinion  of  the 
Court,*. 

This  is  a  suit  for  damages  for  the  alleged  wrongful 
killing  of  the  husband  of  Mrs.  Wiles  by  the  negligence 
of  his  employer,  Joseph  Lightman.  At  the  conclusion 
of  the  evidence,  the  trial  Judge  directed  the  jury  to  return 
a  verdict  against  plaintiff  below.  She  excepted,  prayed 
and  perfected  her  appeal  to  this  Court  and  has  assigned 
errors.  We  shall  in  this  opinion  refer  to  the  parties 
as  plaintiff  and  defendant,  respectively,  just  as  they  stood 
in  the  trial  Court. 

The  declaration  contains  three  counts.  An  analysis 
brings  to  light  the  following  as  its  component  parts:  In 
December,  1910,  defendant  was  the  owner  and  operator 
of  a  quarry  and  stone  crusher  at  a  place  just  beyond  the 
city  limits  of  ITashville,  and  adjacent  to  the  T.  C.  R.  R. 
On  the  18th  of  that  month  and  for  some  two  months 
6 
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preceding,  the  husband  of  Mrs.  Wiles  was  engaged  as  a 
laborer  at  this  crusher.  On  the  day  named,  and  while 
engaged  in  working  in  or  upon  a  part  of  the  crusher,  to 
be  hereinafter  described^  he  lost  his  life.  This  industry 
is  divided  into  departments  or  sections.  There  was  a 
quarry  from  which  the  stone  to  be  subsequently  crushed 
was  taken.  Adjacent  or  near  to  this  quarry  was  the  mouth 
or  receptacle  of  the  stone  crusher  into  which  the  rocks 
were  to  be  pitched  and  ground  up.  From  this  crusher 
there  extended  outward  and  downward  to  a  large  bin  what 
was  known  as  a  chute  through  which  the  crushed  stone 
passed  into  the  bin  just  referred  to.  This  bin,  as  its  name 
suggests,  was  a  large  receptacle  placed  at  the  mouth  of  this 
chute  for  the  purpose  of  catching  and  storing  up  the  stone 
that  had  passed  through  the  crusher.  This  bin  was  ap- 
proximately ten  by  twelve  feet  in  length  and  breadth  and 
some  twelve  feet  in  depth.  It  was  made  of  heavy  tim- 
bering and  planking.  In  or  near  its  center  was  a  trap 
door,  about  13  by  14  inches  in  dimensions,  through  which 
the  crushed  stone  was  intended  to  and  did  pass  into  cars 
placed  beneath  for  that  particular  purpose.  The  bottom 
of  this  bin  was  elevated  several  feet  above  a  railroad  side- 
track, the  purpose  of  the  designer  of  the  industry  being 
to  have  the  cars  pushed  beneath  the  bin  and  the  trap  door 
opened  and  the  garnered  contents  of  the  bin  poured  into 
a  car  by  force  of  gravity.  This  trap  door  was  opened 
by  means  of  a  lever  connected  with  the  exterior  part.  Just 
how  the  lever  is  worked  is  not  specifically  averred,  other 
than  as  above  indicated.  The  tendency  or  the  result  of 
the  working  of  the  chute  described  above  was  to  cause 
the  accumulation  on  the  bottom  of  this  bin  and  near  the 
mouth  of  the  chute  of  large  heaps  or  quantities  of  the 
finely  crushed  stone  in  such  way  and  in  such  position 
as  to  choke  up  this  chute  and  stop  the  crushing  machinery. 
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It  was  necessary  to  have  someone  go  in  or  stay  in  the  bin 
during  the  operating  of  the  crusher  for  the  purpose  of 
spreading  out  these  accumulations  so  as  to  prevent  the 
choking  and  stopping  of  the  machinery.  The  husband 
of  plaintiff  was  engaged  at  this  quarry  and  crusher,  as  an 
ordinary  laborer  and  to  do  things  in  general,  but  the 
doing  of  this  work  of  keeping  the  chute  clean  was  not  one 
of  his  duties.  On  the  day  named,  while  deceased  was  per- 
forming labor  in  the  quarry,  he  was  called  therefrom  by 
order  of  defendant  through  his  representatives  and  or- 
dered to  go  into  this  bin  and  perform  the  labor  of  remov- 
ing accumulations  from  the  mouth  of  the  chute;  and  it 
was  further  alleged  that  it  was  his  duty  to  obey  this 
order  and  that  he  did  so,  and  while  so  doing  the  trap  door 
mentioned  was  thrown  or  drawn,  causing  his  body  to 
descend  rapidly  toward  the  aperture  and  to  be  crushed 
and  killed  by  the  precipitating  of  the  accumulated  stone 
in  the  bin;  that  Wiles  was  not  cognizant  of  the  dangers 
and  risks  of  this  place  and  instrumentalities,  and  had  no 
opportunity  to  familiarize  himself  therewith,  but  that 
of  these  dangers  the  defendant  was  fully  aware  or  should 
have  been  cognizant,  and  yet  that  the  defendant  gave  Wiles 
no  notice  or  warning  of  the  dangers  to  which  he  would 
be  subjected,  nor  made  any  effort  to  equip  him  for  the 
performance  of  this  hazardous  duty,  and  further,  that 
defendant  was  aware  of  the  inexperience  and  lack  of 
knowledge  of  Wiles  before  and  at  the  time  he  was  ordered 
to  enter  the  bin ;  that  this  bin  was  dangerous,  unsafe  and 
imperfect,  in  that  it  was  dark  because  of  the  dust,  having 
just  one  small  window  or  aperture  near  the  chute,  and 
because  it  was  not  equipped  with  cross  bars  or  hole  to 
which  the  laborers  could  cling  while  shoveling  back  the 
accumulated  stone,  and  because  there  was  no  arrangement 
or  equipment  by  which  the  servant  could  be  warned  or 
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signaled  when  the  trap  door  was  to  be  sprung,  and,  fur- 
ther, that  whifo  Wiles^  WAs  thtis  performing  his  duty,  the 
defendant  through  his  superior  sei^vant  negligently  failed 
to  inform  or  arrange  to  inform  Wiles  of  the  time  of  the 
springing  of  the  trap  or  of  the  consequent  dangers,  and 
failed  to  signal  or  infonn  him  when  this  waa  to  be  done, 
in  consiequ»ficc'  of  all  which  he  was  injured  and  killed  as 
set  out. 

The  reason'  ^hy  the  learAed  trial  Judge  instructed  the 
jury  to-  returti^  a  ve!»dict  for  defendant  does  not  appear 
in  thift  record.  It  waft  stated,-  however,  by  counsel  at  the 
bar,  that  he  took  this  course  upon  one  or  possibly  Wo 
grounds — ^namely,  that  if  there  was  any  negligence  which 
proximately  broug&t  about  Wiles'  death,  it  was  that  of  sL 
fellow  servant,  Attd  that  Wiles  was  cognizant  of  all  the 
dangers  and  assumed  the  risk. 

We  are  not  called  upon  ait  this  junction  to  determine 
whether  or  not  at  all  hazards  the  plaintiff  was  entitled  to 
a  recovery,  but  whether  her  case  upon  any  of  its  many 
aspects  should  have  been  submitted  to  the  jury.  Responcf- 
ing  to  this  point,  we  have  reached  the  conclusion  after 
mature  deliberation  that  the  defendant  through  learned 
counsel  has  not  shown  us,  nor  have  we  by  independent 
search  been  able  to  find,  any  satisfactory  legal  basis  upoii 
which  Mrs.  Wiles  can  be  precluded  from  having  her  case 
passed  upon  by  the  triers  of  the  facts.  Our  difficulty  has 
been  in  determining  and  limiting  the  grounds  upon  which 
we  shall  direct  a  reversal. 

* 

In  condensed  form  and  without  bearing  in  mind  the 
separateness  of  the  three  counts,  it  is  fairly  deducible 
that  the  declaration  sets  forth  the  following  grounds  of 
recovery:  1.  Breach  of  duty  of  the  master  in  furnishing 
and  maintaining  a  safe  place  and  suitable  appliances. 
2.  Breach  of  duty  in  calling  the  servant  from  his  course 
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of  employment  and  setting  him  to  work  on  a  different  em- 
ployment without  instructing  him  as  to  the  dangers  and 
risks  of  the  new  employment.  3.  Negligently  exposing 
the  servant  to  unnecessary  hazards  of  the  new  employment 
while  he  was  acting  in  obedience  to  a  direct  command. 
4.  Negligence  of  the  vice  principal  in  moving  or  shifting 
the  machinery  and  plants  without  giving  the  servant  notice 
or  warning  of  the  time  when  this  movement  was  to  take 
place.  While  not  expressly  averred,  we  are  of  opinion 
that  there  is  sufficient  in  the  declaration  to  give  rise  to 
another  ground  of  liability — namely,  that  of  negligence 
of  the  master  in  failing  to  adopt  a  satisfactory  or  ade- 
quate system  for  the  safety  and  protection  of  employes 
while  in  the  disdiarge  of  their  duties. 

We  shall  not  U;ndertake  4:0  refer  to  nor  quote  from 
all  the  authorities  presented  by  the  learning  and  industry 
of  counsel  for  plaintiff  and  defendant.  We  deem  it  un- 
necessary. We  wish  it  understood,  however,  that  we  have 
examined  practically  all  of  them  and  have  obtained  from 
them  light  that  will  be  reflected  to  some  degree  in  this 
opinion. 

The  most  prominent  feature  of  this  case  as  we  view 
it  and  as  was  conceived  by  learned  counsel  who  drafted 
the  brief,  is  that  of  breach  of  duty  of  the  master  to  have 
furnished  Wiles  a  safe  place  in  which  to  work.  In  treat- 
ing this  phase  we  are  going  to  assume  that  Wiles  was 
employed  as  a  common  laborer  at  the  crusher  and  that 
he  had  never  before  the  day  of  his  death  been  assigned 
to  duty  in  the  bin;  and,  further,  that  Bess  had  authority 
from  the  alter  ego  of  the  master  to  call  Wiles  from  his 
labor  in  the  quarry  and  command  and  direct  him  to  go 
into  the  bin  and  shovel  the  crushed  stone  that  was  accu- 
mulating in  the  bin  at  the  mouth  of  the  chute.  We  are 
likewise  going  to  assume  that  the  work  of  shoveling  the 
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accumulating  crushed  rock  from  the  mouth  of  the  chute 
and  of  shoveling  this  material  to  the  outer  portion  of  the 
bin  was  under  the  control  and  supervision  of  Bess.  It 
suffices  to  say  that  there  is  much  evidence  tending  to  show 
the  above  assumptions.  In  fact,  there  is  not  much  con- 
troversy but  that  Brovm,  the  general  superintendent  of 
Lightman,  had  (the  authority,  too,  and  had  pursuant  thereto 
assigned  to  Bess  that  part  of  the  work  of  this  industry 
which  consisted  in  caring  for  the  bin  and  chute  and  the 
opening  and  closing  of  the  trap  door  as  an  inicdent  to 
the  emptying  of  the  bin  and  the  loading  of  the  cars. 

No  authorities  need  be  cited  to  sustain  the  proposition 
that  whether  the  master  has  complied  with  his  duty  of 
exercising  reasonable  care  to  provide  a  safe  place  and 
suitable  appliances  in  which  and  with  which  his  servant 
is  to  perform  his  duties  is  one  for  the  jury,  unless  the 
facts  are  so  clear  with  respect  to  freedom  from  negli- 
gence as  that  nothing  is  shown  upon  which  the  jury  can 
speculate.  Nor  need  we  encumber  this  opinion  with  case 
after  case  and  authority  upon  authority  to  the  effect  that 
this  duty  of  the  master  is  primary,  absolute  and  non- 
delegable. Another  and  a  very  apt  and  happy  expression 
is  that  the  master  contracts  with  the  servant  that  he  will 
exercise  all  reasonable  care  with  respect  to  the  construc- 
tion and  maintenance  of  the  place  to  which  the  servant 
is  assigned  to  see  that  the  place  is  reasonably  free  from 
unusual  hazards  or  risks,  and  that  he  will  not  expose  the 
servant  to  unnecessary  and  unusual  risks  which  can,  by 
the  exercise  of  reasonable  effort  and  reasonable  care  be 
obviated  or  eliminated.  A  further  elaboration  might  be 
that  the  master  contracts  with  the  servant  that  he  will 
exercise  reasonable  care  and  forethought  as  to  the  struc- 
tures of  the  industry  and  is  adjuncts  and  as  to  appliances 
to  see  that  and  safeguards  will  be  used  and  harm-impend- 
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ing  conditions  removed  that  will  enable  the  servant  to 
perform  his  duties  with  reasonable  safety.  While  pre- 
facing these  propositions  with  the  statement  that  no 
authorities  need  be  cited,  we,  out  of  deference  to  counsel 
and  to  custom,  refer  to  the  following:  Iron  Company 
t\  Hamilton,  107  Tenn.,  705 ;  Iron  Co.  v.  Pace,  101  Tenn., 
475 ;  Morris  Bros.  v.  Bowers,  105  Tenn.,  59 ;  Guthrie  i\ 
Ry.,  11  Lea,  372 ;  Thompson  on  Negligence,  3873,  3874 ; 
Wilson  V.  Men-y,  19  Eng.  Rul.  Gas.,  138 ;  Smith  v.  Baker, 
1891  App.  Cas.,  325,  reported  in  60  Q.  B.  Law  Jour.,  683. 
In  the  first  English  case  just  cited,  the  Lord  Chancellor 
uses  the  following  luminous  words  in  stating  the  obligation 
of  the  master:  "He  contracts  with  the  servant  that  he 
will  exercise  reasonable  care  to  see  that  safe  and  ade- 
qua'te  machinery  is  provided,"  clearly  implying  that  he 
meant  by  this  that  the  master  was  to  supply  such  machin- 
ery as  was  suitable  to  the  work  assigned  to  the  servant, 
and  such  as  could  be  used  by  the  servant  with  reasonable 
safety  to  himself  while  engrossed  with  the  performance 
of  his  duties. 

Applying  these  rules  to  the  evidence  in  this  case,  or 
rather  to  those  facts  which  the  evidence  tends  to  sup- 
port, there  appear  grounds  and  reasons  upon  which  a 
verdict  convicting  the  master  of  this  breach  of  duty  can 
be  predicated.  That  Wiles  upon  being  sent  into  the  bin 
was  exposed  to  hazards  because  of  the  construction  of 
the  bin  and  its  method  of  operation  is  apparent.  That 
this  department  of  Lightman's  industry  was  not  arranged 
with  reasonable  r^ard  to  the  safety  of  those  who  might 
have  to  go  into  the  bin  is  likewise  clear ;  and  that  reason- 
able care  and  prudence  would  suggest  a  different  system 
of  operations  and  a  readjustment  of  the  bin  so  as  to  enable 
the  servant  assigned  to  this  duty  to  perform  his 'labors 
with  reasonable  safety  is  also  evident.    This  being  so,  there 
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necessarily  followed  the  right  of  plaintiff  to  have  this 
theory  of  her  case  submitted  to  the  jury.  It  will  be  ob- 
served that  we  are  pretermitting  for  the  present  a  dis- 
cussion of  the  defenses  of  assumption  of  risk  and  common 
employment. 

We  treat  as  an  idle  assertion  and  as  having  no  juristic 
value  the  statement  of  Lightman  that  he  did  not  dream 
that  a  man  would  ever  be  caught  like  Wiles  was,  or  that 
his  equipment  would  ever  be  made  the  instrument  of 
death  or  exposure  of  any  of  his  servants  to  unusual  hazards. 
There  is  evidence  tending  to  show  that  it  was  absolutely 
necessary  for  someone  to  go  into  this  bin  at  intervals 
and  clear  the  chute,  and  that  this  was  known  to  Brown, 
the  general  superintendent,  if  not  known  to  defendant. 
At  all  events,  this  method  of  work  had  been  pursued  a 
sufficient  length  of  time  to  justify  the  presumption  that 
Lightman  knew  of  it,  or  ought  to  have  known  of  it,  and 
that  this  was  an  established  and  well  understood  method 
and  custom.  It  is  overwhelmingly  shown  that  the  bin 
was  so  dusty  that  no  one  could  see  very  well,  and  that  the 
noise  of  the  machinery  was  so  great  that  it  was  extremely 
doubtful  whether  anyone  could  be  heard  from  the  outside. 
It  is  apparent  that  this  situation  was  extremely  hazardous 
to  the  man  inside  when  the  trap  door  was  opened  unless 
notice  of  this  movement  were  given  him  and  he  allowed 
time  in  which  to  get  to  the  side  of  the  bin  or  to  another 
place  of  safety.  And  yet  there  is  abundant  proof  to  the 
effect  that  no  method  of  signalling  or  appliance  for  sig- 
naling was  ever  adopted,  established  or  observed.  We 
refer  to  the  following  authorities  as  upholding  the  view 
that  where  signals  must  be  given  or  warning  communicated 
to  a  servant  in  order  to  enable  him  to  perform  his  duties 
with  safety,  the  master  is  liable.  These  cases  go  to  the 
extent  of  holding  that   it  is   the  absolute  duty  of  the 
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master  to  arrange  a  signaling  system  or  apparatus  and 
to  see  tbat  it  is  carried  out  whenever  the  place  of  work 
but  for  this  signaling  would  be  an  unsafe  one :  Cheeney 
V.  Ocean  8.  S.  Co.,  92  Ga.,  726;  Ford  v.  B.  B.,  12  L.  E. 
A.,  454 ;  Hastings  v.  Lumber  Co.,  19  Ore.,  522 ;  25  Pac, 
358;  B.  B.  v.  Eberhart,  91  Texas,  321;  Schwarzschild 
V.  Weeks,  4  L.  R.  A.  N.  S.,  515 ;  The  Pioneer,  78  Fed., 
600 ;  Biggers  v.  Catawba  Power  Co.,  72  S.  C,  264 ;  Steele 
Co.  V.  Smith,  168  Ind-,  245;  Brice-Nash  v.  Barton,  19 
K  R.  A.  IS".  S.,  749 ;  Mimng  Co.  v.  Wheeland,  64  Fed., 
462,  and  see  extensive  note  to  case  reported  in  26  L.  R. 
A.  N.  S.,  pages  624^642  and  649.  Having  some  bearing 
on  this  phase  of  the  case  is  that  of  Iron  Company  v.  Ham- 
ilton, supra,  and  as  having  direct  reference  to  the  issue 
here  see  the  case  of  Casey  v.  Browning,  2  Tenn.  C.  C.  A., 
358.  We  might  include  in  this  voluminous  citation  of 
authorities  that  of  Hdynie  v.  Coal  &  Iron  Co.,  175  Fed., 
55;  but  we  desire  to  refer  to  this  opinion  later  for  an- 
other purpose.  We  may  as  well  in  this  connection  dis- 
pose of  the  contention  that,  conceding  the  above  to  be 
sound,  Wiles  was  familiar  with  the  system  and  knew 
the  permanent  structures  of  his  employer  and  was  aware 
of  the  dangers  of  going  into  the  bin,  and  that  he  conse- 
quently assumed  the  risk.  It  is  also  earnestly  argued 
that  the  bin  as  constructed  was  not  fraught  with  danger 
except  when  a  fellow  servant  intervened  and  began  to 
move  the  trap  door,  and  that  Wiles  was  cognizant  of  all 
the  aspects  of  hazard  and  was  in  position  to  and  did 
impliedly  contract  to  assume  the  risk. 

It  is  not  clear  that  Wiles  was  aware  of  all  the  dangers 
incident  to  the  operation  or  that  he  fully  understood 
and  appreciated  the  hazards  to  which  he  was  exposed 
when  he  was  called  from  his  labors  in  the  quarry  and 
ordered  into  the  bin.     If  so,   we  are  of  opinion  that 
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the  trial  Court  can  never  determine  as  a  matter  of  law 
that  he  did  asume  the  risk.  It  is  true  that  if  he  was 
cognizant  of  the  lack  of  system,  and  if  he  knew  the  ar- 
rangement of  the  plant  and  the  method  of  the  work  and 
appreciated  the  dangers  incident  thereto  and  needed  no 
enlightenment  with  respect  thereto,  he  will  be  held  in  law 
to  have  assumed  the  risk.  But  learned  counsel  insists 
that  we  arrive  at  this  as  a  necessary  conclusion.  The 
very  statement  of  this  insistence  reveals  its  weakness.  It 
is  the  province  of  the  jurors  to  reason  upon  facts  and 
incidents  as  the  basis  for  inferences  of  fact.  If  they  as 
reasonable  men  might  reach  a  different  conclusion  from 
that  at  which  we  should  arrive,  we  would  have  no  right 
to  say  that  they  were  in  error  and  that  we  were  correct. 
There  is  proof  tending  to  show  that  Wiles  had  been  on 
the  ground  about  two  months  and  that  he  had  never  been 
in  this  bin  before,  and  had  never  been  assigned  to  duty 
in  or  about  the  bin.  We  have,  therefore,  the  contention 
that  he  should  be  held  cognizant  of  the  dangers  simply 
because  he  was  more  or  less  familiar  with  the  premises. 
When  this  is  the  ground  upon  which  assumption  of  risk 
or  contributory  negligence  is  predicated,  the  question  pre- 
sented are  those  for  the  jury :  Coal  Co.  v.  Minion,  9  Cates, 
415.  It  must  be  remembered  that  the  predicate  of  this 
defense  of  assumption  of  risk  is  knowledge  of  the  hazards 
upon  the  part  of  the  servant  and  an  express  or  implied 
agreement  by  him  to  proceed  with  the  work  and  assume 
these  risks.  He  cannot,  therefore,  be  held  to  have  assumed 
risks  and  dangers  of  which  he  was  not  aware,  and  the 
extent  and  character  of  which  he  did  not  appreciate: 
Smith  V.  Baker,  supra. 

We  are  of  the  opinion  that  a  master  cannot  insist  upon 
his  defense  of  assumption  of  risk  until  he  has  discharged 
his  duty  of  reasonable  care  toward  the  servant  or  has 
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put  the  servant  in  full  possession  of  all  the  facts  and  cir- 
cumstances which  subject  the  servant  to  dangers.  It  is 
axiomatic  that  a  servant  does  not  assume  the  hazards 
of  the  negligence  of  the  master,  and  that  the  master 
has  no  right  to  subject  him  to  these  dangers  without  his 
assent. 

Passing  to  another  but  cognate  phase  of  the  case,  it 
will  be  sufficient  to  say  that  there  is  evidence  tending 
to  support  a  theory  presented  by  the  declaration  that  Wiles 
was  taken  from  his  regular  line  or  place  of  employment 
and  sent  into  the  bin  by  a  vice-principal  and  exposed  to 
unusual  hazards  without  being  warned  thereof  and  with- 
out being  put  in  possession  of  knowledge  of  the  instru- 
mentalities for  his  own  protection.  That  this  is  a  re- 
coverable theory  is  well  sustained  by  the  case  of  Coal 
Co.  V.  Jarrett,  111  Tenn.,  565. 

But  it  is  said  that  he  was  a  man  of  ordinary  compre- 
hension and  needed  no  instruction,  and  that  the  machin- 
ery and  plant  were  reasonably  safe  so  long  as  his  co- 
workers were  not  negligent,  and,  hence,  that  if  the  servant 
thus  exposed  got  hurt  it  was  conclusively  by  the  act  of  the 
fellow  servant.  This  latter  suggestion  trenches  upon  an- 
other aspect  of  the  case  which  must  be  treated  further  on. 
It  suffices  for  the  present  to  say  that  there  was  evidence 
tending  to  show  facts  and  circumstances  from  which  the 
jury  might  infer  that  Wiles  was  inexperienced  and  igno- 
rant of  the  risks  and  that  his  superior  called  him  away 
from  a  situation  of  reasonable  safety  and  thrust  him  into 
a  position  fraught  with  great  danger  without  giving  hira 
any  instructions. 

The  cornerstone  of  the  argument  of  learned  counsel 
for  defendant  is  in  substance  that  Wiles  met  his  death 
through  the  negligence  of  Bess,  who  was  his  fellow  servant, 
and  that  the  master  was  not  guilty  of  any  negligence  which 
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proximately  contributed  thereto.  It  is  pointedly  stated 
that  the  cause  of  Wiles'  taking  off  was  the  carelessness 
of  Bess  as  a  fellow  servant  in  throwing  the  trap  door 
without  wamiiig  while  Wiles  was  engaged  in  shoveling 
materials  from  the  mouth  of  the  chute,  and  that  but 
for  this  act  Wiles  never  would  have  lost  his  life.  Hence, 
it  is  said  that  all  other  phases  of  liability  might  be  put 
aside  as  having  no  juridical  bearing  upon  this  case.  This 
insistence  and  the  argument  m  support  of  it  have  given 
us  much  concern.  We  have  reached  the  conclusion,  how- 
ever, that  even  if  it  were  conceded  that  Bess  was  a  fellow 
servant  of  Wiles,  there  is  still  enough  left  in  the  record 
to  require  a  submission  of  the  case  to  the  jury  upon  the 
questions  of  safe  place  and  of  failure  to  instruct  Wiles 
as  to  the  dangers  of  the  employment.  We  reiterate  that 
there  is  evidence  to  the  effect  that  the  defendant,  through 
Brovni  as  general  manager,  confided  to  Bess  as  his  rep- 
resentative the  right  to  call  Wiles  or  any  one  whom  he 
might  choose  from  the  quarry  and  assign  him  to  work 
in  the  bin.  Bess  had  this  authority,  and  this  authority 
can  be  traced  through  regular  channels  to  the  defendant. 
Hence,  for  juristic  purposes  we  must  treat  the  case  as 
that  of  Lightman  himself  directing  Wiles  to  leave  his 
place  in  the  quarry  and  take  up  his  duties  in  the  bin.  That 
being  so,  the  instrumentality  through  which  this  order 
was  communicated  is  an  immaterial  consideration.  The 
doctrine  of  common  employment  in  such  situation  has 
no  application  whatever.  This  was  decided  by  the  United 
States  Supreme  Court  in  the  case  of  Railway  v.  Fort,  84 
IT.  S.,  552 ;  21  Lawyers'  Ed.,  739.  We  certainly  do  not 
have  to  refer  to  any  authorities  as  backing  up  the  propo- 
sition that  with  respect  to  the  duty  of  the  master  to  fur- 
nish a  safe  place  and  adequate  facilities,  the  defense  of 
common  employment  is  out  of  the  question. 
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But  with  respect  to  the  insistence  that  Bess  was  act- 
ing as  a  fellow  servant,  we  are  constrained  to  say  that 
that  was  and  i^  a:  question  which  should  have  been  sub- 
mitted to  the  jury.  It  is  true  that  when  the  facts  are 
not  in  dispute  and  when  all  inferences  to  be  drawn  fiom 
the  cireumiBtances  would  be  the  same  for  all  reasonable 
men,  the  queatfen  of  whether  two  men  are  in  a  common 
employmeiit  is  one  for  the  jury:  Fertilizer  Company  v. 
Trams,  18  KcHfe,  16 ;  R.  R.  v.  DeArmond,  2  Pickle,  73. 
In  the  latter  case  it  is  said  that  when  there  is  any  con- 
troversy as  to  facts  upon  which  the  defense  is  predicated 
the  relation  is  a  question  for  the  jury.  Applying  that 
rule  to  the  testimony  in  this  case,  we  arte  of  opinion  that 
His  Honor  should  have  submitted  this  question  to  the 
jury.  Whether  Bess  was  representing  the  master  or 
was  a  fellow  laborer  to  Wiles  was  evidently  much  con- 
troverted in  the  Court  below.  The  vital  question  that 
arose  was  whether  Bess  in  the  matter  of  ordering  Wiles 
from  the  quarry  and  putting  him  into  the  bin  and  start- 
ing the  trap  door  without  warning  was  representing  the 
master  or  was  simply  carrying  out  a  detail  of  the  work. 
The  trial  Judge  should  have  submitted  to  the  jury  the 
proper  rtiles  by  which  they  were  to  determine  whether 
Bess  had  charge  of  a  department  of  this  work  and  had 
the  anthority  to  direct  and  control  the  employment  of 
Wiles  and  whether  it  was  the  duty  of  Wiles  to  submit 
to  the  guidance  and  directions  of  Bess.  If  so,  it  seems 
to  us  that  Bess  was  representing  the  master. 

It  is  unnecessary  to  ericumber  this  opinion  with  an 
analysis  and  comment  upon  the  many  cases  in  Tennessee 
and  elsewhere  which  deal  with  this  question.  We  think 
our  own  authorities  are  reasonably  clear  upon  the  follow- 
ing propositions:  The  rank  of  the  servant  or  his  com- 
pensation or  his  age  or  experience  is  not  a  material  con- 
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sideration,  the  true  test  being  whether  at  the  particular 
time  and  with  respect  to  the  work  being  performed  the 
superior  servant  stood  in  place  of  the  master  toward  the 
inferior  servant.  In  other  words,  the  question  is  whether 
the  superior  was  guiding  and  controlling  the  servant  as 
to  the  time,  place  and  method  of  work.  If  so,  he  was 
representing  the  master  and  was  performing  toward  the 
servant  duties  which  the  master  had  contracted  that  he 
would  have  performed  with  reasonable  care  and  caution. 
See  Coal  Co.  t\  Davis,  6  Pickle,  718;  B.  R.  v.  Wheelia, 
10  Lea,  740;  R.  R.  v.  Hwndman,  13  Lea,  423;  Lawson 
V.  R.  R.,  17  Pickle,  410 ;  R.  R.  v.  Baldwin,  5  Gates,  409 ; 
R.  R,  V.  Edwards,  3  Gates,  31.  An  additional  statement 
as  to  tests  may  be  extracted  and  paraphrased  with  special 
reference  to  the  case  at  bar — "whether  power  is  given 
by  the  master  to  the  supervising  agent  to  direct  and  con- 
trol the  movements  of  the  servant  as  to  when,  where  and 
how  he  shall  work  and  whether  the  inferior  servant  was, 
by  the  assent  of  the  master,  placed  in  charge  of  the  in- 
jured servant's  superior  with  expressed  or  implied  direc- 
tion to  the  inferior  to  obey  the  orders  and  commands  of 
his  superior,  and  whether  it  was  the  duty  of  the  inferior 
with  respect  to  the  work  being  done  to  obey  the  orders 
and  commands  of  the  superior."  We  have  no  hesitancy 
in  saying  that  when  the  above  deductions  from  the  cases 
fit  a  situation  under  investigation,  the  superior  servant 
should  be  held  to  be  a  vice-principal.  One  of  the  non- 
delegable duties  of  the  master  is  to  see  that  no  negligent 
orders  are  given  any  of  his  inferiors  with  respect  to  the 
time,  place  and  method  of  doing  work.    26  Gyc,  1307. 

We  are  not  disposed  to  conclude  this  opinion  without 
specific  treatment  of  the  question  as  to  whether  in  the 
matter  of  giving  signals  a  superior  who  undertakes  to 
give  this  notice  or  who  fails  to  give  notice  is  acting  as  a 
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fellow  servant  or  is  a  representative  of  the  master.  We 
are  well  aware  of  the  rule  that  a  vice-principal  may  be- 
come a  fellow  servant  with  a  common  laborer  and  that 
if  the  negligent  acts  are  personal  acts  of  this  superior 
while  engaged  in  the  common  work,  the  master  is  not 
responsible.  But  this  is  a  doctrine  that  must  be  care- 
fully watched  to  prevent  its  being  used  as  an  instrument 
of  injustice  to  injured  employes.  In  the  case  of  B.  R. 
V.  Baldtvin,  supra.  Chief  Justice  Shields  stated  the  rule 
to  be  that  when  a  servant  is  injured  by  the  personal 
act  of  his  vice-principal,  the  circumstances  should  be 
closely  scrutinized  to  determine  whether  or  not  it  was 
purely  a  personal  act  or  whether  it  was  intertwined  with 
an  official  act  or  duty,  and  that  when  it  partook  of  the 
nature  of  both,  the  act  would  be  held  to  be  official  rather 
than  personal  negligence.  That  was  a  case  in  which  the 
railroad  was  held  liable  for  the  negligence  of  a  conductor 
in  giving  a  negligent  order  or  signal  while  the  brakeman 
and  he  were  engaged  in  the  work  of  coupling  cars.  In 
Casey  r.  Browning,  supra,  this  Court  held  that  it  was 
the  duty  of  the  master  when  an  inferior  was  sent  by  a 
vice-principal  into  a  place  and  set  to  work,  to  see  that 
notice  or  warning  of  changing  conditions  was  commu- 
nicated to  the  servant,  and  that  the  master  would  be 
liable  if  a  fellow  servant  by  the  command  of  the  fore- 
man made  the  situation  of  the  other  fellow  servant  dan- 
gerous by  reason  of  the  failure  of  the  foreman  to  see 
that  warning  was  communicated  to  the  injured  one.  This 
Court  unequivocally  held  that  the  duty  of  giving  notice 
or  warning  in  such  cases  was  non-delegable,  and  that  it 
was  not  a  mere  detail  of  the  work.  The  basis  of  this 
contention  was  that  without  this  custom  of  warning  and 
its  constant  observance  the  place  of  the  servant  would 
not  be  reasonably  safe,  and  that  this  would  be  a  breach 
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of  an  absolute  duty  owing  him  by  the  master.  This  case 
was  affirmed  by  the  Supreme  Court.  It  is  insisted  that 
the  case  of  Fertilizer  Compamy  v.  Travis,  supra,  is  to 
the  contrary.  This  may  be  conceded,  but  the  other  hold- 
ings are  much  later  and  certainly  much  sounder  in  view. 
But  even  in  the  Travis  case  it  was  said  that  the  fellow 
servant  charged  with  the  duty  of  arranging  and  main- 
taining the  sigiwtl  system  represented  the  master.  We 
have  examined  qnite  a  number  of  cases  out  of  this  juris- 
diction beaming,  upon  this  question,  and  have  reached 
the  conclusion  that  the  best  reasoned  ones  are  in  line  with 
our  holding  here.  Stone  Co.  v,  Monney,  39  L.  R.  A.,  839 ; 
Cody  r.  Longyecer,  103  Minn.,  108.  See  also  104  Minn., 
138;  82  Ark.,  18»;  40  Washington,  276;  43  Mo.,  87; 
64  Fed.,  462;  43  N.  T.,  Supp.,  118;  Fliege  v.  R.  R.  Co., 
50  L.  R.  A.  N.  S.,  734.  See  also  the  case  of  Walton 
V.  Birchell,  13  Gates,  715,  as  authority  for  the  proposi- 
tion that  when  the  act  of  the  foreman  consisted  of  his 
failure  to  give  proper  warning  of  the  discharge  of  dyna- 
mite it  was  official.  The  opinion  in  Haynie  v.  Coal  Com- 
pany, 175  Fed.,  55,  succinctly  sets  forth  the  rule  which 
this  Court  thinks  should  be  adopted  in  this  jurisdiction. 
It  was  there  held  that  when  the  superior,  pursuant  to 
authority  confided  to  him  by  the  master,  orders  an  inferior 
into  a  place  or  puts  him  in  a  position  and  directs  him 
to  perform  duties  which  require  his  attention,  it  is  the 
duty  of  that  foreman  representing  the  master  to  see  that 
that  situation  remains  reasonably  safe  while  the  servant 
is  so  engaged,  or  else  in  person  or  by  other  agencies  com- 
municate to  him  notice  or  warning  that  there  is  to  be  a 
shifting  of  machinery  or  materials  that  will  probably 
endanger  the  servant.  This  rule  should  be  laid  down  and 
rigidly  observed,  and  the  overworked  doctrine  of  common 
employment,  while  in  force  in  Tennesee,   should  never 
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be  resorted  to  to  defeat  the  claim  of  the  servant  thus 
injured. 

We  do  not  wish  to  be  understood  as  holding  that  in 
all  cases  the  mere  failure  to  give  signals  would  make  the 
master  responsible.  We  can  conceive  of  an  industry 
so  arranged  and  systematized  as  that  the  master  could, 
in  the  exercise  of  due  care,  leave  mere  details  to  his 
laborers.  But  the  failure  to  give  notice  to  a  servant 
who  is  sent  into  a  place  of  danger  to  perform  a  duty 
which  can  be  rendered  unsafe  unless  warning  is  given,  or 
if  the  giving  of  signals  so  far  partakes  of  an  order  or 
direction  as  to  when  and  how  the  servant  shall  work, 
and  when  he  has  the  right  to  presume  that  he  may  con^ 
tinue  in  his  duties  with  reasonable  safety  until  notice 
is  given,  we  think  the  giving  of  signals  is  more  than  a 
detail.  We  are  of  the  opinion  rather  that  it  is  a  necessary 
incident  to  the  work,  and  that  the  master  should  have 
anticipated  that  unless  he  established  and  had  observed 
reasonable  means  of  communicating  the  signals,  the  serv- 
ant would  be  injured.  When  this  is  the  case,  there  seems 
to  be  a  breach  of  duty  upon  the  part  of  the  master  which 
would  make  him  liable. 

But  it  is  earnestly  insisted  that  Wiles  was  aware  of 
the  system  or  lack  of  system  and  yet  assumed  the  risks 
of  the  labor.  Again  we  must  say  that  this  is  a  disputed 
fact.  It  is  not  clear  that  he  was  aware  of  the  lack  of 
system.  It  is  just  as  probable  that  when  he  was  sent 
into  the  bin,  he  looked  to  Bess  to  see  that  while  he. 
Wiles,  was  shoveling  the  materials  from  the  chute,  no 
shifting  of  the  trap  door  that  would  endanger  his  life 
would  take  place  by  Bess'  order  or  knowledge.  If  so,  it 
is  immaterial  whether  the  act  was  done  by  a  fellow 
servant  or  an  inferior. 
7 
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The  judgment  of  the  lower  Court  dismissing  the  suit 
is  reversed  and  the  cause  is  remanded  for  a  new  trial. 
Appellee  will  pay  the  costs  of  this  Court. 


N".,  C.  &  St.  L.  Railway  v.  T.  S.  Read. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 

{NashvUle.     December  Term,  1913.) 

1.  CABunw  OP  PAMEmam.    UUeage  Book  eontrmct.    EfeMon  ot 

A  provision  of  a  railroad  mliiuige  book  lequlrliix  tlie  bolder 
!  to  procure  a  ticket  from  the  ticket  agent  at  place  of  Inception 

of  journey  unless  It  be  at  stations  where  there  Is  no  agent 
and  requiring  tbe  holder  in  such  latter  case  to  get  off  the 
train  at  the  next  Janetlon  or  car-cbaagUig  station  and  pro* 
I  cure  ticket  for  the  remainder  of  the  Journey  has  no  applica- 

tion to  a  passenger  who  mounts  the  train  at  a  non-agency 
station  with  the  intention  of  making  a  contlnnovs  Journey 
to  a  distant  point,  although  he  is  to  pass  through  a  Junction 
station  at  which  there  Is  an  agent,  If  the  passenger  Is  re- 
ceived as  a  passenger  In  a  coach  which  goes  the  whole  dis- 
tance. 

2.  Same.    Construction  of  contract.    Explanations  to  conductor. 

Written  or  printed  ticket  is  not  always  the  contract  between  the 
IMirties ;  and  It  is  the  duty  of  conductors  to  listen  to  the  rea- 
sonable explanations  of  passengers. 


From  Davidson  County. 


Appeal  in  error  from  the  First  Circuit  Court  of  David- 
son County.     T.  E.  Matthews^  Judge. 
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Fbauk  Slemmons  and  Claude  Walleb  for  Plaintiff 
in  Error. 

Norman  Fabbbll,  Jr^  for  Defendant  in  Error, 
Mb,  Justxcs  Moobx  delivered  tha  opinion  of  the  Court. 

Thib  action  was  instituted  to  recover  damages  from  the 
railroad  company  for  the  alleged  nulawf ul  ejection  of  plain^ 
tiff  from  one  of  ite  ears  while  he  wae  a  passenger,  returning 
home  from  Timberlake  to  Nashville.  There  was  a  trial 
of  the  cause  before  a  jury,  which  returned  a  verdict  in 
favor  of  the  plaintiff  for  $500  damages,  after  which  de* 
faidant  moved  for  a  new  trial,  and  among  other  grounds 
alleged  the  verdict  was  exoessive.  At  the  hearing  of  the 
motion,  the  trial  Judge  sustained  the  motion,  in  so  far 
as  it  sou^t  a  new  trial  because  of  the  excessiveness  of  the 
verdict,  but  suggested  to  the  plaintiff  that  if  he  would 
remit  $250  of  the  verdict,  the  motion  for  a  new  trial  would 
be  overruled.  The  plaintiff,  under  protest,  remitted  the 
amount  suggested,  when  defendant's  motion  for  a  new 
trial  was  overruled,  and  both  parties  have  appealed  to 
this  Court  and  assigned  errors.  The  railroad  company 
has  assigned  a  number  of  errors,  its  main  contention,  how* 
ever,  being  that  there  is  no  evidence  to  support  the  ver^ 
diet  of  the  jury,  and  that  its  motion  for  a  directed  verdict 
should  have  been  sustained.  There  are  other  assignments 
going  to  the  charge  of  the  trial  Judge,  and  his  failure  to 
give  the  jury  certain  special  requests,  but  these  will  be 
passed  upon  in  the  latter  part  of  this  opinion. 

It  appears  from  the  evidence  that  plaintiff  has  an  inter- 
est in  and  travel  for  the  Read  Phosphate  Company,  a 
manufacturing  concern  located  in  Nashville.  He  has  trav- 
eled for  this  company  since  1698,  and  during  that  time  has 
bought  and  used  a  great  many  mileage  tickets.    His  busi- 
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ness  for  the  company  often  calls  him  to  West  Tennessee, 
and  in  going  to  that  section  of  the  State  he  travels  over 
defendant's  line  of  railroad  from  Nashville,  and  over  it 
in  different  parts  of  West  Tennessee.  He  had  often  passed 
Hollow  Eock  Junction,  which  is  a  point  where  defendant's 
line  of  road  from  Nashville  to  Hickman,  Kentucky,  crosses 
its  line  of  road  from  Memphis  to  Paducah,  Kentucky. 
Between  Hollow  Kock  Junction  and  Memphis  there  is  a 
little  flag  station  called  Timberlake,  at  which  trains  only 
stop  when  flagged  by  persons  intending  to  board  them. 
Timberlake  is  not  an  agency  station — ^that  is,  the  com- 
pany keeps  no  agent  at  this  place  for  the  sale  of  tickets  to 
passengers  intending  to  travel  on  its  trains;  and  when 
such  passenger  gets  aboard  the  cars  thereat,  if  he  has 
no  thousand-mile  ticket,  he  pays  his  fare  to  the  conductor. 
On  the  2d  of  February,  1910,  plaintiff  bought  from 
the  defendant  company  a  thousand-mile  ticket,  for  which 
he  paid  $25.  This  ticket  is  called  by  some  of  the  witr 
nesses,  mileage,  and  has  a  printed  agreement  on  it,  and  in 
it,  certain  rules  and  regulations,  as  well  as  instructions  to 
the  company's  agents  and  conductors.  On  the  back  of  the 
ticket,  under  the  caption,  "Notice — Important,"  is  printed 
the  following:  "Mileage  tickets  will  not  be  honored  for 
passage  on  trains  nor  in  checking  baggage  (except  from 
non-agency  stations,  and  agency  stations  not  open  for  the 
sale  of  tickets),  but  must  be  presented  at  a  ticket  office, 
and  there  exchanged  for  continuous  passage  ticket,  which 
continuous  passage  ticket  will  be  honored  in  checking  bag- 
gage, and  for  passage  when  presented  in  connection  with 
this  mileage  ticket."  On  the  back  of  the  mileage  ticket, 
under  the  head,  "Instructions  to  Agents  and  Conductors," 
is  also  the  following  printed  matter :  "Coupons  from  this 
ticket  will  be  used  for  passage  only  when  presented  by  pas- 
sengers boarding  trains  at  a  non-agency  station,  or  agency 
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stations  not  open  for  the  sale  of  tickets.     When  so  pre- 
sented,  passenger  should  be  required  to  sign  name  on  back 
of  mileage  strip  to  be  detached  for  trip.     The  number  of 
coupons  required  for  trip  should  be  added   (on  back  of 
strip  to  be  detached),  to  the  lowest  numbered  mile  on  strip 
and  coupons  up  to,  but  not  including  the  total  number 
which  the  addition  gives  should  be  detached.     The  names 
or  numbers  of  stations,  between  which  passenger  travels, 
should  be  endorsed  on  back  of  strip  detached.''      Printed 
on  the  face  of  the  ticket,  under  the  heading  in  capital  let- 
ters, "EEGULATIONS,"  is  the  following:     "Coupons 
from  this  ticket  will  not  be  honored  on  trains  or  steamers, 
nor  in  checking  baggage  (except  from  non-agency  stations 
and  agency  stations  not  open  for  the  sale  of  tickets),  but 
must  be  presented  at  ticket  office  and  there  exchanged  for 
continous  passage  ticket,  which  continuous  passage  ticket 
will  be  honored  in  checking  baggage  and  for  passage  when 
presented  in  connection  with  this  mileage  ticket.      This 
ticket  is  subject  to  the  exceptions,  rules  and  regulations  of 
each  line  over  which  it  reads,  with  which  exceptions,  rules 
and  regulations,  purchaser  hereof  must  acquaint  himself." 
Under  the  heading  of  "Non-modification  of  Terms,"  on 
the  face  of  the  ticket,  is  the  following:     "No  agent  or 
employe  of  any  line  has  power  to  alter,  modify  or  waive 
any  condition  of  this  contract,  or  any  stipulation  printed 
hereon."      With  this  mileage  ticket  in  his  possession,  the 
plaintiff,  on  the  10th  of  March,  1910,  left  Nashville  and 
went  to  the  little  village  of  Timberlake,  on  defendant's  line 
of  road,  where  he  remained   transacting  some  business 
until  about  4.30  o'clock  in  the  afternoon.      When  defend- 
ant's train  was  seen  coming  from  Memphis  going  to  Pa- 
ducah,  Kentucky,  it  was  flagged  for  plaintiff,  who  desired 
to  get  on  it  and  return  to  Nashville  that  afternoon.      He 
bought  no  ticket  at  Timberlake,  and  did  not  exchange  a 
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mileage  coupon  from  Timberlake  to  Iffashville  for  a  ticket 
between  these  points,  because,  as  we  have  stated,  there  was 
no  ticket  agent  at  that  point.  He  had  this  mileage  book, 
however,  intending  to  ride  on  it  from  Timberlake  to  Nash- 
ville. When  the  train  stopped  at  Timberlake,  and  as  he 
was  getting  on  the  cars,  the  flagman  asked  him  his  destina- 
tion, when  he  replied,  he  was  going  to  Nashville.  The  flag- 
man then  directed  him  to  get  on  the  Nashville  car,  being 
one  in  the  rear,  and  this  he  did.  In  this  connection 
it  is  proper  to  say,  that  when  the  train  from  Memphis 
to  Paducah  reaches  Hollow  Rock  Junction,  it  there 
forms  a  junction  with  the  train  which  comes  from  Hick- 
man, Kentucky,  to  Nashville.  The  train  from  Memphis 
to  Paducah  hauls  a  Nashville  coach,  and  when  this  train 
leaves  the  Junction,  this  coach  is  detached  from  the  train 
for  Paducah,  left  on  the  sidetrack  at  that  point,  and  is 
then  taken  up  and  attached  to  the  rear  of  the  train  from 
Hickman  to  Nashville,  and  hauled  bv  it  from  Hollow 
Rock  Junction  to  Nashville.  After  plaintiff  went  in 
the  Nashville  car,  at  Timberlake,  as  directed  by  the  flag- 
man, he  took  his  seat,  and  shortly  thereafter  was  ap- 
proached by  the  conductor  for  his  ticket.  Plaintiff  had  no 
ticket,  but  had  the  mileage  book  we  have  mentioned,  and 
as  to  what  was  said  when  the  conductor  came  for  his  faro, 
we  will  allow  plaintiff  to  make  his  own  statement. 

.  .  .  From  all  of  this,  it  appears  that  the  plaintiff, 
after  he  got  on  at  Timberlake,  handed  the  conductor  of 
the  train  his  mileage  book,  and  the  conductor  detached 
mileage  to  Hollow  Rock  Junction  without  objections  on 
the  part  of  the  plaintiff.  This  train  reached  the  Junc- 
tion, was  sidetracked,  and  waited  some  time  for  the  train 
from  Hickman  to  Nashville,  during  which  time,  he  sat 
in  the  car  reading  a  book,  and  made  no  effort  to  get  a 
ticket  from  that  point  to  Nashville.     After  the  train  left 
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the  Junction,  and  when  about  halfway  to  Camden,  the 
conductor  of  that  train  called  on  plaintiff  for  his  ticket, 
when  he  presented  to  him  the  same  mileage  book,  and 
when  the  conductor  told  him  he  ought  to  have  gotten 
off  the  train  at  Hollow  Rock  Junction  and  bought  a  ticket 
from  there  to  Nashville.  In  reply  to  this  statement  plain- 
tiff said,  "Take  this  ticket  or  take  nothing.  You  have 
got  no  right  to  put  me  off,  or  require  me  to  pay  this."  So 
far  as  plaintiffs  testimony  is  concerned,  the  conductor  had 
not  said  one  word  about  putting  him  off,  but  after  he 
was  told  to  take  the  mileage  or  nothing,  he  went  away, 
and  the  train  ran  several  miles,  and  as  they  were  getting 
to  Camden,  the  conductor  came  to  him  and  requested  him 
to  get  off  at  that  point  and  get  a  ticket,  telling  him  he 
would  hold  the  train  for  him.  When  it  stopped  at  Cam- 
den, the  conductor  again  went  to  plaintiff  and  told  him 
to  get  off  and  get  the  ticket,  and  said  he  would  hold  the 
train  for  him,  but  he  did  not  do  this,  and  wanted  the 
conductor  to  get  off  and  buy  him  the  ticket ;  but  the  latter 
did  not  do  so,  and  went  out  and  again  came  back  to  the 
passenger,  when  the  plaintiff  again  refused  to  pay  the  fare 
or  get  off  the  train  at  Camden  and  buy  a  ticket.  Then 
it  was  the  plaintiff  said  to  him:  "I  won't  be  roughly 
handled;  you  will  have  to  put  me  off,"  and  so  far  as  his 
testimony  goes  to  show,  the  conductor  had  never  said  any- 
thing about  putting  plaintiff  off  until  after  they  reached 
Camden,  and  he  had  refused  to  get  off  and  buy  a  ticket 
to  Nashville.  Then  for  the  first  time,  according  to  the 
plaintiff's  own  version  of  this  affair,  the  conductor  told 
him  he  must  get  off.  Plaintiff  warned  him  that  he  would 
not  be  roughly  handled,  and  also  warned  him  that  he  would 
not  get  off  until  the  conductor  put  his  hands  upon  him. 
After  receiving  these  two  warnings,  the  conductor  placed 
his  hands  upon  the  old  man,  escorted  him  from  his  seat, 
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picked  up  his  baggage,  and  they  walked  out  of  the  train 
together^  There  was  no  rudeness  or  insulting,  rough,  harsh 
language  used,  and,  in  fact,  according  to  his  own  state- 
ment, it  was  an  occurrence  between  two  gentlemen,  one 
insisting  upon  one  proposition  and  the  other  upon  a  dif- 
ferent proposition.  There  is  not  a  line  of  evidence  given 
by  the  plaintiflF,  that  indicates  that  this  conductor  deserves, 
in  any  manner,  to  be  called  "a  pig-headed  conductor," 
as  he  is  characterized  in  counsel's  brief.  It  appears  that 
the  conversation  between  them  was  carried  on  in  an  un- 
dertone, so  much  so  that  a  gentleman  sitting  across  the 
aisle  was  unable  to  hear  all  that  was  said.  No  indignity 
of  any  character  or  kind  was  offered  the  old  man,  and  it 
is  evident  to  the  mind  of  the  writer  that  he  thought  he 
knew  his  rights,  and  was  determined  to  stand  upon  them, 
and  if  ejected,  bring  suit  against  the  company  for  it. 
The  first  conversation  detailed  by  him,  indicates  his  pur- 
pose to  bring  a  suit  if  he  was  ejected  by  the  conductor. 
That,  it  is  apparent,  was  the  thing  uppermost  in  his 
mind  when  first  approached  by  the  last  conductor  for 
his  fare.  His  statements  in  these  conversations  indicate 
that  he  was  not  sure  but  he  ought  to  have  gotten  a  ticket 
at  Hollow  Rock  Junction,  and  that  as  he  had  not  done  so, 
he  would  insist  upon  his  right  to  ride  upon  this  mileage 
ticket. 

Now,  the  question  for  our  determination  first  is,  did 
he  have  the  right  to  ride  from  Hollow  Rock  Junction  to 
Nashville  on  this  mileage  ticket;  or,  not  having  procured 
a  ticket  at  the  Junction,  had  the  conductor  the  right  to 
eject  him  from  the  train  at  Camden,  because  he  had  no 
such  ticket  and  refused  to  pay  his  fare.  The  contract 
between  them  does  not  expressly  provide  for  a  case  of  this 
kind,  but  we  think  by  implication  the  case  is  covered 
and  embraced  within  the  contract.     It  appears  that  after 
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these  tickets  are  sold,  the  holder  has  no  right  to  board  a 
train  at  an  agency  station  and  use  one  of  them  in  pay- 
ment of  his  fare  to  his  destination;  but  it  is  made  his 
duty  to  go  to  the  agent  and  exchange  mileage  for  a  ticket 
from  that  point  to  the  point  of  destination.    After  doing 
this,  he  may  then  have  his  baggage  checked.    When,  how- 
ever, the  holder  of  such  ticket  desires  to  take  passage  at 
a  non-agency  station,  the  contract  makes  a  different  pro- 
vision.    Under  it,  after  he  gets  on  the  train,  he  presents 
his  mileage  book  to  the  conductor,  who  detaches  from  it 
mileage  coupons  covering  the  entire  trip.    That  the  plain- 
tiff had  the  right  to  ride  from  Timberlake  to  Nashville 
on  this  mileage,  without  procuring  a  ticket  at  the  next 
agency  station  the  train  reaches,  we  think  there  is  no 
doubt.  The  conditions  on  the  face  of  the  ticket,  and  printed 
on  its  back,  does  not  require  the  holder  of  a  ticket,  who 
gets  on  a  train  at  a  non-agency  station,  to  get  off  of  it 
at  the  first  agency  station  reached  thereafter,  and  buy 
a  ticket  for  the  remainder  of  his  trip.    We  think  the  clear 
implication  from  the  conditions  or  provisions  printed  in 
and  upon  this  mileage,  entitle  the  holder  to  ride  from 
the  non-agency  station  to  the  point  of  his  destination, 
without  getting  off  at  the  first  station,  or  any  other  sta- 
tion, and  exchanging  mileage  for  a  ticket  to  the  end  of 
his  journey.     Under  the  head  of  "instructions  to  agents 
and  conductors,"  the  latter  is  directed  to  require  the  pas- 
senger to  sign  on  the  back  of  th^  mileage  strip  detached, 
his  name  for  the  entire  trip.    Again,  the  conductor  is  re- 
quired to  endorse  on  the  back  of  the  strip  or  mileage  de- 
tached, "the  name  or  names  of  stations  between  which 
the  passenger  travels,"  thus  clearly  indicating  that  no 
matter  how  many  stations  he  passes  before  reaching  the 
end  of  his  trip,  he  can  use  this  mileage  between  the  two 
points,  and  it  is  the  conductor's  duty  to  show  on  the  mile- 
age detached,  the  stations  by  which  it  has  been  used. 


I 
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It  is  insisted  by  learned  counsel  for  appellant  that  when 
the  train  reached  Hollow  Rock  Junction,  it  was  then  the 
duty  of  the  passenger  to  get  off  and  exchange  his  mileage 
for  a  ticket  from  that  point  to  Xashville;  while  appellee's 
learned  counsel  insists  that  no  such  duty  rested  upon  him. 
The  plaintiff  testified  that  he  was  not  advised  by  the  first 
conductor  that  he  must  make  such  exchange,  and  did  not 
know  that  he  was  required  to  do  so.     There  is  certainly 
nothing  on  the  ticket  itself  to  indicate  to  the  passenger 
that  he  should  make  the  exchange  at  Hollow  Rock  Junc- 
tion.    The  only  argument  in  favor  of  this  contention  is, 
that  the  first  conductor  pulled  the  mileage  to  Hollow  Rock 
Junction,  thus  indicating  to  the  passenger  that  he  should 
get  off  there  and  exchange  mileage  for  a  ticket.     We  do 
not  think  this  action  of  the  conductor  sufficient  to  give 
the  pasenger  notice.     We  do  think,  however,  that  it  was 
the  duty  of  the  first  C(Jnduotor  to  have  pulled  plaintiff's 
mileage  from  Timberlake  to  Nashville,  and  then  to  have 
given  him  some  check  or  other  token  indicating  that  he 
had  boarded  the  train  at  Timberlake,  a  non-agency  station, 
and  was  entitled  to  ride  on  his  mileage  from  there  to 
Nashville.    If  plaintiff,  when  he  got  on  the  train  at  Tim- 
berlake, had  presented  a  ticket  from  that  point  to  Nash- 
ville, the  conductor  would  have  taken  up  the  ticket  and 
checked  him  through  to  Nashville,  and  that  is  what  he 
should  have  done  in  this  case.     This,  the  first  conductor 
failed  to  do,  and  in  fact  failed  to  give  the  plaintiff  any 
directions  or  instructions  as  to  what  he  should  do.     The 
predicament  plaintiff  found  himself  in,  when  the  second 
conductor  approached  him,  was  due  entirely  to  the  fault 
of  the  first  conductor. 

It  is  insisted  by  learned  counsel  for  appellant  that  the 
second  conductor  could  recognize  nothing  the  plaintiff  said 
about  getting  on  at  Timberlake,  unless  he  had  a  check  or 
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some  token  from  the  first  conductor  showing  that  he  had, 
in  fact,  gotten  on  at  a  non-agency  station.  We  do  not 
agree  with  learned  counsel  in  this  contention,  and  are  of 
the  opinion  that  under  the  case  of  O'Rourke  v.  Street  Rail- 
way Company,  19  Pickle,  130,  it  was  competent  for  the 
plaintiff  to  state  at  what  station  he  got  on,  and  that  it  was 
not  necessary  to  show  any  ticket,  or  check,  or  anything 
else  than  his  mere  statement  of  that  fact.  In  the  case 
cited,  the  transfer  ticket  exhibited  by  the  passenger  con- 
tradicted the  statement  of  the  passenger  himself;  but  the 
Supreme  Court  held  that  his  statement  was  sufficient  to 
entitle  him  to  ride  on  the  street  car,  and  his  ejectment 
thereafter  was  unlawful  and  unwarranted.  If  that  is  a 
correct  holding,  then  there  is  no  question  in  this  case, 
but  the  conductor  had  no  right  to  eject  the  plaintiff,  after 
he  had  fully  explained  to  him  that  he  boarded  the  train 
at  a  non-agency  station,  where  he  had  no  opportunity  to 
secure  a  ticket  for  his  journey.  But  it  is  insisted  that 
under  the  rule  laid  down  by  the  Supreme  Court  in  the 
case  of  Railroad  Company  v.  Flemming,  14  Lea,  128, 
that  no  matter  what  explanation  the  passenger  made,  or 
how  strongly  he  urged  the  truth  of  his  statement,  still  the 
conductor  had  the  right,  and  it  was  his  duty  to  eject  the 
passenger  if  he  failed  to  pay  fare  from  Hollow  Rock  Junc- 
tion to  Nashville.  The  facts  of  the  Flemming  case  are 
quite  different  from  those  developed  in  this  record.  In 
the  Flemming  case  the  old  negro  man  was  in  the  car  with- 
out anything  whatever  to  show  that  he  had  a  right  to  be 
there.  He  neither  had  money  nor  ticket,  so  far  as  he 
conld  show  to  the  conductor.  While  it  developed  later 
that  he  did  have  a  ticket  on  his  person,  he  was  unable  to 
exhibit  it  to  the  conductor  when  it  was  demanded,  nor 
could  the  conductor  find  it  on  his  person,  nor  in  the  car, 
after  such  search  as  he  was  able  to  make.    In  this  case, 
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however,  the  plaintiff  had  a  ticket,  for  which  he  had  paid, 
and  was  entitled  to  ride  on  it  from  Timberlake  to  Nash- 
ville, and  this  ticket  he  exhibited  to  the  conductor,  and 
explained  to  him  that  he  got  on  the  train  at  a  non-agency 
station.  This  explanation  was  sufficient  under  the  case 
of  O'Rourke  v.  Street  Railway  Company,  19  Pickle,  140. 

In  Railroad  v.  Christian,  2  Higgins,  231,  this  Court 
held  that  because  the  passenger  did  not  show,  and  ex- 
plain to  the  conductor  that  he  had  exchanged  his  mileage 
for  a  ticket  from  Bristol  to  Morristown,  when  it  was 
within  his  power  to  do  so,  the  ejection  of  the  passenger 
was  justified;  thus  recognizing  the  rule  that  the  passenger 
may  make  explanations  to  the  conductor  that  will  entitle 
him  to  the  privilege  of  a  passenger. 

Learned  counsel  for  appellant  insists  that  under  the 
authority  of  the  case  of  Perry  v.  A.  C.  L.  R.  R.  Co.,  70 
S.  E.,  1122,  and  opinion  delivered  by  the  Supreme  Court 
of  Georgia,  that  the  conductor's  action  in  ejecting  the 
plaintiff  at  Camden,  was  justified  and  authorized.  We 
have  not  had  access  to  this  case,  but  from  the  excerpts 
found  in  brief,  we  think  it  an  authority  for  the  insistence 
of  plaintiff's  counsel.  There  is  but  little  difference  be- 
tween the  facts  of  the  Georgia  case  and  the  one  at  bar. 
In  the  Georgia  case,  the  passenger  started  to  go  to  Bos- 
ton on  the  defendant's  railroad,  between  which  point  and 
the  place  where  he  got  on  the  train,  was  a  junction  point 
called  Thomasville.  He  told  the  conductor,  when  he  pre- 
sented his  mileage  book,  to  pull  it  to  Thomasville,  but  in 
this  case  plaintiff  gave  no  such  instructions,  but  the  con- 
ductor did  pull  it  to  Hollow  Rock  Junction.  This  case, 
however,  recognizes  the  right  of  the  passenger,  where  he 
gets  on  at  a  non-agency  station,  to  ride  on  his  mileage 
ticket  to  the  point  of  his  destination,  for  the  learned 
Court  says :    "If  a  passenger  gets  on  a  train  at  an  agency 
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Station,  with  one  of  these  books  and  without  a  ticket,  he 
may,  upon  paying  the  train  fare  to  some  non-agency  sta- 
tion on  the  route,  make  the  non-agency  station  an  initial 
point  of  passage,  and  may  from  that  point  offer  his  mile- 
age book  for  passage  to  his  destination  at  any  point  upon 
the  railroad  company's  line,  and  compel  them  to  accept 
it  in  lieu  of  a  ticket."  Again,  it  is  stated  in  one  of  the 
excerpts:  "Although  the  plaintifP  might  originally  have 
teijuired  the  conductor  to  accept  his  mileage  all  the  way 
from  Brinson  to  Boston,  yet,  since  instead  of  doing  thitj, 
he  asked  the  conductor  to  accept  his  mileage  for  transpor- 
tation only  to  Thomasville,"  thus  recognizing  the  right  of 
the  passenger,  who  gets  on  a  train  at  a  non-agency  station 
with  a  mileage  book,  to  ride  thereon  to  the  point  of  his 
destination.  Instead  of  this  authority  supporting  the  ap- 
pellant's contention,  it  supports  the  right  of  plaintiff,  as 
insisted  upon  by  his  learned  counsel. 

We  hold,  for  the  foregoing  reasons,  that  the  motion  for 
peremptory  instructions,  was  correctly  overruled,  and  that 
there  is  evidence  to  support  the  verdict  in  this  case.  We 
think  that  the  foregoing  also  disposes  of  the  errors  as- 
signed, because  of  the  failure  of  the  trial  Judge  to  charge 
the  request  set  out  in  the  brief,  and  for  these  reasons  will 
not  take  up  in  detail  all  these  various  requests,  there  being 
quite  a  number  of  them. 

It  is  insisted  that  the  Court  erred  in  certain  parts  of 
his  charge  to  the  jury,  wherein  he  instructed  the  jury  that 
they  might  look  to  the  immediate  facts  and  circumstances 
attending  the  ejection,  "whether  excessive  force  was  used 
or  not,"  it  being  insisted  that  there  was  no  force  used  by 
the  conductor.  Again,  in  the  close  of  another  paragraph, 
in  which  the  trial  Judge  told  the  jury  "he  would  not  be 
entitled  to  recover  further  or  additional  damages  caused 
by  the  conductor  putting  his  hands  upon  him,  unless  such 
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action  was  attended  by  harsh,  or  other  aggravatiiig  circum- 
stances." It  is  true  that  there  was  no  proof  that  any 
force  was  used,  or  that  any  harsh,  or  aggravating  circxira- 
stances  attended  this  ejection,  but  we  believe  that  these 
statements,  in  view  of  all  the  proof  in  this  caae,  had  no 
weight  with  the  jury,  and  for  these  reasons  think  the  error, 
if  any,  was  harmless,  and  did  not  tend  to  increase  th(^ 
verdict  of  the  jury. 

For  the  reas<»is  stated,  the  judgment  of  the  lower  Court 
is  affirmed  with  ooste. 
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Vanderberg  v,  Molder. 


TbNNIB  M.  VAI^DEBBEBa^  ET  AL.,  V,  MaTTIE  M.  MoLDEK^ 

EX  AL. 

1.  Bnx.  FOB  Sals  of  Laio)  fob  Divisioir.    Practice.    Adjudication 

hy  Chancellor. 

The  Chancellor  may  himself  determine  -  whether  a  parcel  of 
land  1b  Boflceptlble  of  partition  in  kind,  in  advance  of  the 
report  of  comaiiflBionerB  as  proTlded  by  statute. 

2.  Pabtjtion  of  Land.    Partial  division,    Sale  of  portions. 

The  court  in  which  Is  pending  a  proceeding  for  the  sale  of  land 
for  diylslon  may,  if  practicable  and  in  accordance  with  the 
wisiieB  of  one  or  more  shareholders,  order  an  allotment  of  a 
share  or  shares  In  kind  and  soTeralty  and  direct  sale  of  the 
remainder,  if  this  remainder  is  not  susceptible  of  par- 
tition in  kind. 

8.  Same.    Burden  of  proof. 

The  burden  is  upon  those  petitioning  for  a  sale  of  lands  for 
diyision  to  show  the  necessity  of  a  sale  or  the  impracticabil- 
ity of  a  partition  in  kind. 


Fbom  Shelby  Cottnty. 


Appealed  irom  the  Chancery  Court  of  Shelby  County. 
Part  1.    F.  H.  Heiskell^  Chancellor. 

Wabbineb  &  Wabbineb  for  Complainants. 

Kandolph  &  Randolph  for  Defendants. 

M».   Justice  Hiogikb   delivered  the   opinion  of  the 
Court. 

Mbs.  Vanbbbbeeo,  claiming  to  be  the  owner  of  a  one- 
sixth  undivded  interest  in  a  tract  of  land  of  69  13-100 
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acres  lying  in  Shelby  County,  filed  this  bill  for  sale  for 
division  and  alternately  for  a  partition  in  kind.  The  de- 
fendants were  the  owners  of  the  remaining  five-sixths  in- 
terest, excepting  the  husband  of  one  of  the  defendants  and 
the  fathers  and  guardians  of  two  sets  of  minor  defendants. 
At  the  hearing  the  Chancellor  declined  to  order  a  sale  for 
division,  but  instead  appointed  commissioners  to  view  the 
premises  and  make  allotments  in  a  way  hereinafter  to  be 
pointed  out  Upon  the  coming  in  of  their  report  it  was 
confirmed.  To  this  decree  complainants  and  the  guardians 
of  the  minor  defendants  other  than  the  child  of  Mrs. 
Molder  excepted,  appealed  to  this  Court,  and  have  assigned 
numerous  errors.  It  is  unnecessary  for  us  to  incumber  this 
opinion  with  the  various  steps  in  the  cause  and  the  various 
allegations  of  the  pleadings.  What  we  shall  say  will  be 
sufficient  to  guide  the  lower  Court  in  proceeding  with  the 
cause  upon  remand. 

1.  We  shall  first  dispose  of  the  contention  .of  the  appel- 
lants that  the  Chancellor  was  in  error  in  deciding  that  Mrs. 
Molder  was  entitled  to  and  was  the  owner  of  the  Eastern 
portion  of  what  we  shall  designate  as  the  69-acre  tract. 
It  may  be  here  stated  that  it  is  undisputed  in  the  record 
that  the  tract  of  land  sought  to  be  sold  was  and  is  owned 
in  the  following  proportions:  Complainants  a  one-sixth; 
the  two  Siphers  children  a  one-sixth ;  the  three  Shaw  chil- 
dren a  one-sixth ;  Mrs.  Molder  a  one-sixth  in  fee,  and  a  life 
estate  in  a  one-third,  with  the  remainder  to  her  minor  child. 

The  Chancellor  held  that  the  Eastern  portion  of  the  69- 
acre  tract  had  been  sold  to  Mary  A.  Marsh,  the  devisor  of 
Mirs.  Molder,  and  that  this  was  not  to  be  included  in  the 
land  to  be  divded,  leaving  for  division  about  43  or  45  acres 
of  land.  It  is  urged  by  appellants  that  the  Chancellor 
should  have  adjudged  that  the  whole  tract  of  69  acres  was 
subject  to  partition  or  sale  for  division,  and  that  Mrs. 
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Molder  had  never  acquired  title  to  this  Eastern  portion, 
which  she  claims  to  he  25  acres  and  a  fraction  over. 

We  shall  not  undertake  at  this  stage  to  adjudge  the 
number  of  acres  in  this  portion.  Recurring  to  the  question 
under  consideration,  we  state  that  we  have  reached  the  con- 
clusion that  the  Chancellor  was  correct  in  holding  that 
there  had  been  a  sale  of  the  Eastern  portion  of  this  69-acre 
tract,  and  that  Mrs.  Molder  and  child  were  entitled  thereto. 
Without  elaboration  we  state  that  we  base  our  holding  upon 
the  record  evidence  that  a  sale  was  had  immediately  after 
the  allotment  of  dower  to  Fannie  Marsh,  the  widow  of  the 
Marsh  throu^  whom  they  all  claim,  and  upon  the  further 
ground  that  the  parties  through  whom  Mrs.  Molder  claims 
had  possession  for  more  than  seven  years,  and  in  fact  for 
about  twenty  years. 

2.  The  matter  next  in  importance  to  be  passed  upon  is 
as  to  whether  there  can  be  a  partial  partition  of  a  tract  of 
land.  The  Chancellor  in  appointing  commissioners  in- 
structed them  if  practicable  to  allot  to  the  respective  owners 
their  shares  in  kind  and  severally,  and  that  if  they  could 
not  do  this,  then  they  should  allot  to  Mrs.  Miolder  and  child 
one-half  of  the  tract  in  kind,  and  then  determine  whether 
the  remainder  was  susceptible  of  partition  in  kind  among 
the  other  owners,  and  if  not,  to  report  as  to  the  advisability 
of  a  sale  for  division.  The  commissioners  apportioned  to 
Mrs.  Molder  and  child  (the  guardian  ad  litem  of  the  child 
asking  that  its  share  be  allotted  and  held  in  common  with 
that  of  the  mother)  what  they  deemed  to  be  one-half  of  the 
tract  taking  into  consideration  the  value  of  certain  improve- 
ments upon  the  Western  half.  They  reported  that  after 
thus  allotting  the  one-half  to  Mrs.  Molder  and  child,  the 
remainder  of  the  tract  was  not  susceptible  of  partition,  and 
recommended  a  sale  for  division. 
8 
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It  is  said  in  criticism  of  the  whole  proceeding  that  the 
Chancellor  in  the  first  place  usurped  the  functions  of  the 
commissioners  when  he  adjudged  that  they  must  preserve 
to  Mrs.  Molder  and  child  their  one-half  in  common.  It  is 
said  that  the  commissioners  should  have  been  permitted  to 
view  the  premises  and  make  up  their  minds  as  to  whether 
the  land  was  susceptible  of  partition  and  make  report  ac- 
cordingly, and  that  the  Chancellor  could  not  in  advance 
adjudge  that  there  could  be  a  partition  of  some  kind.  We 
are  of  opinion  that  this  criticism  is  not  well  founded.  The 
question  as  to  whether  there  should  be  a  partition  in  kind 
or  a  sale  for  partition  is  a  judicial  one,  to  be  determined  in 
any  mode  consistent  with  judicial  procedure.  30  Cyc,  271. 
If  it  was  apparent  to  the  chancellor  from  the  proof  that  a 
sale  was  unnecessary,  and  that  some  sort  of  divison  in  kind 
could  be  made,  it  was  proper,  or  at  least  not  error,  for  him 
so  to  adjudge  in  advance  of  the  appointment  of  commis- 
sioners. 

The  real  and  serious  point  of  criticism  is  that  the  Chan- 
cellor should  not  have  adjudged  that  there  could  be  an 
allotment  of  a  portion  of  the  land  in  kind  to  two  share- 
holders and  a  sale  of  the  remainder.  It  is  said  that  no 
such  procedure  is  known  to  the  law.  It  is  urged  that 
no  one  shareholder  can  insist  upon  having  his  portion 
allotted  to  him  and  force  the  others  to  a  sale.  After  care- 
fully considering  this  question^  we  have  reached  the  con- 
clusion that  this  mode  of  procedure  is  allowable  in  this 
State.  We  think  it  authorized,  or  at  least  not  in  contra- 
vention of  the  provisions  of  the  Code  on  the  subject  of 
partition.  It  was  held  at  an  early  date  that  such  pro- 
cedure was  not  authorized:  Robertson  v.  Robertson,  2 
Swan,  189;  but  soon  after  the  rendition  of  this  opinion 
the  Code  of  1858  was  drafted,  one  of  the  sections  of 
which,  6048,  is  to  the  effect  that  if  the  commissioners 
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report  that  a  part  of  the  premises  cannot  be  allotted  in 
kind  and  severally,  the  Court  may  order  a  sale  of  that 
portion.  The  question  has  not  to  our  knowledge  been 
raised  since  the  adoption  of  our  Code ;  but  we  imderstand 
that  the  practice  of  so  doing  has  been  prevalent  in  some 
portions  of  the  State  for  a  number  of  years.  We  see  no 
reason  why  this  procedure  cannot  be  approved  and  fol- 
lowed whenever  and  wherever  it  will  not  work  injustice. 
This  method  of  division  and  partition  has  been  followed 
in  a  number  of  States :  Haywood  v.  Judson,  4  Barbour, 
229 ;  Oorman  v.  Campbell,  135  S.  W.,  177 ;  30  Cyc,  240 
and  261 ;  Freeman  on  Co-tenancy,  2nd  Ed.,  543. 

Anglo-Saxon  people,  especially  the  women,  are  lovers 
of  land  and  home,  and  have  an  innate  aversion  to  a  sale 
of  lands.  It  is  nothing  but  right  that  their  wishes  in 
this  respect  should  be  observed  and  that  a  sale  be  the  last 
resort.  Sales  for  division  are  not  the  rule ;  they  are  the 
exception.  The  party  who  insists  upon  the  sale  for  divi- 
sion must  show  the  necessity  therefor :  Reeves  v.  Reeves, 
11  Heiskell,  647.  In  order  to  justify  a  decree  for  sale 
over  the  protest  of  a  single  shareholder,  it  must  be  clearly 
shown  that  a  sale  is  not  practical  or  is  more  advantageous 
to  all  the  parties  than  a  division  in  kind;  idem.  That 
has  not  been  done  in  the  instant  case  with  respect  to  the 
whole  tract.  But  however  this  may  be,  the  proof  is 
overwhelming  that  the  tract  can  be  divided  so  as  to  allot 
Mrs.  Molder  and  child  their  portions  without  detriment 
to  the  remainder,  and  the  decree  of  the  Chancellor  so  ad-  * 
judging  is  approved  by  us.  *  • 

It  is  said  by  learned  counsel  for  appellees  that  the 
proof  demonstrates  that  there  should  not  have  been  any  or- 
der of  sale  at  all,  and  that  the  portions  going  to  the  Siphers 
and  Shaw  children  should  have  been  allotted  to  them. 
As  a  matter  of  fact,  complainant  is  entitled  to  the  enjoy- 
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ment  of  her  portion  in  kind  if  possible  and  practicable. 
It  is  the  duty  of  the  Court  to  see  that  the  best  possible 
arrangement  is  made  for  the  minors.     We  shall  not  under- 
take at  this  stage  of  the  case  to  adjudge  that  a  sale  should 
not  have  been  ordered,  for  the  reason  that  a  re-survey  and 
another  partition  are  to  be  directed  by  us,  and  the  Chan- 
cellor shall  then  pass  upon  the  question  as  to  what  is  best 
for  the  minor  defendants.      It  may  be  that  upon  a  re- 
survey  to  be  ordered,  more  land  for  division  will  be 
shown.      This  may  demonstrate  that  the  tract  is  suscepti- 
ble to  partition  in  such  a  way  as  to  allot  to  each  of  the 
six   shareholders   a  one-sixth,   excepting,   of  course,   the 
one-half  to  be  allotted  to  Mrs.  Molder  and  child.     It  may 
be  well  in  this  connection  to  dispose  of  the  contention 
made  by  the  appellants  that  the  eastern  portion  claimed 
by  Mrs.  Molder  will  not  survey  out  25.36  acres  as  claimed 
by  her,  and  this  will  be  demonstrated  upon  a  re-survey  in 
accordance  with  the  original  plats.       The  argument  in 
support  of  this  contention  is  so  persuasive  as  to  induce 
us  to  ascertain  exactly  that  portion  cut  off.     It  may  de- 
velop that  some  seven  or  eight  acres  will  be  added  to  the 
45  acres  for  division;  this  may  have  the  effect  of  chang- 
ing entirely  the  allotments. 

3.  It  is  next  urged  that  the  Chancellor  committed  error 
in  substituting  another  survey  for  the  one  originally 
named  by  him.  We  do  not  know  why  this  substitution 
was  made,  but  we  are  bound  to  presume  in  the  absence  of 
a  showing  otherwise  that  there  was  some  justification 
for  it. 

4.  It  is  finally  insisted  that  the  Court  was  in  error 
in  declining  to  retax  the  costs,  particularly  the  costs  of 
the  surveyor,  and  also  an  item  of  $6.00  charged  up  by  the 
commissioners  for  automobile  hire.  While  the  surveyor's 
fee  appears  to  be  high,  there  is  nothing  in  the  record  to 
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show  that  it  is  excessive.  With  respect  to  the  automobile 
hire,  we  feel  constrained  to  overrule  the  objection.  Costs 
are  statutory,  it  is  true.  There  is  no  specific  provision 
for  this  item  in  our  statute.  But  the  expenses  of  com- 
missioners so  far  as  the  item  of  travel  is  concerned  are 
included  in  the  provisions  for  costs.  While  this  is  an 
unusual  allowance  from  the  viewpoint  of  former  times, 
we  are  of  opinion  that  the  statute  authorizing  the  award- 
ing of  expenses  to  commissioners  is  flexible  enough  to 
admit  of  the  using  by  the  commissioners  of  reasonably 
expeditious,  convenient,  up-to-date  modes  of  travel  such 
as  an  automobile  affords.  There  is  no  proof  that  the 
automobile  charge  is  excessive. 
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Robert  F.  Johnson^  et  al.,  v.  Nellie  Johnson^  et  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court 
(Jackson.     April  Term,  1914.) 

1.  Will,  Conbtbuction.    When  creates  a  determinable  fee, 

A  will  gave  to  testator's  son  certain  lands  set  out  and  de- 
scribed "during  his  natural  life,"  but  stipulated  that  should 
the  son  ''die  childless,  then  and  In  that  event,  the  lands 
above  described  shall  revert  to  and  become  the  property  of 
my  legal  heirs  then  living."  The  son  had  an  only  child 
which,  without  issue,  predeceased  him.  The  devisee  died 
leaving  a  widow.     Held: 

(1)  That  at  common  law  the  estate  passing  to   the  son  as 

devisee  would  have  been  an  estate  tall ;  but 

(2)  Under  the  provisions  of  Shannon's  Code,  section  3673,  this 

estate  was  converted  Into  an  estate  In  fee  In  the  son, 
but  under  the  terms  of  the  will  the  fee  terminated  on 
the  son's  dying  childless;  so  It  became  a  determinable 
fee. 

(3)  Had  the  son  died  leaving  children  or  Issue,  they  would 

have  taken,  not  under  the  will,  but  as  his  heirs ;  but, 

(4)  The  son  having  died  leaving  no  children  or  Issue,  the  fee 

In  him  terminated  and  became  vested  In  his  father's 
heirs  at  law. 

(5)  The  rule  that  If  there  Is  an  Immediate  gift  to  A,  and  a 

gift  over  In  case  of  his  death,  or  any  similar  expression 
implying  the  death  to  be  a  contingent  event,  the  gift 
over  will  take  only  In  the  event  of  A's  death  before  the 
testator,  can  have  no  application  here,  because  (a)  the 
gift  to  the  son  was,  according  to  the  express  language  of 
the  will.  In  the  first  Instance  limited  to  a  life  estate, 
and  not  absolute  and  without  limitation;  and  (b)  the 
death  of  the  son  Is  not  referred  to  In  the  will  as  an 
uncertain  event,  the  uncertainty  referred  to  being  as  to 
his  leaving  Issue  or  otherwise  at  his  death. 
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2.  Dower.    AUotcahle  out  of  lands  held  hy  deceased  husband  in 
fee  determinable  on  his  dying  without  issue. 

In  Tennessee  the  common  law  governing  dower  so  far  prevails 
that  the  wife  is  dowable  out  of  lands  of  which  her  husband 
was  seized  and  possessed  at  the  time  of  his  death,  his  title 
to  which  was  a  determinable  fee,  where  the  fee  terminated 
on  the  contingency  of  his  dying  without  Issue. 


From  Haywood  County. 

'Appealed    from    the    Chancery    Court    of    Haywood 
County.      O.  P.  McKinney^  Chancellor. 

Bond  &  Bond^  for  Complainant. 

A.  C.  EsTES,  for  Defendant,  Nellie  Johnson. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

Complainants,  some  of  the  heirs  at  law  of  one  Henry 
Johnson,  deceased,  filed  the  original  bill  in  this  cause  for 
the  purpose  of  bringing  to  sale  for  partition  certain  lands 
set  out  and  described.  One  of  the  defendants,  Mrs. 
Nellie  Johnson,  widow  of  one  Lewis  Henry  Johnson,  a 
son  of  Henry  Johnson,  deceased,  by  her  answer  seeks  to 
assert  dower  in  the  lands,  alleging  that  her  husband, 
under  the  will  of  his  father,  was  vested  at  the  time  of  his, 
the  son's,  death  with  such  an  interest  in  the  lands  as 
gives  her  dower.  This  right  is  disputed  by  complainants 
and  the  other  heirs  at  law  of  Henry  Johnson,  deceased, 
the  co-defendants  of  Nellie  Johnson;  and  the  sole  ques- 
tion for  decision  is  whether  or  not  she  is  entitled  to 
dower  in  the  lands  sought  to  be  sold  for  partition. 
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The  facts  giving  rise  to  the  contentions  of  the  oppos- 
ing parties,  and  necessary  to  be  stated  in  order  to  dispose 
of  this  question,  are  these:  Henry  Johnson  died  in  1874, 
leaving  a  will  bearing  date  the  same  year.  One  of  the 
clauses  of  that  will  is  as  follows: 

"To  my  son,  Lewis  Henry  Johnson,  I  give  and  be- 
queath, during  his  natural  life,  the  tract  of  land  I  pur- 
chased of  Asa  Mann,  in  1867,  and  on  which  he  lived  for- 
merly for  several  years,  containing  250  acres,  more  or 
less.  I  still  further  give  and  bequeath  to  him  during  his 
natural  life  that  portion  of  my  original  tract  of  land  lying 
due  west  of  and  adjoining  the  above  described  tract  of 
land  and  bought  of  Asa  Mann  to  be  laid  off  by  commis- 
sioners"; followed  by  a  description  of  the  two  tracts,  in 
which  it  is  stated  that  the  two  combined  contain  about 
four  hundred  acres;  and  following  that  description  the 
will  proceeds:  "But  should  my  son,  Lewis  H.  Johnson, 
die  childless,  then  and  in  that  event,  the  land  above  de- 
scribed shall  revert  to  and  become  the  property  of  my 
legal  heirs  then  living." 

Lewis  Henrv  Johnson  survived  his  father,  and  died  in 
April,  1913.  He  had  been  married  three  times,  and  to 
him  and  his  second  wife,  about  1896,  there  was  bom  a 
living  child,  but  which  died  in  a  few  hours.  The  second 
wife  died  about  1898,  and  thereafter  he  was  married  to 
defendant,  Mrs.  Nellie  Johnson,  who  survives  him.  No 
other  children  were  ever  bom  tx>  Lewis  Henry  Johnson, 
so  that  at  the  time  of  his  death  he  left  no  children,  child 
or  descendants. 

The  complainants,  and  the  defendants  other  than  Mrs. 
Nellie  Johnson,  are  the  descendants  and  heirs  at  law  of 
Hefnry  Johnson,  deceased,  and  the  husbands  of  those 
heirs  at  law  who  are  married  women ;  and  it  is  their  con- 
tention that  Lewis  Henry  Johnson  having  died  without 
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sruviving  children  or  descendants,  the  lands  passed  to 
them  under  the  provisions  of  the  will  of  Henry  John- 
son, deceased,  just  set  out,  free  from  any  interest  of 
defendant,  Nellie  Johnson,  therein.  On  the  other  hand, 
counsel  for  her  insist,  first,  that  the  lands  in  question 
became,  under  the  circumstances,  the  absolute  property 
of  Lewis  Henry  Johnson;  and,  second,  that  if  they  did 
not  become  his  absolutely,  he  became  vested  with  a  de- 
terminable  fee  therein;  and  that,  in  either  event,  his 
widow  is  entitled  to  dower  in  them.  In  support  of  the 
proposition  that  Lewis  Henry  .Johnson  became  vested 
with  an  unqualified  fee  in  the  lands,  counsel  rely  first 
on  the  case  of  Nott  v.  Fitzgibbon,  23  Pickle,  54;  and, 
second,  on  a  doctrine  announced  and  applied  in  Cater  v. 
Vwughn,  1  Pickle,  302;  Meacham  v.  Oraham,  14  Pickle, 
190;  Katzenberger  v.  Weaver,  2  Gates,  620;  and  Frank 
t\  Frank,  12  Gates,  569 ;  and  we  do  not  find  the  N*ott- 
Fitzgibbon  case  very  much  in  point,  so  much  so  that  we 
deem  it  proper  to  make  extended  reference  to  and  quota- 
tions from  it.  The  will  of  Eward  Fitzgibbon,  the  con- 
struction of  which  was  involved  in  that  case,  contained 
the  following  provisions: 

"I  hereby  will  my  home  place  of  seventy  (70)  acres, 
and  seventy  acres  on  the  west  and  adjoining,  and  seventy 
acres  still  west,  to  my  wife,  Honora  Fitzgibbon,  and  my 
son,  James  Fitzgibbon,  jointly  for  life. 

"In  case  my  son,  James  Fitzgibbon,  died  without  issue, 
or  my  wife  should  die,  I  hereby  will  and  bequeath  the 
homestead  and  the  next  seventy  acres  to  Mrs.  Margaret 
Nott  and  her  four  daughters  for  life,  and  with  remainder 
to  her  heirs." 

In  the  construction  of  these  clauses  of  that  will,  made 
after  the'  death  of  testator's  widow,  the  Ghancellor  held : 
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"(1)  That  it  was  the  intention  of  the  testator,  Edward 
Fitzgibbon,  to  give  his  son,  James  Fitzgibbon,  in  ease  he 
survived  his  mother,  Honora  Fitzgibbon,  a  life  estate  in 
the  210  acres  composed  of  the  three  seventy-acre  tracts. 

"(2)  That  the  testator  intended  that  if  James  Fitzgib- 
bon died  having  issue  surviving  him,  such  issue  should  take 
the  fee  in  said  210  acres. 

^'(3)  That  the  testator  also  intended  that  in  case  the 
said  James  Fitzgibbon  should  die  without  issue  surviving 
him,  that  Mrs.  Margaret  Nott  and  her  four  daughters 
should  take  a  life  estate  in  the  seventy  acres  known  as 
the  homestead,  and  the  next  seventy  acres  west  of  said 
homestead,  with  remainder  to  their  heirs  in  fee." 

With  reference  to  such  construction  of  the  will  by  the 
Chancellor,  and  also  with  reference  to  its  true  construe; 
tion,  it  was  said  by  our  Supreme  Court: 

"In  part  we  agree  and  in  part  disagree  with  this  con- 
struction. We  agree  with  the  Chancellor  in  holding  that 
the  testator  devised  to  his  wife,  Honora,  and  to  his  son, 
an  estate  for  their  joint  lives,  and  during  the  life  of  the 
survivor,  the  three  tracts  above  described,  but  we  do  not 
concur  with  him  in  his  conclusion,  ^that  the  testator  in- 
tended that  if  James  Fitzgibbon  died  leaving  issue  sur- 
viving him,  such  issue  would  take  the  fee  in  said  two 
hundred  and  ten  acres.' 

"This  conclusion  can  be  based  alone  on  the  ground 
that  an  estate  by  implication  is  created  in  the  issue  of 
James ;  for  it  is  apparent  that  there  are  no  express  words 
in  the  will  creating  an  estate  in  any  portion  of  the  tract 
in  such  issue.  In  the  case  of  Machell  v.  Weiding,  8  Sim., 
4,  Hhe  testator  gave  real  and  personal  estate  to  his  wife 
for  life,  and  after  her  death  to  her  son,  James,  for  life, 
but  if  his  son  should  die  without  issue,  not  having  any 
children,  then  his  estate  to  be  sold  and  the  money  divided 
among  his  other  children.' 


STATE  OF  TENNESSEE.  123 

Johnson  v.  Johnson. 

"In  construing  this  clause,  with  the  view  of  determin- 
ing the  character  of  the  estate  which  the  son  of  the  tes- 
tator took,  Sir  L.  Shadwill,  V.  O.,  observed,  *that  it 
was  perfectly  manifest  that  the  testator  did  not  intend  the 
estate  to  go  over  so  long  as  any  issue  of  the  first  taker 
were  in  existence ;  and  I  consider  it,'  he  said,  %  be  a  set- 
tled point  that,  whether  an  estate  be  given  in  fee  or  for 
life,  or  generally  without  any  particular  limit  as  to  dura- 
tion, if  it  be  followed  by  a  devise  over  in  case  of  the  devisee 
dying  without  issue,  the  devisee  will  take  an  estate  tail,' 
In  discussing  this  and  other  cases,  Mr.  Jarman,  in  his 
very  learned  and  exhaustive  work  on  Wills,  in  his  second 
volume,  star  page  139  (page  556),  says:  'It  is  to  be 
observed  that  where  the  person  on  whose  general  failure 
of  issue  a  devise  is  expressly  made  expectant,  is  the  heir 
at  law  of  the  testator,  he  becomes  by  the  application  of  the 
rule  under  consideration  tenant  in  tail  by  implication  in 
precisely  the  same  manner  as  if  there  had  been  a  prior 
devise  to  him  and  his  heirs  in  the  will.' 

"In  the  case  just  referred  to  and  in  the  rule  thus  an- 
nounced by  the  author,  if  they  are  controlling,  we  have 
the  key  to  the  construction  of  the  clause  now  being  con- 
sidered. For  in  this  we  have  the  testator  devising  to 
*his  heirs  at  law'  for  the  term  of  his  life  (he  having  sur- 
vived his  mother,  who  is  now  dead),  with  a  limitation 
over  if  'he  die  without  issue' — which,  under  section  3675 
of  the  Shannon's  Code,  means  issue  'living  at  the  time 
of  his  death  or  bom  to  him  within  ten  months  thereafter.' 
As  no  intention  otherwise  is  'expressly  and  plainly  de- 
clared in  the  will  creating  it,'  this  estate  tail,  under  sec- 
tion 3673  of  the  (Shannon's)  Code,  would  be  converted 
into  an  estate  in  fee  in  the  son,  James,  and  his  issue  would 
tAke,  not  imder  the  will,  but  as  his  heirs. 
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"This  estate  in  fee,  however,  would  be  determinable 
or  conditional  upon  his  dying  without  issue,  in  which 
event,  and  only  in  such  event,  will  the  limitation  over, 
in  favor  of  Mrs.  Nott  and  her  four  daughters  for  life, 
with  remainder  to  their  heirs  taie  effect. 

"But  we  have  a  line  of  cases  in  this  State  settling  this 
question  without  resorting  to  the  rule  laid  down  by  Mr. 
Jarman,  and  yet  which  bring  about  the  same  result.  In 
Petty  V.  Moore,  5  Sneed,  126,  the  testator  devised  and  be- 
queathed his  real  and  personal  estate  to  his  wife  for  life 
with  remainder  over  to  his  eleven  children.  By  a  codicil 
to  his  will,  among  other  provisions,  was  the  following: 
*I  do  will  and  declare,  if  any  of  my  eleven  children  shall 
die  without  an  heir  of  their  body,  that  all  of  the  prop- 
erty that  shall  ever  descend  to  them  from  me  shall  return 
and  be  equally  divided  among  the  remaindei^  of  my  heirs 
that  shall  be  living.'  One  of  these  children  died  after 
the  decease  of  the  testator,  but  before  the  life  estate  ended, 
leaving  children,  and  the  question  was.  Did  his  share 
of  the  testator's  estate  vest  in  his  children  under  the  clause 
of  the  codicil,  or  'did  it  pass  in  the  ordinary  course  of 
descent  to  his  representatives,  real  and  personal'  ? 

"The  insistence  for  the  children  was  that  they  took  un- 
der the  codicil  *by  implication  of  law,'  but  it  was  held 
otherwise.  This  Court  said:  *It  is  clear  that  bv  the 
previous  provisions  in  the  body  of  the  will  the  eleven 
children  of  the  testator  took,  severally,  a  permanent  in- 
terest in  the  remainder,  and  it  is  equally  clear  that  by 
the  codicil  each  one  of  the  children  named  therein  was 
vested  with  an  immediate,  absolute  interest,  subject  to 
the  possibility  of  its  being  divested  in  a  future  contingency 
— that  is,  upon  the  death  of  either  without  child.' 

"This  rule  was  afterwards,  in  Owen  v.  Hancock,  1 
Head,  662,  applied  to  the  taker  of  a  life  estate.     The 
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provision  in  the  will  then  construed  was  as  follows:  *I 
give  to  ray  "daughter,  Mary  Cooper,  a  negro  girl,  Celia, 
during  her  lifetime,  and  if  she  should  die  without  any 
heirs  of  her  body,  the  said  negro  girl  and  her  increase  to 
return  to  my  estate  and  be  equally  divided  among  the 
rest  of  my  children.'  The  Court  said:  'Here  is  a  dis- 
position of  slaves  to  his  daughter  for  life,  and  no  express 
disposition  over  except  in  one  event,  that  she  should  die 
without  *heirs  of  her  body,'  and  in  that  event  to  go  to 
his,  the  testator's,  other  children.  This  contingency  did 
not  happen,  for  she  died  in  1853,  leaving  three  children. 
It  cannot,  then,  return  to  his  estate,  and  the  question  is, 
where  does  it  go,  when  the  event  upon  which  it  was  to 
go  over  made  the  will,  however,  impossible  ? 

"  *Tn  the  will  of  Amistead  Moore  there  was  a  clause 
verv  similar  to  this,  which  we  construed  at  the  last  term 
(5  Sneed,  127),  as  we  now  do  this.  Perhaps  the  only 
difference  is,  that  when  the  estate  given  was  general,  de- 
pendent upon  the  contingency  of  dying  without  heirs  of 
the  body,  and  here  it  was  for  life  in  terms.  Can  this  make 
any  difference  in  the  construction?  We  think  not;  and 
so  are  the  authorities.  So  the  life  estate,  expressly  given, 
was  enlarged  into  a  fee,  upon  the  birth  of  a  child.'  The 
authority  of  these  cases  is  in  no  way  disturbed  by  Turner 
V,  Ivie,  5  Heis.,  222,  and  they  are  referred  to  approvingly 
in  the  later  case  of  Cowan,  McClung  <&  Co.  v.  Wells,  5 
Lea,  682,  and  the  rule  therein  announced  may  well  be 
regarded  as  one  of  property  in  this  State. 

"So  that,  the  record  disclosing  that  James,  the  son,  is 
married  and  has  had  issue  bom  to  him,  under  this  rule  the 
estate  for  life  devised  to  him  in  the  homestead  of  seventy 
acres  and  the  tract  of  seventy  acres  immediately  west 
thereof,  has  been  enlarged  into  a  fee,  determinable,  how- 
ever, upon  his  dying  Vithout  issue'  (Petty  v.  Moore,  supra. 
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and  Battle  v.  House,  4  Lea,  202,  and  Alston  v.  Davis,  2 
Head,  265),  in  which  event  the  limitation  over  will  take 
effect/' 

Here  we  have  the  express  holding  in  the  construction 
of  a  will  with  provisions  so  similar  to  those  the  construc- 
tion of  which  are  involved  in  the  instant  case  that  the 
holding  in  the  one  must  be  conclusive  of  the  other,  that 
holding  being  that  under  the  common  law  the  estate  pass- 
ing to  the  devisee  would  have  been  an  estate  tail,  but  that 
by  virtue  of  our  statutes  that  estate  became  a  fee  determin- 
able upon  the  devisee  dying  without  issue;  and  we  have 
the  further  significant  holding  that  if  the  devisee  there 
should  leave  issue,  such  issue  would  not  take  under  the 
will,  but  as  heirs  of  the  devisee.  Applying  the  holding 
in  that  case,  we  think  it  clear  that  Lewis  Henry  Johnson, 
under  the  will  of  his  father,  became  vested  with  a  de- 
terminable fee  to  the  lands  here  involved,  and  that  had  he 
died  leaving  children  or  issue  they  would  have  taken,  not 
under  the  will,  but  as  his  heirs;  but,  having  died  leav- 
ing no  children  or  issue,  the  fee  in  him  terminated  and 
became  vested  in  the  heirs  at  law  of  his  father,  Henry 
Johnson,  deceased. 

As  to  the  contention  that  by  virtue  of  the  holdings 
in  the  cases  of  Cater  v.  Vaughn,  Meacham  v.  Graham, 
Katzenberger  v.  Weaver  and  Frank  v.  Frank,  supra, 
Lewis  Henry  Johnson  became  vested  with  a  fee  in  the 
lands  devised  to  him  by  his  father,  one  answer  is  foimd 
in  the  holding  in  the  case  of  Nott  v.  Fitzgihbon,  supra, 
so  freely  quoted  from.  If  the  doctrine  of  those  cases  had 
been  applicable  there,  and  they  would  have  been  if  ap- 
plicable here,  our  Supreme  Court  could  not  have  held 
that  the  devisee  there  took  only  a  determinable  fee.  An- 
other answer  is,  that  in  all  the  cases  referred  to  where 
it  was  held  that  the  death  of  the  devisee  without  issue 
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meant  death  in  the  lifetime  of  the  testator,  and  in  the 
many  cases  relied  on  as  authorities  for  the  holding  in  the 
case  of  Meacham  v.  Graham,  the  gift,  as  the  Court  re- 
marks in  that  case,  was  "absolute  and  without  limitation," 
while  in  the  case  at  bar  the  gift  to  the  son  was,  accord- 
ing to  the  express  language  of  the  will,  in  the  first  in- 
stance limited  to  a  life  estate.  The  fact  that  the  fee  is 
given  in  the  first  instance  is  repeatedly  mentioned  as  being 
an  important  fact  in  the  Meacham-Graham  case;  and  a 
close  reading  of  all  of  the  cases  applying  the  rule  as  to 
dying  without  issue  having  reference  to  the  death  of  the 
devisee  in  the  lifetime  of  the  testator  shows  that  the  fact 
that  the  gifts  were  absolue  and  not  of  a  mere  life  estate 
were  material.  In  all  of  them  the  fact  that  the  gifts  were 
absolute  is  referred  to  as  of  controlling  importance.  Fur- 
ther, that  the  rule  followed  in  the  cases  referred  to,  as 
it  is  set  out  in  the  case  of  Frank  v.  Frank,  on  page  675  of 
12  Gates,  when  applied  to  the  facts  of  the  instant  case, 
is  not  controlling,  becomes  apparent  on  close  examination. 
The  rule  as  there  set  out  is,  '-'If  there  is  an  immediate 
gift  to  A.  and  a  gift  over  in  case  of  his  death,  or  any 
similar  expression  implying  the  death  to  be  a  contingent 
event,  the  gift  over  will  take  effect  only  in  event  of  A's 
death  before  the  testator.' 

It  will  be  seen  that  before  the  rule  can  apply  the  ex- 
pression used  must  be  such  as  to  imply  the  death  of  the 
edvisee  as  an  uncertain  contingency.  We  think  that  rule 
cannot  apply  in  the  case  at  bar  because  the  reference  in 
the  will  of  Henry  Johnson  to  the  death  of  testator's  son, 
Lewis  Henry  Johnson,  is  not,  in  our  opinion,  a  reference 
to  that  death  as  a  contingent  event.  The  expression  is, 
"should  my  son,  Lewis  H.  Johnson,  die  childless,  then 
and  in  that  event,  the  land  above  described  shall  revert 
to  and  become  the  property  of  my  legal  heirs  then  living." 
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The  contingency  or  uncertainty  here  referred  to  is  not 
of  the  son's  dying,  but  of  his  leaving  issue  at  the  time  of 
his  death.  This  further  appears  from  the  provision  that 
the  property  shall  revert  to  and  become  the  property  of 
testator's  legal  heirs  ^Hh^n  living" — ^that  is,  living  at  the 
time  of  the  death  of  his  son,  whenever  that  might  occur.  The 
Katzenberger-Weaver  case  also  shows  by  quotations  from 
Jarman  on  Wills  and  Theobold  on  Wills  that  it  is  only 
where  the  death  of  the  devisee  is  spoken  of  as  an  uncertain 
or  contingent  event  that  the  rule  as  to  death  in  the  lifetime 
of  the  testator  applies,  and  that  the  rule  is  applied  only 
" ex^ecessitaie  rei,  from  the  absence  of  any  other  period 
to  which  the  words  can  be  referred."  (12  Gates,  629- 
682).  We  think  there  is  no  room  for  its  application  to 
the  will  of  Henry  Johnson,  deceased,  and  that  his  son, 
Lewis  Henry  Johnson,  did  not  take  an  absolute  fee,  but 
only  a  determinable  fee. 

Now,  reverting  to  the  question  of  whether  the  de- 
terminable fee  vested  in  the  husband  of  Mrs.  Nellie  John- 
son was  such  estate  as  that  she  became  dowable  in  the 
lands,  we  do  not  find  that  that  precise  question  has  ever 
been  passed  on  by  our  Supreme  Court.  We  do  find,  how- 
ever, quite  a  wealth  of  legal  learning  on  the  question. 
The  question  is  discussed  at  length  and  learnedly  in  1 
Scribner  on  Dower  (2d  Ed.),  Chapter  14.  At  page  313 
of  that  volume  the  rule  quoted  approvingly  from  Coke  on 
Littleton  is  that  "in  every  case  where  a  woman  taketh  a 
husband  seized  of  such  an  estate  of  tenements,  etc.,  so 
that  by  possibility  it  may  happen  that  if  the  wife  have 
any  issue  by  her  husband,  and  that  the  same  issue  may 
by  possibility  inherit  the  same  tenements  of  such  estate 
as  the  husband  hath,  as  heir  to  her  husband  of  such  tene- 
ments, she  would  have  her  dower,  and  otherwise  not." 
And  throughout  this  chapter  such  is  shown  to  be  the  un- 
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doubted  rule  of  the  common  law.  This  rule,  it  appears 
from  Scribner  and  all  the  text  authorities,  giving  the 
widow  dower  in  an  estate  which  would  otherwise  ter- 
minate at  the  death  of  her  husband,  is  an  exception  to 
the  general  rule  that  an  estate  which  terminates  at  the 
death  of  the  husband  will  not  support  dower.  This  ex- 
ception and  the  basis  of  it  are  well  stated  in  the  follow- 
ing language  taken  from  1  Scribner  (2d  Ed.),  page  319: 

"There  seems  to  be  a  marked  distinction  between  a 
case  where,  by  the  terms  of  the  limitation,  the  husband 
takes  a  fee  simple  estate,  which,  if  he  had  issue  living 
at  his  death,  will  descend  to  such  issue,  and  which  is  lim- 
ited over  only  in  the  event  of  his  death  without  issue, 
and  other  cases  of  conditional  limitation.  Such  a  case 
is  closely  assimilated,  in  principle,  to  the  natural  determi- 
nation of  the  estate  for  the  want  of  heirs  generally,  and 
there  would  seem  to  be  no  good  reason  why  the  husband's 
estate  should  not  be  so  prolonged  as  to  give  the  right  of 
dower  in  the  one  case  as  well  as  in  the  other,  particularly 
as  it  is  allowed  to  estates  tail  under  similar  circumstances, 
and  also  to  conditional  fees  at  common  law." 

Another  significant  fact,  and  one  that  we  think  be- 
comes controlling  in  the  case  at  bar,  is  that,  as  shown  by 
chapter  14  of  Scribner,  just  quoted  from,  and  beginning 
on  page  297  of  the  first  volume  of  the  second  edition  of 
that  work  and  extending  to  page  320,  the  same  estate 
which  will  support  dower  will  also  support  curtesy.  In 
other  words,  the  same  character  of  estate  vested  in  the 
wife  which  will  give  the  husband  curtesy  will,  if  vested 
in  the  husband,  give  the  wife  dower.  This  fact  frequently 
appears  in  the  pages  of  Scribner  just  referred  to,  the 
author  constantly  using  cases  where  Courts  had  held  hus- 
bands entitled  to  curtesy  for  the  purpose  of  showing  what 
character  of  estates  will  support  dower. 
9 
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All  the  text  authorities  appear  to  be  to  the  same  effect 
as  Scribner,  both  as  to  the  fact  that  a  determinable  fee, 
such  as  that  created  by  the  will  of  Henry  Johnson,  de- 
ceased, in  his  son,  Lewis  Henry  Johnson,  is  sufficient  to 
give  the  devisee's  widow  dower,  and  that  the  estates  of 
dower  and  curtesy  depend  on  the  same  character  of  estate 
in  the  deceased  husband  or  wife.  In  1  Washburn  on  Real 
Property  (5th  Ed.),  page  204,  speaking  of  the  character 
of  estate  that  will  support  dower,  it  is  said : 

"The  inheritance,  moreover,  must  be  such  an  one  as 
the  issue  of  the  wife  might  by  possibility  take  by  descent. 
This  relates  to  the  question  whether  her  issue  could  in* 
herit,  if  she  had  any,  and  not  to  her  physical  capacity  to 
bear  children."  And  in  treating  of  estates  tail  in  the 
same  volume,  at  page  113,  it  is  said:  "Dower  and  cur- 
tesy are  also  incidents  of  this  as  of  estates  in  fee  simple." 

In  4  Kent's  Com.,  star  page  49,  is  found  the  following: 
"If  the  husband  be  seized  during  coverture  of  an  estate 
subject  to  dower,  the  title  will  not  be  defeated  by  the 
determination  of  the  estate  by  its  natural  limitation: 
for  dower  is  an  incident  annexed  to  the  limitation  itself, 
so  as  to  form  an  incidental  part  of  the  estate  limited.  It 
is  a  subsisting  interest  implied  in  the  limitation  of  the 
estate.  Thus,  if  the  tenant  in  fee  dies  without  heirs, 
by  which  means  the  lands  escheats;  or  if  the  tenant  in 
tail  dies  without  heirs,  whereby  the  inheritance  reverts 
to  the  donor;  or  if  the  grantee  of  a  rent  in  fee  dies  with- 
out heirs;  yet,  in  all  these  cases,  the  widow's  dower  is 
preserved." 

In  Blackstone  Com.,  Book  2,  star  page  131,  it  is  said: 
"We  will  next  to  inquire,  of  what  a  wife  may  be  endowed. 
And  she  is  now  by  law  entitled  to  be  endowed  of  all  lands 
and  tenements,  of  which  her  husband  was  seized  in  fee- 
simple  or  fee-tail,  at  any  time  during  the  coverture;  and 
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of  which  any  issue^  which  she  might  have  had,  might  by 
possibility  have  been  heir.  Therefore,  if  a  man  seized 
in  fee-simple,  hath  a  son  by  his  first  wife,  and  after  mar- 
ries a  second  wife,  she  shall  be  endowed  of  his  lands ;  for 
her  issue  might  by  possibility  have  been  heir,  on  the  death 
of  the  son  by  the  former  wife."  Much  more  should  this 
rule  apply  in  Tennessee,  where  all  the  children  inherit 
the  lands  from  the  father,  and  where  one  son  would  not 
have  to  die  in  order  that  another  son  might  inherit. 

See  also  14  Cyc,  880;  and  10  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.),  160. 

It  being  settled  that  the  same  character  of  estate  that 
will  support  curtesy  will  support  dower,  the  case  of  Crum- 
ley V.  Dedke,  8  Bax.,  361,  becomes  one  of  prime  impor- 
tance here.  It  was  held  in  that  case,  to  quote  from  the 
syllabus: 

"A  husband  may  be  tenant  by  the  curtesy  where  the 
estate  of  the  wife  was  a  conditional  or  determinable  fee, 
although  the  condition  has  happened  upon  which  the  lim- 
itation over  in  favor  of  other  parties  takes  effect." 

The  case  in  which  this  was  held  was  one  where  a 
devise  was  to  testator's  three  children  with  the  provision 
that  if  either  "should  die  without  lawful  issue  of  their 
body,  the  estate  shall  fall  to  the  other  two,"  and  a  de- 
terminable fee  thus  created  was  held  to  support  the  estate 
of  curtesy.  The  significance  of  this  holding  is  too  appar- 
ent to  require  further  comment,  provided  our  statutes  have 
not  so  changed  the  common  law  as  to  dower  that  the  rules 
of  the  common  law  do  not  apply.  The  extent  to  which 
our  st4itutes  have  changed  the  common  law  on  this  ques- 
tion will,  therefore,  be  next  considered. 

By  virtue  of  Acts  1784,  chapter  22,  the  widow  became 
dowable,  in  one-third  part,  of  all  the  lands  of  which  her 
husband  dies  seized  and  possessed,  rather  than  of  all  the 
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lands  that  he  might  have  been  so  seized  during  coverture, 
as  at  common  law ;  and,  by  later  enactments,  she  is  dow- 
able  in  lands  of  which  her  husband  was  equitable  owner 
at  the  time  of  his  death.  Shannon's  Code,  sections  4139 
and  4140.  We  think  it  clear  that  the  only  extent  to 
which  the  common  law  was  thus  changed,  in  so  far  as 
the  statutes  abridge  the  right  of  the  wife  to  dower,  is  to 
make  the  widow  dowable  out  of  such  lands  as  the  hus- 
band dies  seized  and  possessed  of,  rather  than  such  as  he 
might  have  owned  during  coverture.  In  other  words, 
where,  under  our  statutes,  the  husband  dies  seized  and 
possessed  of  lands  the  rules  of  the  common  law  must 
prevail  in  Tennessee.  This  is  practically  held  in  the  case 
of  Combs  V,  Young,  4  Year.,  218.  In  that  case  it  was 
said:  "By  the  common  law,  if  a  husband  acquired  an 
estate,  which  was  subject  to  descent  to  his  heir,  the  wife, 
at  the  same  time  the  husband  acquired  his  title,  had  vested 
in  her  a  right  of  dower."  And  later  in  the  same  opinion, 
in  speaking  of  the  effect  of  our  statutory  enactments,  it 
is  said:  "The  widow's  right  stands  on  the  same  foot  it 
did  previous  to  the  passage  of  the  Act  of  1784,  in  refer- 
ence to  the  lands  of  which  the  husband  died  seized." 

This  case  of  Combs  v.  Young  also  holds  that  our  statutes 
are  to  be  liberally  construed  in  favor  of  the  right  to  dower, 
and  the  same  is  expressly  held  in  the  case  of  Tarpley  v. 
Oannaway,  2  Cold.,  246. 

Counsel  for  the  heirs  at  law  of  Henry  Johnson,  de- 
ceased, cite  and  rely  on  14  Cyc,  905,  906 ;  1  Scribner  on 
Dower,  310 ;  Welhr  v.  Weller,  28  Barb.,  588,  and  other 
authorities  in  support  of  the  view  that  a  determinable  fee 
in  the  husband  will  not  support  dower  in  his  widow.  Tak- 
ing 14  Cyc,  905,  906,  alone,  it  would  appear  to  so  an- 
nounce, but  the  only  authority  cited  in  support  of  the 
proposition  is  1  Scribner  on  Dower,  289,  and  when  that 
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authority  is  looked  to  it  is  seen  that  the  distinction  is 
that  when  the  estate  of  the  husband  is  defeasible  by  any 
other  even  than  that  of  his  dying  without  issue,  the  widow- 
is  not  dowable,  but  when  the  estate  depends  on  his  dying 
with  or  without  issue  it  does  attach.  This  is  most  clearly 
brought  out  on  page  319  of  1  Scribner,  and  is  the  dis- 
tinction that  reconciles  and  makes  harmonious  the  other- 
wise apparently  conflicting  text  authorities.  As  to  the 
case  of  Weller  v.  Weller,  it  is  pointed  out  in  a  footnote 
in  1  Scribner,  318,  319,  that  in  later  holdings  the  Courts 
of  New  York  have  receded  from  the  holding  of  that  case. 

But  at  last,  our  statutes  having  changed  the  common 
law  only  to  the  extent  of  requiring  that  the  husband  be 
seized  at  the  time  of  his  death  in  order  that  his  widow 
have  dower,  and  it  being  established  that  the  same  char- 
acter of  estate  that  will  support  curtesy  will  support  dower, 
and  it  being  settled  in  this  State  thttt  the  character  of  de- 
feasible estate  here  involved  will  support  curtesy,  as  we 
have  seen,  and  giving  a  liberal  construction  of  our  statutes 
in  favor  of  dower,  we  think  it  clear  that  Mrs.  Nellie  John- 
son, the  widow  of  Lewis  Henry  Johnson,  became  entitled 
to  dower  in  the  ]ands  in  question;  and  the  decree  of  the 
Chancellor  so  holding  is  affirmed. 

The  appeal  in  this  case  was  permitted,  in  the  discre- 
tion of  the  Chancellor,  before  other  questions  wei'e  ad- 
judged. The  case  is,  therefore,  remanded  to  be  further 
proceeded  with.  The  costs  of  this  appeal  will  be  paid  by 
the  heirs  at  law  of  Henry  Johnson,  deceased,  who  are 
parties  complainant  and  defendant  in  this  suit,  it  appear- 
ing that  they  were  all  interested  in  common  against  the 
widow  of  Lewis  Henry  Johnson,  and  she  alone  having 
appealed. 
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Henry  M.  Oppenheimer  v.  L.  M.  Woolwine. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Jackson,     April  Term,  1913.) 

1.  LiYEBY  Stables.    Sales  stahles.    LiaMlity  of  owner  for  fraud 

and  deceit  of  person  in  staUe. 

A  party  who  goes  to  a  sales  stable  for  the  purpose  of  buying  a 
horse  from  the  owner  and  who  finds  a  bookkeeper  and  agent 
in  charge  may  hold  the  owner  liable  for  fraud  and  deceit  prac- 
ticed In  the  sale  of  a  horse  by  a  third  party  in  the  presence 
of  the  bookkeeper  and  where  the  sale  is  made  by  direction 
of  the  bookeeper,  and  where  the  purchaser  is  under  the  im- 
pression that  he  is  dealing  with  the  agent  of  the  stable 
owner,  although  the  horse  in  fact  belongs  to  another  man, 
who  conducts  the  negotiations  leading  up  to  the  sale,  and 
although  the  stable  is  frequented  by  parties  having  horses 
for  sale. 

2.  Agency  by  Estoppel.    Agency  created  hy  estoppel. 

And  in  such  case  the  question  is  not  whether  there  is  any 
agency,  but  whether  the  conduct  of  the  implicated  principal 
was  such  as  to  justify  the  opposite  party  in  belieTing  and  as- 
suming that  the  person  averred  to  be  an  agent  had  been 
clothed  with  the  powers  of  an  agent. 

3.  Same.    Mercantile  customer, 

A  customer  who  goes  to  a  mercantile  house  during  selling 
hours  has  the  right  to  assume  that  anyone  left  in  charge  Is 
clothed  with  the  powers  of  a  salesman. 


From  Shelby  County. 


Appeal   in   error   from   the  Circuit   Court   of   Shelby 
County,  Division  N.  4.    H.  M.  McLaughlin,  Judge. 
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Leo  Goodman  for  Plaintiff  in  Error. 

R.  I.  MooKE  for  Defendant  in  Error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

The  bill  of  exceptions  in  this  case  is  meager,  but  from 
it  we  gather  the  following:  Plaintiff  in  error  is  the  owner 
and  keeper  of  what  is  designated  as  a  sale,  feed  and  com- 
mission stable  in  the  city  of  Memphis.  It  is  looked  upon 
as  a  place  where  horses  are  boarded,  or  where  they  are 
sold  or  traded  by  customers,  or  where  they  are  sold  by  the 
proprietor  either  as  his  own  or  on  commission. 

During  business  hours  on  the  Iftth  of  December,  1910, 
defendant  in  error,  Woolwine,  went  to  this  place  for  the 
purpose  of  buying  a  horse.  Upon  entering  he  asked  for 
Mr.  Oppenheimer,  but  was  informed  by  an  agent,  called  a 
bookkeeper,  that  the  proprietor  was  not  in.  Mr.  Woolwine 
stated  the  purpose  of  his  visit.  He  was  told  by  this  servant 
that  if  he  would  wait  a  minute  one  of  the  salesmen  of  the 
stables,  "aur  saJesnian,"  would  be  called.  A  Mr.  Blanchard 
came  forward,  and  was  informed  by  the  bookkeeper  that 
Mr.  Woolwine  desired  to  purchase — of  them  or  of  the 
stable — a  horse.  Woolwine  and  Blanchard  began  an  inspec- 
tion and  examination  of  horses  that  were  in  the  stalls. 
Finding  one  that  apparently  suited  him,  a  trade  was 
effected,  the  sum  to  be  paid  being  $155.00.  They  returned 
to  the  office  of  the  building  and  reported  the  sale  to  the 
bookkeeper,  who  thereupon  wrote  out  upon  stationery  of 
the  stable  and  delivered  to  Woolwine  a  bill  of  sale.  The 
original  of  this  bill  of  sale  is  in  the  record,  and  is  most 
significant  in  wording  and  appearance.  It  has  in  large 
letters  at  its  head  the  name  of  plaintiff  in  error.  On  the 
next  two  lines  are  the  words,  "Wholesale  and  Retail  Dealer 
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in  High  Class  Horses."  Under  the  last  three  words,  but  in 
smaller  type  are  the  words,  "Sale,  Feed  and  Commission." 
In  writing  on  this  paper  is  a  receipt  for  e$155.00  for  a 
horse,  described  and  warranted.  It  is  signed  by  Blanchard 
— that  is,  Blanchard's  name  appears  as  the  party  who 
executed  it.  As  a  matter  of  fact,  the  bookkee|>er  signed 
the  name  of  Blanchard  thereto  without  knowledge  of  Wool- 
wine.     Blanchard  was  himself  a  customer  of  the  stable. 

Woolwine  at  the  time  he  made  this  trade  believed  he 
was  dealing  with  the  agents  of  Oppenheimer.  He  went  to 
the  stable  for  the  purpose  of  dealing  with  Opj^nheimer 
only,  as  the  latter  was  a  well-kno^vn  trader  and  stableman 
in  the  city  of  Mcmi)his.  We  must  infer  from  the  testi- 
mony that  this  was  the  chief  part  of  Oppenheimer's  busi- 
ness, and  that  he  held  himself  and  his  place  of  business  out 
as  a  resort  for  all  who  desired  to  purchase  or  sell  horses. 
In  other  words,,  he  was  in  a  sense  a  merchant,  his  stock  in 
trade  being  horses.  In  fact,  he  advertised  himself  through 
his  stationery  and  otherwise  as  such. 

The  testimony  of  Oppenheimer  was  to  the  effect  that  he 
knew  nothing  about  the  trade  whatever,  that  Blanchard  was 
not  his  agent,  but  was  a  dealer  upon  his  own  responsibility, 
and  that  the  bookkeeper  had  no  authority  to  negotiate  a 
sale  or  to  direct  or  constitute  any  other  person  his  agent 
for  the  purpose  of  making  sales. 

We  are  of  opinion  that  the  trial  Judge  was  warranted  in 
holding  that  the  employment  of  the  bookkeeper  was  not 
limited  to  the  extent  asserted  by  Oppenheimer.  It  is  fairly 
inferable  that  this  agent,  in  the  absence  of  Oppenheimer, 
had  authority  to  wait  upon  all  customers  who  called  in 
the  regular  course  of  business.  If  he  had  this  authority, 
there  was  no  exceeding  his  power  in  calling  another  person 
about  the  stable  to  exhibit  horses  to  the  customer  and  dis- 
cuss the  terms  of  sale. 
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The  horse  bought  by  Woolwine  turned  out  to  be  unsound 
and  practically  worthless.  Thereupon  this  suit  was  insti- 
tuted. It  was  tried  in  the  Circuit  Court  wifhout  the  inter- 
vention of  a  jury.  Woolwine  recovered  judgment.  Op- 
penheimer  has  appealed,  and  assigns  as  error  the  award- 
ing of  any  recovery  to  Woolwine. 

We  are  urged  to  lay  down  a  general  rule  for  the  govern- 
ance of  livery  stable  keepers.  This  we  shall  decline  to  do 
to  the  extent  requested ;  but  shall  proceed,  according  to  the 
spirit  of  the  common  law  and  pursuant  to  its  genius  for 
particular  instances,  to  arrive  at  the  justice  of  the  situation 
presented  to  us  by  the  record.  It  of  course  may  be  fairly 
inferred  that  like  situations  will  be  dealt  with  in  like 
manner,  as  is  usual  in  jurisdictions  where  the  doctrine  of 
judicial  precedent  obtains. 

From  time  immemorial  the  common  law  rule  has  been 
that  a  dealer  or  trader  having  a  fixed  place  for  the  carry- 
ing on  of  business  is  bound  by  the  acts  of  any  servant  or 
agent  who  may  be  left  in  charge.  For  instance,  a  clerk  or 
any  person  standing  behind  the  counter  of  a  store  or  in 
charge  of  merchandise  for  sale,  binds  the  proprietor  by  all 
acts  done  in  the  usual  way  in  furtherance  of  the  business : 
Eisner  v.  StatCy  30  Texas,  524.  Again,  where  the  pro- 
prietor of  a  business  establishment  leaves  a  person  in 
charge  of  an  office  or  department,  apparently  clothing  him 
with  authoritv  to  transact  the  business  of  the  firm,  he 
will  be  bound  by  the  acts  of  the  party,  although  he  goes 
beyond  the  scope  of  his  authority,  llaner  v.  Furuya,  39 
Washn.,  128.  The  proprietor  of  a  business  leaving  the 
establishment  open  and  in  charge  of  one  of  his  servants 
and  going  away  for  some  time,  is  estopped  to  repudiate 
the  act  of  the  agent  in  dealing  with  customers  who,  finding 
the  business  place  open,  and  having  no  knowledge  of  limita- 
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tion  of  authority,  deal  with  the  one  in  charge  as  the  repre- 
sentative of  the  owner.  Cowdry  v.  Vandenberg,  101  U.  S., 
572. 

In  passing  upon  the  ostensible  scope  of  the  authority  of 
an  agent,  it  is  well  to  distinguish  merchants  and  traders 
in  their  relations  to  the  public  from  others.  Business 
houses  fronting  streets  are  constant  invitations  to  people 
to  come  in.  It  may  be  said  that  a  commercial  establish- 
ment is  a  proclamation  that  all  who  come  within  business 
hours  will  be  greeted  by  someone  clothed  with  the  authority 
to  wait  upon  all  comers.  Proprietors  in  large  cities  es- 
pecially should  be  held  as  making  these  representations. 
If  the  owner  leaves  his  agent  in  charge  apparently  clothed 
with  authority  to  act,  or  if  the  customer,  acting  in  the 
ordinary  way  may  reasonably  presume  that  the  agent  has 
authority,  the  proprietor  is  estopped  to  deny  agency.  2 
Street,  448,  453,  481.  The  question  is.  What  has  the 
principal  apparently  directed  the  agent  to  do  ?  If  the  pro- 
prietor of  a  trading  post,  without  shutting  up  shop,  has  left 
one  in  charge,  customers  should  clearly  have  the  right  to 
presume  that  the  custodian  is  clothed  with  authority  to 
transact  the  usual  business.  Cowdry  v,  Vandenherg,  supra. 

Agency  by  estoppel  is  a  well  founded  and  beneficient 
doctrine,  and  it  should  be  invoked  to  prevent  injustice  and 
to  visit  the  consequences  of  a  wrong  or  a  mistake  upon  the 
])arty  equitably  responsible.  It  does  not  depend  upon 
actual  title  or  authority  of  the  agent ;  it  is  to  be  asserted  and 
founded  upon  such  act3  of  the  owner  as  will  preclude  him 
from  denying  agency.  McNeal  v.  Bank,  49  X.  Y.,  »325. 
The  question  is  w^iether  the  principal  has  actively,  actually 
or  negligently  allowed  any  person  to  assume  a  position  or 
an  authority  which  will  induce  others  acting  with  reason- 
able prudence  to  believe  that  the  actor  is  the  agent  of  the 
principal.     If  so,  there  is  ground  for  an  estoppel.     Idem. 
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As  was  stated  by  Baron  Pollock  in  Reynell  v.  Lewis,  16 
Meeson  &  W.,  527,  agency  in  some  instances  may  be  created 
by  act  of  the  party  other  than  the  principal  in  treating  him 
as  having  authority  to  act  for  the  principal.  The  question 
then  is,  whether  the  party  seeking  to  hold  the  principal 
liable  was  justified  in  assuming  that  the  person  who  acted 
as  agent  had  authority  to  bind  the  principal.  If  so,  the 
principal  is  estopped.  We  find  nothing  in  the  quotations 
from  31  Cyc,  1235,  copied  in  the  behalf  of  learned  coun- 
sel, at  variance  with  the  position  here  taken.  It  rather 
lends  support  In  conclusion  upon  this  point,  we  do  not 
think  it  a  far  stretch  of  juristic  principles  to  apply  the  old 
doctrine  of  liability  of  dealers  growing  out  of  sales  made 
by  servants  apparently  in  charge,  to  sales  of  horses  in 
livery  stables. 

We  are  of  opinion  that  the  judgment  of  the  lower  Court 
should  not  be  disturbed.  It  is  in  all  things  afiirmed  with 
costs. 

Much  stress  is  laid  upon  the  fact  that  defendant  con- 
ducted a  feed  and  commission  business,  and  that  his  sign- 
boards so  proclaimed.  This  is  not  material  or  controlling. 
That  part  of  his  business  which  was  brought  most  promi- 
nently before  the  public  was  that  of  selling  horses  of  his 
own.  Having  held  himself  out  as  such  a  dealer  and  having 
left  in  charge  of  his  business  an  employe  who  might  within 
the  apparent  scope  of  his  authority  mislead  customers  who 
desired  to  buy,  the  proprietor  should  not  be  permitted  in  the 
absence  of  very  clear  proof,  to  escape  the  consequences  of  a 
fraud  perpetrated  in  his  place  of  business  by  a  man  who  is 
as  it  were  sheltered  by  his  cloak,  although  this  man  in 
reality  be  a  trader  upon  his  own  responsibility. 
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Geobqe  H.  Glascock,  Agent,  v.  Jeff  B.  Maemon. 

Writ  of  certiorari  denied  by  Supreme  Court 
(Jackson.     April  Term,  1914.) 

Landlobd  aot)  Tenakt.    Holding  over.    Liability  for  rents. 

A  tenant  in  posseesion  under  a  written  lease  for  one  year  who 
holds  over  without  a  new  arrangement  is  presumed  to  elect 
to  retain  the  premises  for  the  succeeding  year  upon  the  same 
terms,  and  is  liable  for  the  whole  of  the  next  year's  rent 


Feom  Shelby  County. 

Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County,  Division  ISo.  4.    H.  W.  Laughlin,  Judge. 

McKellae  &  Kysee  for  Plaintiff  in  Error. 

H.  H.  HoNNELL  for  Defendant  in  Error. 

Me.  Justice  Mooee  delivered  the  opinion  of  the  Court. 

This  is  an  action  to  recover  rents  for  the  use  of  a  house 
and  lot  in  Memphis,  belonging  to  the  plaintiff,  Mrs.  Rhea. 
It  was  tried  before  Judge  Laughlin  without  a  jury,  who 
found  the  matters  in  controversy  in  favor  of  the  defendant, 
and  rendered  a  judgment  accordingly,  dismissing  the  plain- 
tiff's suit.  The  case  was  then  broiight  to  this  Court  by 
plaintiff's  appeal,  and  it  is  insisted  the  Court  erred  in  dis- 
missing plaintiff's  suit.  On  the  hearing  of  the  cause,  the 
defendant  requested  the  trial  Judge  to  make  a  written  find- 
ings of  the  facts  and  law  of  the  case,  and  this  he  did,  and 
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the  same  is  in  the  record.  Appellant  insists  that  upon  the 
facts  found^  the  trial  Judge  was  in  error  in  his  conclusions 
of  the  law  arising  upon  the  facts  so  found.  It  appears 
from  his  findings  that  Mrs.  Ehea  rented  to  the  defendant, 
banning  September  1,  1910,  and  ending  September  1, 
l&ll,  her  house  and  lot  on  Waldran  Avenue,  for  the  rental 
value  of  $480,  payable  monthly  at  the  rate  of  $40  per 
month.  On  July  26,  1911,  a  little  more  than  a  month 
before  this  rental  contract  expired,  plaintiflf's  agent,  Mr. 
Glascock,  wrote  defendant  to  know  if  he  wanted  to  renew 
the  contract  for  the  premises  for  another  year.  The  de- 
fendant replied  by  saying  he  would  take  the  house  and  lot 
for  another  year  if  certain  repairs  were  made  on  it,  naming 
them,  and  suggested  to  Mr.  Glascock,  if  he  wished  to  lease 
the  premises,  to  see  the  defendant's  wife,  Mrs.  Marmon. 
In  the  view  we  take  of  this  case,  it  is  not  necessary  to  go 
into  detail  about  the  negotiations  that  passed  between  plain- 
tiff's agent,  Mr.  Glascock,  and  the  defendant  about  renting 
the  place  for  another  year ;  it  is  sufficient  to  say  they  failed 
to  come  to  any  agreement  about  it,  but  the  defendant  re- 
mained in  possession  of  the  property  pending  these  negoti- 
ations. The  final  conversation  between  defendant  and  Mr. 
Glascock  was  had  in  Sol  Coleman's  cigar  store,  the  date  of 
which  is  not  stated  in  the  Circuit  Judge's  writen  findings 
of  the  facts.  This  conversation  must  have  occurred  about 
the  18th  of  September,  1911,  or  a  day  or  two  before  this 
date.  Nothing  further  was  said  about  renting  the  place 
for  another  year,  until  on  the  18th  of  September,  when  the 
defendant  mailed  to  Mr.  Glascock  a  check  for  $40,  with  an 
indorsement  on  it  as  follows:  "Rent  for  September,  1911." 
When  Mr.  Glascock  received  this  check,  he  wrote  the  de- 
fendant-stating  he  would  hold  it  until  he  had  signed  the 
lease.  Defendant  did  not  reply  to  this  letter,  when,  on  the 
28th  of  September,  1911,  M!r.  Glascock  wrote  and  mailed 
to  defendant  the  following  letter : 
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"September  28,  1911. 
"Mb.  Jeff  B.  Mabmon^ 

"244  S.  Waldran  St.,  City. 

"DjEAB  SiE — ^Referring  to  our  letter  to  you  under  date 
of  September  19th,  to  which  you  have  made  no  reply:  We 
infer  you  do  not  care  to  sign  a  new  lease  as  agreed  upon 
between  yourself  and  the  writer.  Since  you  have  held  over, 
and  tendered  your  check  for  the  September  rent,  which 
we  have  accepted,  you  understand,  of  course,  that  you  are 
holding  over  imder  the  terms  and  conditions  of  the  old 
lease,  and  we,  therefore,  consider  the  matter  closed  with 
you  for  another  year  ending  August  31,  1912,  upon  the 
same  terms  and  conditions  as  recited  in  the  lease  between 
you  and  Mrs.  I.  G.  Rhea,  dated  August  24,  1910,  and 
covering  premises  known  as  Nk).  244  South  Waldran  Street, 
and  expiring  August  31,  1911. 

"  Yours  truly, 
"George  H.  Glascock^ 
"Agent  for  Mrs.  I.  G.  Rhea." 

The  defendant  did  not  answer  the  above  letter,  but  con- 
tinued in  possession  of  the  property  until  about  the  21st  of 
December  following,  when  he  wrote  Mr.  Glascock  inform- 
ing him  that  he  had  vacated  the  house,  sending  him  one  of 
the  keys  and  stating  that  he  had  left  another  key  with  a 
lady  next  door.  After  receiving  this  letter  from  the  de- 
fendant, Mr.  Glascock  wrote  him,  on  December  28,  1911, 
acknowledging  receipt  of  his  letter,  and  among  other  things 
said: 

"We  wish  to  advise  that  in  vacating  the  premises  you 
have  done  so  at  your  own  election  and  without  the- previous 
knowledge  and  consent  of  the  owner  or  ourselves  as  agents. 
We  shall,  of  course,  hold  you  liable  and  responsible  for  the 
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rent  of  the  premises  until  August  31,  1912.  If  the  rent  of 
the  premises  is  not  paid  into  our  offices  on  or  before  the  5th 
day  of  each  month,  beginning  January  5,  1912,  we  will  on 
that  date,  and  on  the  5th  of  each  month  thereafter,  place 
the  account  against  you  for  that  month's  rent  in  the  hands 
of  our  attorneys  for  collection.  Should  opportunity  pre 
sent,  and  you  decide  you  wish  to  do  so,  we  will  sub-rent  the 
premises  for  your  account,  but  we  do  not  understand  that 
you  are  in  any  way  released  from  the  rent  of  the  premises 
on  account  of  your  having  vacated  same,  and  we  take  this 
means  of  notifying  you  to  that  effect. 

"Geoege  H.  Glascock, 
''Agent  for  Mrs.  I.  G.  Khea." 

The  plaintiff,  nor  her  agent,  Mr.  Glascock,  was  able  to 
find  a  tenant  for  the  premises  until  after  the  31st  of  August, 
1912,  and  therefore  bring  this  suit  against  the  defendant 
to  recover  rents  for  the  months  of  January,  February, 
March,  April,  May,  June,  July,  and  August,  upon  the 
ground  that  the  defendant  havijig  been  notified  on  the  28th 
of  September,  1911,  that  if  he  remained  in  possession  of 
the  property  plaintiff  would  hold  him  for  the  rents  under 
the  old  contract,  until  the  31st  of  August,  1912.  The  de- 
fendant paid  the  rents  for  the  months  of  October,  Novem- 
ber, and  December,  and  in  each  one  of  the  checks  given  for 
these  months  rents,  indorsed  thereon  that  it  was  for  rent 
for  the  premises  on  Waldran  Avenue,  for  the  particular 
month  for  which  the  payment  was  made.  The  amount  of 
each  check  so  given  by  defendant  for  these  rents  was  $40, 
that  being  the  amount  that  defendant  paid  plaintiff  for 
each  month's  occupation  of  the  premises  during  the  year 
preceding,  and  the  amount  fixed  in  the  contract  dated 
August  24,  1910,  referred  to  in  the  letter  of  September  28, 
1911. 
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The  plaintiff's  learned  counsel  insists  that  when  the 
letter  of  the  28th  of  September  was  sent  to  the  defendant, 
stating  that  the  defendant  would  be  held  liable  under  the 
old  contract,  that  after  he  failed  to  make  any  reply  to  this 
letter,  but  continued  in  possession  of  the  property  and  paid 
the  rents  according  to  the  terms  of  the  first  written  con- 
tract, he  thereby  impliedly  agreed  to  the  terms  of  that 
letter  and  became  bound  for  the  rents  of  the  property  until 
the  31st  of  August,  1912.  It  is  proper  in  this  connection 
to  say  that  the  defendant  seems  to  have  decided  to  hold  the 
property  for  another  year  if  certain  improvements  could  be 
made  on  it,  and  some  n^otiations  were  had  about  these 
improvements  and  the  rents  to  be  charged.  They  sub- 
stantially reached  an  understanding,  but  before  an  agree- 
ment was  signed  by  defendant,  he  went  to  New  York,  and 
from  that  point  wrote  to  Mr.  Glascock  that  he  would  see 
him  on  his  return,  but  failed  to  do  so.  They  did  not  have 
any  further  conversation  about  the  matter  until  they  met 
in  the  cigar  store,  when  some  hot  words  passed  between 
them.  This,  as  stated,  was  about  the  18th  of  September, 
and  during  all  this  time  the  defendant  kept  the  possesion 
of  the  property;  and  on  the  18th  of  September  paid  the 
$40  rent  for  the  premises  for  that  month.  At  no  time 
during  the  negotiations,  or  conversations  between  Mr.  Glas- 
cock and  defendant,  did  the  defendant  indicate  any  willing- 
ness or  intention  of  vacating  the  premises.  He  paid  the 
September  rents,  inclosing  a  check  for  it  in  an  envelope, 
without  writing  a  line,  saying  whether  he  intended  to 
vacate  the  property  or  remain  in  possession  of  it  for  an- 
other year.  When  Mr.  Glascock  wrote  him  on  the  28th  of 
September,  the  letter  which  we  have  copied,  the  defendant 
made  no  reply  or  giving  no  intimation  that  he  intended  to 
vacate  the  property  and  restore  the  possession  to  plaintiff, 
and  not  informing  Mr.  Glascock  whether  he  intended  to 
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keep  it  for  another  year  or  not.  The  defendant  paid  the 
rents  for  October,  November  and  December,  and  when 
making  these  payments,  gave  no  indication,  by  letter  or 
otherwise,  that  he  intended  to  vacate  the  property,  and 
plaintiff  insists  that  after  he  received  the  letter  of  Septem- 
ber 28th,  he  elected  to  keep  it  for  another  year  under  the 
terms  of  the  former  written  contract,  and  to  become  bound 
for  a  year's  rental  at  $40  per  month.  Plaintiff  further 
insists  that  his  payment  of  rents  for  three  months  there- 
after was  an  admission  .of  his  liability  for  the  rents  at  the 
same  rate  until  the  31st  of  August,  1912,  as  well  as  an 
admission  that  the  former  yearly  contract  had  been  re- 
newed and  continued  in  force  until  the  latter  date. 

Plaintiff's  learned  counsel  first  insists  that,  inasmuch 
as  there  was  a  contract  for  the  rent  of  the  premises  for 
one  year,  and  inasmuch  as  the  defendant  held  over  about 
four  months  after  the  expiration  of  that  year,  the  land- 
lord, the  plaintiff  in  this  case,  had  a  right  to  elect,  and 
that  she  did  elect  to  treat  him  as  a  tenant  for  another 
year,  holding  under  and  according  to  the  terms  of  the 
original  yearly  contract,  and  he  cites  the  case  of  Shepherd 
and  Mitchell  v.  Cummings,  1  Cold.,  354,  as  authority 
for  this  insistence.  In  that  case,  Mr.  Justice  Wright  said : 
'Where  a  tenant  holds  over  after  the  expiration  of  his 
term,  without  having  entered  into  any  new  contract,  he 
holds  upon  the  former  terms.  ...  If  they  suffered 
the  second  year  to  commence  without  putting  an  end  to 
the  relation,  Cummings  was  entitled  to  the  whole  year's 
rents,  and  the  plaintiffs  in  error,  as  his  tenants,  could 
not  determine  the  estate  in  the  middle  of  the  year.  If 
this  could  be  done,  the  landlord  might  lose  his  rent  alto- 
gether, at  least,  for  a  good  part  of  the  year.  Having  en- 
tered upon  the  premises  for  the  second  year,  Cummings 
had  a  right  to  expect  that  they  would  continue  to  hold, 
10 
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and  pay  rent  for  the  entire  year,  and  they  cannot  be  al- 
lowed, capriciously,  to  disappoint  his  expectations."  It 
will  be  observed  that  Mr.  Justice  Wright  says:  "If  they 
(meaning  the  tenant)  suffered  the  second  year  to  com- 
mence without  putting  an  end  to  the  relation  (meaning 
the  relation  of  landlord  and  tenant ),  Cummings  was  en- 
titled to  the  whole  year's  rents."  This  language  indicates 
that  in  order  to  defeat  the  landlord's  rights  to  rents 
for  the  whole  vear,  the  relation  of  landlord  and  tenant 
must  be  ended  before  the  second  rear  commences,  and  if 
it  had  not,  the  landlord  was  then  entitled  to  another 
year's  rent.  Again,  the  learned  Justice  says,  having  en- 
tered upon  the  premises  for  the  second  year,  just  as  de- 
fondant  did  in  this  case,  Cummings  had  a  right  to  ex- 
pect that  they  would  continue  to  hold  and  pay  rent  for 
the  entire  year.  The  defendant  having  entered  upon 
another  year,  or  continued  in  possession  of  the  premises 
after  the  expiration  of  his  yearly  contract,  the  plaintiff 
had  a  right  to  expect  that  he  would  continue  to  hold  and 
pay  rents  for  the  entire  year. 

It  is  said,  however,  that  plaintiff  had  no  right  to  ex- 
pect defendant  to  pay  rents  for  the  entire  year,  for  the 
reason  that  he  had  refused  to  rent  the  premises  unless 
certain  repairs  were  made.  This  record  fails  to  show 
that  defendant,  at  any  tme,  refused  outright,  to  continue 
the  rental  contract  for  another  year  unless  his  demands 
for  repairs  were  acceded  to.  He  seems  to  have  wanted 
the  repairs  made,  and  at  one  time  expressed  a  willing- 
ness to  pay  part  of  their  costs,  and  the  only  thing  he  de- 
clined to  do  was  to  pay  an  increased  rent  of  $5  per  month. 
This  he  refused  to  do.  It  is  worthv  of  note  that  he 
never  refused  to  keep  the  house  for  another  year  at  $40 
per  month,  and  it  is  also  important  to  observe  that  he 
continued  to  remain  in  possession  of  it,  never  indicating 
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an  intention  to  vacate,  imtil  after  he  had  done  so  in 
the  latter  part  of  December. 

In  the  case  of  Hibbard  v.  Newman,  2  Bax.,  284,  the 
Supreme  Court  held  to  be  a  correct  statement  of  the  law 
the  following  charge  of  the  trial  Judge  to  the  jury :  "That 
if  defendants  hold  over  after  the  expiration  of  the  first 
year,  they  would  be  bound  for  the  second  year's  rents — 
the  whole  of  it.  That  to  relieve  them  from  this  liability, 
the  defendants  would  have  to  prove  that,  in  holding  over 
to  the  second  year,  a  new  arrangement  was  entered  into 
with  the  landlord  for  the  second  year."  In  the  opinion 
by  Mr.  Justice  Sneed,  these  instructions  to  the  jury  were 
held  to  be  correct,  and  it  will  be  noticed  that  in  that 
case  the  Judge  said  if  the  tenant  held  over  after  the  ex- 
piration of  the  first  year,  he  would  be  bound  for  the 
whole  of  the  second  year's  rents,  unless  he  prove  that 
he  made  a  new  arrangement  with  the  landlord  for  the 
second  year.  In  this  case,  while  there  were  efforts  to 
make  new  arrangements  for  the  second  year,  none,  in  fact, 
were  ever  made,  different  from  the  terms  under  which 
the  defendant  held  the  first  year. 

In  Brinkley  v.  Waicott,  10  Heisk.,  24,  it  appears  there 
had  been  a  yearly  rental  at  the  price  of  $4,000  per  an- 
num, payable  monthly  in  advance,  the  contract  begin- 
ning the  first  day  of  September,  1866,  and  ending  the  31st 
of  August,  1867.  On  the  20tb.  of  July,  1867,  the  agent 
of  Mr.  Brinkley,  the  owner  of  the  property,  notified  the 
defendants  that  if  they  held  over  after  the  expiration  of 
the  old  lease,  on  the  81st  of  August,  they  would  have  to 
take  the  premises  for  the  succeeding  year  at  $5,000,  pay- 
able in  monthly  installments  of  $416.66  in  advance.  When 
the  tenants  were  so  notified  by  the  agent,  they  replied 
the  rent  was  too  high,  but  would  not  say  whether  they 
would  hold  over  or  vacate  the  premises.     They  did  not 
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vacate  them,  and  on  the  2d  day  of  September,  the  agent 
called  for  payment  of  the  first  monthly  rent  of  $416.66. 
At  this  time  the  tenants  informed  the  agent  the  rent  was 
much  too  high,  but  that  they  were  willing  to  give  that 
much  by  the  month  as  long  as  they  continued  to  occupy 
the  property,  or  until  they  could  get  another  place,  or 
that  he  was  willing  to  keep  it  for  a  year  at  $4,000.    The 
agent  informed  the  tenant  he  had  no  authority  to  change 
the  terms  of  the  contract,  and  left,  the  tenant  paying 
the  rent  for  September,  at  $416.66.     On  the  31st  of  Oc- 
tober, the  tenant  vacated  the  premises.     The  suit  was 
brought  to  hold  the  tenant  liable  for  the  whole  of  the 
succeeding  year's  rent  at  $5,000  per  annum,  and  in  pass- 
ing upon  the  question  of  liability,  the  Supreme  Court, 
speaking  through  Mr.   Justice   Sneed,   said:      "If  they 
(meaning  the  tenants)    did  not  decide  to  accept  these 
terms,  it  was  their  duty  to  have  vacated  the  premises 
before  the  1st  of  September.     If  these  terms  were  not 
accepted,  the  plaintiff  was  upon  that  day  entitled  to  the 
possession,  and  the  mere  fact  that  with  this  notice  they 
continued  to  hold  possession  after  that  date,  in  the  ab- 
sence of  a  different  agreement,  is  sufficient  evidence  that 
they  accepted  the  lease  for  the  next  year  upon  the  terms 
proposed  by  the  plaintiff,  and  the  contract  thereby  be- 
came complete.    .    .    .    They  were  notified  by  the  plain- 
tiff that  if  they  held  over,  he  would  treat  this  as  an 
acceptance  of  his  terms.     They  did  hold  over,  and  it  is 
this  fact  which  constitutes  their  acceptance  of  the  con- 
tract."    In  passing  upon  the  effect  of  the  landlord  re- 
ceiving the  rent  for  September,  the  Supreme  Court  has 
this  to  say:    "In  receiving  this  money,  the  plaintiff  only 
received  what,  by  the  terms  of  the  previous  contract,  he 
was  entitled  to.     The  defendants,  in  paying  it,  were  not 
making  a  contract;  they  only  paid  what  they  were  then 
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legally  bound  to  pay,  and  they  had  no  right,  in  making 
this  payment,  to  annex  to  it  a  condition  not  previously 
existing,  and  make  the  acceptance  of  their  money  an  ac- 
captance  of  their  conditions."  While  in  the  case  of 
Brinkley  v.  Waicott,  supra,  the  landlord's  proposed  terms 
for  another  year  were  made  to  the  tenant  before  the  ex- 
piration of  the  yearly  contract,  yet  we  do  not  think 
that  affects  the  principle  decided  in  that  case.  Taking 
the  findings  of  the  Circuit  Judge  in  this  case,  that  nego- 
tiations between  plaintiff  and  defendants  were  ended  on 
the  18th  of  September,  and  they  were  at  that  time  with- 
out any  agreement  for  the  occupation  of  the  premises  for 
another  year,  and,  in  fact,  had  no  contract  for  even  an- 
other month,  and  in  this  attitude  the  plaintiff  informs 
the  defendant  the  terms  on  which  he  can  remain  in  pos- 
session of  the  premises,  to  which  no  reply  is  made  by 
the  defendant.  In  the  language  of  Mr.  Justice  Sneed, 
if  the  defendant  did  not  decide  to  accept  the  terms  stated 
in  Mr.  Glascock's  letter  of  the  28th  of  September,  it  was 
his  duty,  then,  to  at  once  vacate  the  premises  and  i^e- 
store  the  possession  to  the  plaintiff.  If  the  terms  em- 
bodied in  that  letter  were  not  accepted  by  the  defendant, 
the  plaintiff  was  at  once  entitled  to  the  possession  of  her 
property. 

.  Applying  the  statement  of  Mr.  Justice  Sneed  to  the 
facts  of  this  case,  the  mere  fact  that,  with  this  letter  of 
the  28th  of  September  in  possession  of  defendant  he 
continued  to  use  and  occupy  the  premises  after  that  date, 
without  any  other  or  different  agreement,  furnishes  suffi- 
cient evidence  that  he  accepted  a  lease  of  the  property 
for  the  next  year  upon  the  terms  stated  by  plaintiff  therein, 
and  the  contract  thereby  became  complete,  and  defend- 
ant bound  for  another  whole  year's  rents  for  the  place. 
Applying  further  the  statement  of  Mr.  Justice  Sneed, 
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defendant  was  notified  by  the  plaintiff  that  if  he  con- 
tinued to  hold  over,  he  would  treat  such  holding  as  an 
acceptance  of  the  terms  of  the  former  lease.  He  did  hold 
over,  and  it  is  this  holding  over  by  him  which  constitutes 
his  acceptance  of  the  contract,  and  thereby  binds  him  for 
another  full  year's  rents. 

In  Noel  ih  McCrary,  7  Cold.,  624,  Mr.  Justice  Shackle- 
ford  says:  "It  is  the  duty  of  the  tenant,  at  the  expira- 
tion of  his  term  of  leasing,  to  restore  the  property  to  the 
landlord.  He  cannot  impose  terms  on  him  as  to  the  pos- 
session of  the  property.  To  avoid  the  liability  the  law 
throws  upon  him,  he  must  surrender  the  possession.  If 
he  refuses  to  quit,  the  landlord  will  not  be  justified  in 
resorting  to  force  to  put  him  out.  He  may  either  re- 
sort to  his  legal  remedy  to  get  the  possession,  or  treat 
him  as  a  tenant.  The  tenant  must,  at  the  expiration  of 
the  term,  give  the  landlord  the  complete  possession  of 
the  property ;  and  unless  this  is  done,  the  tenant's  respon- 
sibility for  rents  will  not  cease  and  he  will  be  deemed 
to  hold  upon  the  terms  upon  which  he  entered  into  pos- 
session." Mr.  Justice  Shackleford  says,  the  tenant  can- 
not impose  upon  his  landlord  as  to  the  possession,  and 
to  avoid  liability  for  another  year's  rent,  he  must  sur- 
render the  possession  to  his  landlord,  and  if  he  fails  to 
do  so,  the  landlord  may  treat  him  as  his  tenant  for  an- 
other year,  and  in  such  case  he  will  be  deemed  to  hold 
upon  the  terms  upon  which  he  entered  into  possession. 

Referring  further  to  the  failure  of  the  defendant  to 
reply  to  Mr,  Glascock's  letter  of  the  28th  of  September, 
and  to  his  continuance  in  possession  of  the  property  there- 
after and  the  payment  of  rents  at  $40  per  month,  it  might 
be  enlightening  to  quote  what  Mr.  Underbill  has  to  say 
on  this  point,  in  his  work  on  Landlord  and  Tenant,  pp. 
142,  143  and  144,  1st  Vol.    In  the  close  of  section  98,  p. 
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142,  he  says:  "Where  the  landlord  expressly  states  his 
intention  and  the  tenant  is  silent,  the  tenant  ;Evill  be 
presumed  to  have  assented  to  the  proposition,"  citing  the 
Supreme  Court  of  Texas  as  sustaining  the  text.  In  sec- 
tion 99,  p.  142,  Mr.  Underhill  says :  "The  presumption 
that  the  tenancy  from  year  to  year  which  arises  from  a 
tenant  holding  over,  is  on  the  same  terms  as  to  rent,  as 
was  the  original  lease,  may  be  overcome  by  clear  proof 
that  the  parties  to  the  original  lease,  on  or  before  its 
expiration,  agreed  that  the  rent  would  be  modified  on 
the  holding  over."  There  is  no  pretence  in  this  case,  that 
the  parties  ever  reached  a  different  agreement,  though  it 
is  conceded  they  made  an  effort  to  do  so,  but  failed,  when 
the  defendant  continued  in  possession  and  paid  the  same 
rents  for  four  months  after  the  expiration  of  the  yearly 
contract.  Again,  Mr.  Underhill  says:  "And  if  either 
after  or  prior  to  the  termination  of  the  lease,  the  land- 
lord informs  the  tenant  that  in  case  he  holds  over  after 
the  expiration  of  his  existing  term,  a  greater  r^at  will 
be  expected  from  him  than  he  has  paid  under  the  original 
lease,  and  the  tenant  holds  over  without  saying  anything 
in  reply  to  the  landlord's  d^nand  or  notice  for  an  ad~ 
vaneed  rent,  his  continuing  in  possession  taken  in  con- 
nection with  his  silence,  will  be  regarded  as  an  assent  on 
his  part  to  pay  the  advanced  r^[kt."  Again  this  learned 
anthor  says:  '^Where  the  tenant^  holding  under  a  lease 
in  writing  from  year  to  year^  is  told  by  his  landlord 
during  any  ozie  of  the  yearly  periods  that  his  rent  will 
be  greater  on  the  ensuing  year,  and  he  thereafter  holds 
over,  it  will  be  ecmdusively  presumed  that  he  has  agreed 
to  psy  an  increased  rental,  and  the  terms  of  his  lease 
will  1^  modified  accordingly."  On  p.  144,  section  99, 
the  learned  author  again  says :  "The  tenant's  conduct  in 
continuing   in   possession   after  notice  by  the  landlord. 
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is  an  acceptance  of  the  landlord's  proposition,"  and  finally 
at  the  close  of  that  section  the  learned  author  lays  down 
this  rule:  "In  conclusion  it  should  be  stated  that  the 
presumption  that  a  tenant  who  holds  over  upon  the  terms 
of  the  original  lease,  is  not  rebutted  by  proof  of  a  dif- 
ferent intention  on  the  part  of  the  tenant  alone  which 
is  not  communicated  to  or  assented  in  by  the  landlord." 
In  note  61,  p.  143,  and  excerpt  from  an  opinion  is 
quoted  by  the  learned  author  as  follows:  "The  tenancy 
under  the  agreement  expired  at  mid-summer,  1826. 
Immediately  after  that  time,  the  plaintiff  (the  tenant) 
was  a  trespasser,  but  the  landlord  was  not  obliged  to  treat 
him  as  such,  but  might  make  proposals  to  him  to  renew 
the  relation  of  landlord  and  tenant  between  them.  This 
he  did,  and  the  plaintiff  would  not  say  I  will  go  out  di- 
rectly. His  silence  is  tantamount  to  saying  I  will  con- 
tinue on  the  terms  of  your  proposals.  I  think  the  land- 
lord had  the  right  to  make  any  terms  he  pleased  for 
the  time  subsequent  to  Ladie's  Day,  1827,  and  if  the 
plaintiff  did  not  accept  them,  to  turn  him  out  of  pos- 
session." 

Applying  these  rules  to  the  case  under  review,  it  seems 
to  us  conclusive  of  the  case  that  when  Mr.  Glascock  wrote 
to  the  defendant  on  the  28th  of  September,  the  letter  quoted, 
supra,  and  he  did  not  reply  to  it,  but  remained  in  pos- 
session of  the  premises  and  continued  to  pay  the  rents 
according  to  the  terms  of  the  old  contract,  that  he  became 
bound  thereby  for  the  rents  of  the  property  until  the 
31st  of  August,  1912.  If  he  did  not  intend  to  hold  the 
possession  until  that  date  and  pay  the  rent  for  that  time, 
it  was  his  duty  to  surrender  the  possession  to  the  plain- 
tiff, that  she  might  secure  another  tenant.  His  fllilure 
to  do  so,  his  silence  in  respect  to  the  letter,  and  his  pay- 
ment of  the  rents,  raise  a  conclusive  presumption  that 
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he  had  agreed  to  hold  the  property  the  remainder  of 
the  year  under  the  terms  and  conditions  of  the  old  con- 
tract. If  he  felt  that  he  was  not  boimd  to  do  so,  or 
if  he  did  not  intend  to  hold  the  property  but  to  vacate 
it  when  he  secured  another  house,  it  was  his  duty  upon 
receipt  of  the  letter  of  the  28th  of  September,  to  at  once 
notify  the  plaintiff  of  that  fact,  and  to  at  once  vacate 
the  premises  and  surrender  to  her  possession  thereof.  After 
receiving  this  letter  he  then  had  no  right  to  hold  the  pos- 
session to  suit  his  convenience  and  pleasure  in  securing 
another  house,  intending  to  surrender  it  when  he  found 
one  that  pleased  him.  Having  remained  in  possession, 
paid  the  rents,  and  remained  silent  as  to  his  intention, 
we  are  of  the  opinion  that  he  is  now  estopped  from  say- 
ing that  he  is  not  bound  for  the  whole  rents  until  the 
31st  of  August  following. 

Some  stress  is  laid  in  the  brief  of  defendant's  learned 
counsel,  on  the  fact  that  in  each  check  he  sent  for  the 
rents,  he  specified  the  month  for  which  the  payment  was 
made.  We  do  not  attach  any  importance  to  that  fact 
as  indicating  what  his  intentions  were  as  to  the  posses- 
sion of  the  property.  It  is  doubtless  true  that  in  all  in- 
stances where  payments  were  made  by  check  he  indorsed 
thereon  the  month  for  which  the  payment  was  made.  It 
is  common  knowledge  that  such  is  the  common  practice 
of  tenants  when  paying  rents  due  for  property  rented 
by  them. 

We  think  the  defendant  is  liable  for  the  whole  year's 
rents  because  he  held  over  after  the  expiration  of  the 
yearly  contract,  and  we  are  inclined  to  think  he  is,  be- 
cause he  failed  to  show  any  new  or  other,  or  different 
arrangement ;  yet,  it  is  certainly  true  that  he  is  bound  for 
the  remainder  of  the  year  because  of  his  failure  to  reply 
to  the  letter  of  the  28th  of  September,  and  because  he 
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kept  possession  of  the  place  thereafter  and  paid  the  rents 
according  to  the  terms  of  that  letter.  He  is  conclusively 
presumed  to  have  agreed  to  its  terms  and  cannot  be  heard 
to  say  he  did  not. 

It  results  that  the  judgment  of  the  lower  Court  is  er- 
roneous, and  it  is  thereby  reversed.  Judgment  will  bo 
entered  here  for  rents  for  the  eight  months  from  January 
1st  to  August  31sty  in  favor  of  the  plaintiff  against  the 
defendant,  and  for  all  the  costs  of  the  cause. 
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Planters  Packet  Company  v.  J.  W.  Cofer. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
{Jackson.     April  Term,  1914.) 

1.  Carries  and  Passengeb.    Stearnboat.    Assault  by  engineer. 

The  owner  of  a  steamboat  engaged  in  carrying  pasaengers  is 
lial)le  for  an  assault  made  upon  a  lower-deck  passenger  by 
an  engineer.  A  boat  passenger  has  the  right  to  expect  and 
demand  kind  treatment  from  every  servant  of  the  owner; 
and  the  courts  will  not  allow  an  escape  from  liability  upon 
the  ground  that  the  servant  was  acting  beyond  the  scope  of 
his  employment 

2.  Saice.    Passenger  at  place  not  assigned  to  passengers. 

A  passenger  upon  a  steamboat  does  not  lose  his  right  to  per- 
sonal security  and  respectful  treatment  from  the  servants 
of  the  owner  by  going  into  a  place  not  assigned  to  the  use 
of  x)assengers  if  he  did  so  innocently  or  inadvertently. 

3.  Sams.    Master  and  servant,    PwUtive  damages. 

A  carrier  may  be  visited  with  punitive  damages  for  a  wanton 
or  malicious  assault  made  by  one  of  his  servants  upon  a  pas- 


From  Shelby  County. 


Appeal   in  error  from  the  Circuit  Court  of   Shelby 
County.     T.  B.  Pittman,  Judge. 

BiGOS  &  Evans  for  Plaintiff  in  Error. 
L.  B.  Harrison  for  Defendant  in  Error. 

Mr.   Justice  Hiogins   delivered   the  opinion   of  the 
Court: 
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Defendant  in  error  is  a  colored  man.  While  riding 
on  a  steamboat  owned  by  plaintiff  in  error  he  was  struck 
and  injured  by  a  white  engineer  who  had  charge  of  the 
engine  and  engine  room  on  the  boat  in  question.  Cofer 
was  a  passenger  from  Whitehall  to  Memphis,  and  was 
assaulted  between  these  two  points.  He  was  riding  at 
the  time  as  a  deck  or  lower  boat  passenger.  For  this  as- 
sault and  consequent  injury  and  himiiliation  he  instituted 
this  suit.  It  was  tried  by  the  Circuit  Judge  without  the 
intervention  of  a  jury.  Judgment  for  $500.00  was  ren- 
dered. The  packet  company  excepted  and  has  appealed 
in  error  to  this  Court.  We  shall  take  up  the  several  as- 
signments of  error  and  treat  of  them  in  the  following 
order:  That  is,  Nos.  1,  2,  4  and  5  shall  be  considered 
together.  These  assignments  are,  in  substance,  that 
there  is  no  evidence  to  support  the  verdict,  and  that  the 
verdict  was  not  under  the  law  justified,  because  the  assault 
upon  the  part  of  the  engineer  was  a  purely  personal  one, 
and  that  it  was  his  individual  and  willful  act;  and,  fur- 
ther, that  at  the  time  of  the  assault  and  battery,  plaintiff 
below  had  lost  his  rights  as  a  passenger,  or  was  not  in  a 
position  to  claim  the  protection  of  a  passenger. 

A  brief  reference  to  the  facts  will  be  necessary  to  dis- 
pose of  these  .questions.  It  is  well,  that  .we  preface  this 
with  a  reminder  that  it  is  not  in  our  province  to  settle 
disputed  questions  of  fact  nor  to  determine  upon  which 
side  the  preponderance  of  evidence  is.  It  is  simply  our 
duty  to  keep  in  mind  the  judgment  of  the  lower  Court  in 
favor  of  plaintiff  below  upon  all  those  issues,  and  then  to 
doterraine  whether  these  findings  are  supported  by  any  ma- 
terial evidence.  An  adherence  to  this  rule  will  render 
inapplicable  and  inappropriate  much  of  the  discussion  of 
learned  counsel  for  plaintiff  in  error. 
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There  was  introduced  evidence  tending  to  show  that  this 
negro  was  accepted  as  a  passenger  and  assigned  to  lower 
deck;  that  after  the  boat  had  been  some  time  on  its  pas- 
sageway down  the  river,  Cofer  became  thirsty  and  made 
inquiry  of  someone  as  to  where  and  how  he  could  get  a 
drink  of  water.  The  party  whom  he  asked  (arid  who  this 
was  it  is  not  shown)  directed  him  to  go  over  to  a  large 
keg  upon  a  shelf  or  table,  in  what  was  known  as  the  en- 
gine room.  As  we  can  best  picture  it,  this  engine  room 
is  a  mere  cut-off  place  in  the  larger  room  or  apartment  of 
the  lower  deck.  It  seems  that  this  larger  apartment  has 
benches  around  it  upon  which  the  deck  passengers  and 
roustabouts  are  accustomed  to  sit,  and  that  there  is  a 
narrow  space  between  this  cut-off  engineer's  apartment 
and  the  larger  room.  It  appears  that  next  to  this  keg 
was  hanging  a  cup  or  dipper,  and  that  the  arrangement 
was  such  as  to  indicate  that  those  desiring  water  could 
approach  and  get  it.  The  negro  was  ignorant  of  the  cus- 
toms of  the  boat  and  was  unaware  of  the  exclusiveness  of 
the  engineer's  apartment,  and  did  not  know  that  this  keg 
was  reserved  for  the  use  of  the  engineer  or  white  people. 
In  this  frame  of  mind  he  approached  the  keg  and  was  in 
the  act  of  filling  the  cup  for  the  purpose  of  drinking  when 
the  engineer  suddenly  and  without  warning  hit  him  a 
heavy  blow  upon  the  jaw,  at  the  same  time  using  a  vile 
epithet  and  telling  him  that  no  negro  was  allowed  to  use 
that  water.  Plaintiff  below  states  that  the  engineer  was 
preparing  to  strike  him  a  second  time  when  somebody 
intervened  or  something  occurred  to  prevent.  We  must 
accept  the  statement  of  plaintiff  below  that  he  acted  inno- 
cently and  without  any  apprehension  that  he  was  doing 
anything  wrong,  and  without  any  thought  that  he  was  be- 
yond his  position  or  the  scope  of  his  rights  as  a  passenger. 
We  must  put  aside  as  eliminated  by  the  trial  Judge  the 
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contention  that  he  knowingly  went  into  an  apartment  to 
which  he  had  no  right  and  defiantly  or  impudently  at- 
tempted to  U8e  water  vessels  belonging  to  or  assigned  to 
the  engineer. 

We  are  of  opinion  that  the  judgment  of  the  Circuit 
Judge  is  sustainable  under  the  facts  and  under  the  law. 
It  is  not  worth  while  for  us  to  enter  into  an  elaborate  dis- 
cussion of  the  authorities.  Learned  counsel  for  defend- 
ant in  error  has  labored  entirely  too  much  in  examining 
and  setting  forth  decisions  bearing  on  this  question,  as 
the  rule  is  well  settled  by  our  own  adjudications.  The 
authorities  referred  to  by  learned  counsel  for  plaintiff  in 
error,  or  such  of  those  as  were  accessible  to  us,  have  been 
carefully  pondered.  The  Tennessee  decisions  referred  to 
by  him  are  not  contrary  to  the  principles  upon  which  a 
recovery  can  be  sustained  in  this  case.  The  truth  is,  that 
they  are  rather  in  accord.  See  Railroad  Co.  v.  Stames, 
9  Heiskell,  56 ;  Railroad  v.  Garrett,  8  Lea,  438 ;  Railroad 
V.  People,  104  Tenn.,  431.  Each  of  these  cases  might  be 
cited  to  support  the  proposition  that  the  master  is  liable 
for  the  consequences  of  the  act  of  a  servant  who  is  at  the 
time  discharging  a  duty  or  neglecting  to  discharge  a  duty 
owing  by  the  master  to  the  party  injured.  The  decisions 
from  other  jurisdictions  and  the  text  writers  referred  to, 
conceding  that  they  sustain  the  view  insisted  upon,  cannot 
control  the  well-settled  rules  of  our  own  Courts.  The 
trouble  arising  from  the  application  of  these  rules  or  of 
distinguishing  the  propositions  lies  in  a  failure  some- 
times to  bear  in  mind  the  difference  in  the  law  of  master 
and  servant  in  passenger  cases  and  other  relations. 

The  rule  in  this  State  is  that  the  carrier  owes  to  each 
passenger  the  duty  of  seeing  that  each  servant  treats  the 
passenger  with  courtesy,  respect  and  due  care.  As  it  may 
be  otherwise  expressed,  when  the  question  of  the  comfort 
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or  security  of  the  passenger  is  involved,  each  servant  of 
the  company  is  representing  the  master  in  seeing  that  the 
passenger  is  made  secure  and  comfortable;  and  this  duty 
includes  the  obligation  of  each  servant  to  refrain  from 
mistreating  or  injuring  the  passenger.  If  any  servant 
so  far  forgets  this  duty  as  to  assault  or  abuse  a  passenger, 
the  master  is  liable,  for  the  reason  that  the  servant  is  vio- 
lating an  obligation  which  each  passenger  has  the  right 
to  demand  of  the  carrier-master:  Railroad  v.  Rhea,  17 
Pickle,  1;  Transportation  Co.  v.  Smith,  16  Lea,  498; 
Traction  Co.  v.  Lane,  19  Pickle,  376;  Railroad  Co.  v. 
Martin,  3  Tenn.,  551 ;  Moore  on  "Carriers,  section  267 ; 
Steamboat  ^Co.  v.  Brochett,  121  TJ.  S.,  627 ;  30  Law.  Ed., 
1049 ;  Neville  v.  Railroad^  18  Gates,  96. 

So  that  when  the  engineer  suddenly  assaulted  and  beat 
Gofer,  he  was  guilty  of  a  breach  of  duty  owing  by  his 
employer;  and  under  the  authorities  cited  it  is  not  ma- 
terial to  determine  whether  the  servant  acted  upon  his 
own  impulse.  It  is  true  that  if  the  engineer  and  the 
plaintifF  below  had  gotten  into  a  scuffle  and  the  engineer 
had  undertaken  to  defend  himself,  or  if  the  plaintiff  be- 
low had  by  his  deliberate  conduct  justifiably  provoked 
the  anger  of  the  engineer,  there  might  be  some  ground 
upon  which  to  insist  that  there  is  no  liability.  But  we 
repeat  that  such  is  not  the  case.  The  evidence  clearly 
brings  Gofer's  case  within  the  rules  laid  down. 

It  is  strenuously  insisted  that  Gofer  was  out  of  his 
place  and  that  the  engineer  had  the  right  to  assault  him. 
This  contention  cannot  stand  consistently  with  the  facts 
which  the  strongest  legitimate  view  of  the  evidence  tends 
to  show,  nor  with  the  rules  of  law  governing  such  cases. 
The  Brochett  case,  supra,  is  very  apposite.  That  was  a 
ease  in  which  the  steamboat  passenger  had  not  put  him- 
self in  a  position  contrary  to  the  rules  of  the  company 
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of  which  he  was  ignorant.  It  was  held  by  the  Court, 
speaking  through  Justice  Harlan,  that  the  fact  that  the 
passenger  got  into  an  area  not  assigned  to  passengers  did 
not  deprive  him  of  the  right  to  protection  against  the 
wrongs  and  aggressions  of  each  the  servant  of  the  master. 
If  this  had  been  a  case  of  mere  negligence,  the  position 
taken  and  the  authorities  cited  would  have  direct  applica- 
tion ;  but  it  will  be  held  of  no  avail  against  an  intentional, 
willful  infliction  of  wrong.  Carriers  are  liable  for  such 
acts  of  their  servants,  even  when  inflicted  upon  trespass- 
ing parties  on  cars,  carriages  or  boats. 

It  is  said  in  the  remaining  assignments  of  error  that 
the  facts  did  not  justify  the  infliction  of  punitive  dam- 
ages, and  that  the  damages  awarded  are  excessive.  It 
suffices  to  say  that  all  the  authorities  mentioned  by  us  as 
sustaining  the  proposition  that  a  carrier  is  always  liable 
for  injuries  willfully  inflicted  upon  passengers  also  sus- 
tain the  proposition  that  for  Buch  injuries,  although  un- 
authorized by  the  carrier,  or  beyond  the  apparent  scope 
of  employment  of  the  particular  agent  as  directed  by  the 
master,  the  master  is  likewise  liable  for  punitive  damages. 

We  are  of  opinion  that  the  facts  in  this  case  warranted 
the  assessment  of  exemplary  damages,  and  that  the  amount 
awarded  is  not  so  excessive  as  to  indicate  passion,  preju- 
dice or  caprice.  The  proof  tends  to  show  that  the  plain- 
tiff below  received  a  severe  lick  at  the  hands  of  the  en- 
gineer, such  as  made  him  uncomfortable  for  several  days 
and  such  as  demanded  the  attention  of  a  physician.  The 
blow  was  inflicted  under  circumstances  calculated  to  shock 
anyone  and  to  cause  a  keen  sense  of  outrage  and  mis- 
treatment. It  is  true  that  the  plaintff  is  a  colored  man, 
but  we  agree  with  the  learned  trial  Judge  that  it  is  time  that 
public  carriers  of  this  country,  especially  steamboat  oper- 
ators, should  be  informed  that  they  owe  duties  to  colored 
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men  that  must  be  observed,  and  that  they  must  refrain 
from  treating  them  as  beasts.  The  best  way  to  guarantee 
freedom  from  such  outrages  is  to  make  the  owner  pay 
goodly  sums  of  smart  money. 

We  feel  constrained  to  overrule  all  the  assignments  of 
error  and  to  affirm  the  judgment  of  the  lower  Court  with 
costs. 


J.  J.  Ohbistie  v.  Mbs.  a.  L.  Wili-iamson. 

Writ  of  certiorari  denied  by  Supreme  Court. 
{Jackson.      April  Term,  1914.) 

1.  FxTBNisHERs'  LiEN.    Agreement  with  contractor. 

In  order  to  have  and  enforce  a  furnishers'  lien,  as  provided 
by  section  3540  of  Shannon's  Code,  it  is  Incumbent  upon  lien 
claimant  to  show  that  he  had  a  contract  with  the  contractor, 
who  Is  building  for  another,  and  that  the  materials  sold  were 
actuaUy  used  by  the  contractor. 

2.  Same.    Suit  by  fumisTier  or  sub-contractor  parties. 

The  lien  of  a  furnisher  or  contractor  can  be  enforced  by  attach- 
ment only.  And  the  contractor  and  owner  must  both  be 
made  parties;  and  the  attachment  should  ordinarily  issue 
simultaneously  with  the  summons. 

3.  Same.    Separate  warrants  or  summons. 

While  the  proper  or  better  practice  is  to  sue  both  the  owner  and 
the  contractor  in  the  same  warrant  or  summons,  the  proceed- 
ing will  not  be  dismissed  if  separate  warrants  are  used,  pro- 
vided they  are  returned  simultaneously  and  the  two  causes 
are  tried  as  one. 

4.  Same.    Irregularity.    Abatement.    Time   to  make   objection. 

Even  if  proceedings  for  the  enforcement  of  a  furnishers'  lien 
are  irr^ular,  it  is  the  duty  of  the  landowner  to  object  at 
the  first  opportunity.  It  will  be  too  late  to  do  so  after 
appeal  to  the  Circuit  Court 

11 
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5.  Same.    Appeal  to  Circuit  Court  hy  owner,  contractor  not  ap- 
pealing.   Adjudicated  claim. 

Such  proceedings  regularly  tried  before  a  justice  of  the  peace 
cannot  be  dismissed  in  the  Circuit  Court  for  failure  of  the 
claimant  to  bring  up  the  case  against  the  contractor,  who 
did  not  appeal  from  the  Justice's  judgment*  In  such  case  the 
claim  against  the  contractor  became  an  adjudicated  one,  and 
he  was  no  longer  a  necessary  party. 


Fbom  Madison  County. 


Appeal  in  error  from  the  Circuit  Court  of  Miadison 
County.     S.  J.  Everett,  Judge. 

D.  W.  Hebbing  for  Plaintiff  in  Error. 

W.  G.  TiMBEBLAKE  for  Defendant  in  Error. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the  Court. 

This  suit  was  begun  before  a  justice  of  the  peace  of 
Madison  County  to  enforce  a  subcontractor's  or  furnisher's 
lien  on  the  real  estate  of  the  defendant,  Williamson,  upon 
the  ground  that  he  furnished  materials  under  an  agreement 
with  a  contractor,  Mr.  Pearcy,  to  be  by  him  used  on  the 
property  of  Mrs.  Williamson,  and  that  they  were  so  used 
in  building  a  house  on  the  land  described  in  the  pleadings. 
An  attachment  was  issued  in  this  case,  dated  28th  of  June, 
^  1912,  based  upon  the  affidavit  of  the  plaintiff,  Christie,  to 
attach  the  realty  described  in  it.  At  the  same  time  the 
justice  issued  a  warrant  for  the  defendant,  Mrs.  William- 
son, to  appear  before  him  to  answer  the  complaint  of  the 
plaintiff,  Christie.  It  is  recited  in  the  warrant  that  an 
original  attachment  had  that  day  been  begun  against  Mrs. 
Williamson's  real  estate,  to  enforce  a  mechanic's  and  fur- 
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niaher's  lien  to  the  amount  of  $250.  The  attachment  was 
levied  by  the  constable  on  the  realty  described  in  it,  on  the 
same  day  it  was  issued,  and  the  warrant  executed  on  Mrs. 
Williamson  on  that  date.  She  was  cited  for  trial  before 
Esquire  Taylor  on  the  4th  of  July,  1913,  at  4  o'clock  p.m. 
The  contractor,  Mr.  Pearcy,  was  not  sued,  nor  did  his  name 
appear  in  the  warrant  In  the  affidavit  on  which  the  at- 
tachment was  based,  and  also  in  the  attachment  issued 
thereon,  it  was  recited  that  plaintiff,  Christie,  had  fur- 
nished the  defendant,  Pearcy,  materials,  naming  the  kind, 
to  the  amount  of  $250,  which  were  used  in  the  construction 
and  building  of  a  house  upon  the  real  estate  described  in 
the  affidavit  and  attachment,  the  property  of  M!rs.  William- 
son. On  the  1st  day  of  July,  after  said  attachment  and 
warrant  were  issued  and  served  on  Mrs.  Williamson  the 
magistrate  issued  a  warrant  in  favor  of  plaintiff,  Christie, 
against  the  contractor,  Pearcy,  requiring  him  to  appear 
before  the  magistrate  to  answer  Christie's  t5omplaint  in  a 
plea  of  debt  due  by  account  for  the  sum  of  $250,  for  paints 
and  other  material  furnished  Pearcy  under  a  special  con- 
tract, in  the  building  of  a  house  upon  the  property  of  Mrs. 
Williamson,  described  in  the  warrant.  In  this  warrant  it 
was  recited  that  said  $250  was  owing  by  Pearcy  to  plaintiff 
for  paper,  paints  and  labor  furnished  and  used  in  the  build- 
ing of  said  house  which  was  completed  the  last  part  of 
May,  1912;  that  Pearcy  had  a  special  contract  with  Mrs. 
Williamson  to  construct  such  house,  and  that  plaintiff  had 
a  mechanic's  and  furnisher's  lien  under  the  statute  on  Mrs. 
Williamson's  realty  for  the  payment  of  the  debt  due  by  the 
contractor  to  Pearcy.  The  issuance  and  levy  of  the  attach- 
ment mentioned  above  was  recited  in  this  warrant,  which 
was  returned  for  trial  before  the  same  justice,  Taylor,  on 
the  4th  of  July,  1913,.  at  4  o'clock  p.m.,  when  and  where  the 
defendant,  Pearcy,  was  commanded  to  appear  and  make 
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defense  against  the  suit  to  recover  a  judgment  against  him 
for  $250.  It  thus  appears  that  while  the  first  warrant  was 
issued  alone  against  Mrs.  Williamson,  and  the  second  one 
issued  alone  against  the  contractor,  Mr.  Pearcy,  they  were 
both  returned  for  trial  on  the  4th  of  July,  1913,  at  4  o'clock 
P.M.,  before  the  same  justice,  M.  H.  Taylor.  The  constable 
who  served  the  warrant  issued  against  Pearcy,  executed  it 
and  cited  him  to  trial  before  Justice  Tavlor  on  the  4th  of 
July,  1913,  at '4  o'clock  p.m.,  and  it  thus  appears  that  while 
the  names  of  both  of  these  defendants  did  not  appear  in  the 
first  warrant  issued,  nor  in  the  second  warrant  issued,  they 
were  both  sued  about  the  same  matter — ^that  is,  the  same 
debt,  created  by  Pearcy  for  paints,  paper  and  other  ma- 
terial used  by  him  in  the  construction  of  a  house  for  Mrs. 
Williamson  on  her  lot;  that  both  warrants  were  returned 
for  trial  before  the  same  justice,  on  the  same  day  and  at 
the  same  hour.  It  is  true  the  attachment,  which  was  levied 
upon  the  land  was  issued  at  the  same  time  the  first  warrant 
was  issued  against  MIrs.  Williamson,  but  the  summons 
issued  against  Mr.  Pearcy  recited  the  issuance  of  this  at- 
tachment, and  very  fully  states  the  object  and  purpose  of 
the  same.  The  cases  were  not  tried  on  the  4th  of  July,  but 
were  heard  on  the  8th  of  July,  1913,  at  a  o'clock  p.m.  The 
judgment  of  the  magistrate  rendered  by  him  and  entered 
on  the  papers  in  the  case  on  the  9th  of  July,  1913,  shows 
that  when  the  case  was  called  for  trial,  the  plaintiff  was 
present  with  his  attorney,  the  defendant,  Williamson,  was 
present  by  her  attorney,  but  that  the  defendant,  Pearcy, 
came  not  but  made  default.  The  judgment  then  recites 
that  the  evidence  was  heard,  and  counsel  made  their  argu- 
ments, and  it  appeared  from  the  proof  that  the  plaintiff, 
under  special  contract  with  the  defendant,  Pearcy,  fur- 
nished to  him  paints,  paper  and  labor  for  the  purpose  of 
constructing  and  furnishing  the  house  for  the  defendant. 
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Williamson,  on  the  lot  described  in  the  judgment,  and  that 
they  were  so  used  by  defendant,  Pearcy,  and  that  he  owed 
plaintiff,  Christie,  for  the  paints,  paper  and  labor  so  fur- 
nished, the  sum  of  $250,  and  that  this  amount  constituted 
a  lien  upon  the  realty  of  the  defendant,  Williamson,  the 
plaintiff  having  given  her  notice  in  writing  as  required 
by  law  that  said  lien  was  claimed.  It  is  further  recited  in 
the  justice's  judgment  that  the  attachment  issued  in  the 
case,  had  been  levied  upon  the  realty  of  the  defendant,  Mrs. 
Williamson,  within  the  time  by  law  provided,  and  that 
plaintiff,  Christie,  was  ^ititled  to  a  personal  judgment  in 
his  favor  against  the  defendant,  Pearcy,  for  $250,  the 
amount  of  debt  as  proven,  and  was  entitled  to  a  mechanic's 
and  furnisher's  lien  upon  the  realty  and  improvements 
thereon  attached  in  the  cause,  describing  by  metes  and 
bounds  the  land  on  which  the  improvements  were  made. 
The  justice  then  proceeds  to  render  a  judgment  in  favor  of 
plaintiff,  Christie,  and  against  the  defendant,  Pearcy,  for 
the  simi  bf  $250  and  the  costs  of  the  cause,  and  to  secure 
the  same  it  was  the  judgment  of  the  Court  that  the  attach- 
ment sued  out  and  levied  upon  the  land  be  sustained,  and 
the  papers  be  certified  to  the  Circuit  Court  for  further  pro- 
ceedings to  be  had  as  required  by  law.  The  contractor,  the 
defendant  Pearcy,  was  satisfied  with  this  judgment  against 
him,  and  did  not  appeal  to  the  Circuit  Court ;  but  the  de- 
fendant, Mrs.  Williamson,  being  dissatisfied  with  the  judg- 
ment of  the  Court  sustaining  the  attachment,  and  holding 
that  plaintiff  had  a  lien  on  Iher  property,  appealed  there- 
from to  the  Circuit  Court,  and  when  the  cause  reached  that 
Court,  her  counsel  moved  to  quash  and  discharge  the  at- 
tachment sued  out  by  plaintiff  against  her  property,  and 
to  dismiss  plaintiff's  suit,  because  of  facts  appearing  upon 
the  face  of  the  papers  which  constitute  the  record  of  this 
case,  the  grounds  of  said  motion  being  stated  orally.     The 
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Circuit  Judge  sustained  this  motion,  and  quashed  said  at- 
tachment, and  his  suit  against  the  defendant,  Mrs.  Wil- 
liamson, was  dismissed.  From  this  action  of  the  trial 
Judge  plaintiff  appealed  to  this  Court,  and  has  assigned 
as  error  the  action  of  the  trial  Judge  in  quashing  the  at- 
tachment and  dismissing  his  suit  as  to  the  defendant,  Mrs. 
Williamson.  There  was  no  motion  made  by  the  defendant, 
Pearcy,  in  the  Circuit  Court,  and  inasmuch  as  he  had  not 
appealed  from  the  judgment  of  the  justice  against  him 
for  $250,  it  was  clear  that  he  was  not  then  before  the  Cir- 
cuit Court,  and  that  the  defendant,  Mrs.  Williamson,  ap- 
peal only  brought  the  case  up  to  that  Court  as  against  her. 
Appellant^s  learned  counsel  earnestly  insist  that  a  great 
injustice  has  been  done  him  by  the  Circuit  Court  in  the 
quashing  and  dismissal  of  his  attachment,  the  result  of 
which  is,  he  loses  his  debt  against  the  defendant,  Pearcy, 
which  he  will  not  be  able  to  collect  unless  the  statutory  lien, 
provided  for  him,  is  enforced.  In  order  that  he  have  such 
lien,  there  must  be  a  contract  by  him  with  the  original  con- 
tractor, Pearcy,  that  the  materials  he  furnished  were  to  be 
used  in  building  or  repairing  or  improving  the  property  of 
Mrs.  Williamson,  and  that  such  material  was  furnished 
under  a  special  contract  to  be  used  on  her  building,  and 
were  actually  so  used  by  him,  the  contractor  Pearcy.  6 
Pickle,  521;  7  Pickle,  469.  This  lien  is  provided  for  in 
section  3540  of  Shannon's  Code,  being  a  compilation  of 
various  acts  of  the  Legislature  passed  for  the  protection  of 
mechanics  or  subcontractor  or  furnishers  of  material  to 
be  used  under  a  special  contract  or  the  building  on  which 
the  lien  is  sought  to  be  enforced.  This  lien  of  the  sub- 
contractor, or  furnisher,  can  only  be  enforced  by  attach- 
ment 107  Tenn.,  41.  The  clerks  of  the  Courts  of  record 
cannot  issue  the  attachment  except  on  the  fiat  of  a  Judge. 
110  Tenn.,  251.    It  was  held  in  4  Bax.,  444,  that  the  at- 
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tachment  to  enforce  the  lien  may  be  incorporated  into,  or 
with  the  summons,  and  become  a  part  of  it.  Justices  of  the 
peace  are  not  expressly  given  power  to  issue  these  attach- 
ments, but  as  they  have  jurisdiction  to  enforce  such  liens, 
implied  power  to  issue  the  attachment  arises  from  the  juris- 
diction conferred  to  enforce  the  lien.  It  was  held  in  10 
Gates,  554,  that  the  attachment  and  warrant  must  be  sued 
out  at  the  same  time,  or  "simultaneously,"  as  expressed  by 
Mr.  Justice  Shields.  He  further  held  that  both  the  con- 
tractor and  the  owner  of  the  land  on  which  the  lien  is 
sought  to  be  fixed,  must  be  sued  in  the  same  warrant,  and 
that  the  warrant  should  contain  a  brief  recital,  or  state- 
ment)  that  an  attachment  had  been  issued  against  the  prop- 
erty of  the  owner,  to  enforce  the  mechanic's  or  subcon- 
tractor's lien.  10  Gates,  555.  The  learned  counsel  of  Mrs. 
Williamson  insist  that  inasmuch  as  when  the  first  warrant 
was  issued  on  the  8th  of  Jime,  1913,  it  did  not  run  against 
both  Mir.  Pearcy  and  Mrs.  Williamson,  that,  although  an- 
other warrant  was  issued  against'  Pearcy  requiring  him  to 
appear  before  the  same  magistrate  at  the  same  time  and 
place,  such  proceedings  did  not  comply  with  the  rules  of 
proceedure  as  set  out  by  Mr.  Justice  Shields  in  the  case 
cited  in  10  Gates,  supra,  and  for  that  reason  the  action  of 
the  trial  Judge  in  quashing  and  dismissing  the  attachment 
was  r^ular,  and  the  only  thing  he  could  do.  The  conten- 
tion of  learned  counsel,  while  ably  presented  and  earnestly 
argued,  is  nevertheless  highly  technical,  and  it  seems  to  us 
to  be  sticking  in  the  bark  hard  and  fast.  It  is  true  Mr. 
Justice  Shields,  in  Warner  v.  Yates,  10  Gates,  550,  says, 
"There  must  be  a  suit  brought  by  the  party  seeking  to  en- 
force the  lien,  and  an  attachment  sued  out  against  the  prop- 
erty upon  which  the  lien  is  claimed,  simultaneously  with 
the  issuance  of  the  warant.  Where  the  suit  is  brought  by  a 
subcontractor,  the  principal  contractor  and  the  owner  of 
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the  property  upon  which  the  lien  is  claimed  must  be  made 
parties  defendant."  The  reason  why  both  must  be  sued,  as 
stated  by  Mr.  Justice  Shields,  is  that  the  contractor  must 
have  his  day  in  Court  to  contest  the  debt  sued  on  or  sought 
to  be  declared  a  lien  on  the  land,  and  the  owner  of  the 
property  has  a  right  to  his  or  her  day  in  Court  to  contro- 
vert the  existence  of  the  lien  sought  to  be  enforced,  and  he 
holds  that  the  action  cannot  be  maintained  without  es- 
tablishing both  the  debt  and  the  lien.  We  concede  this 
holding  to  be  sound,  and  supported  by  both  authority  and 
reason,  but  it  may  be  stated  here  that  Mr.  Justice  Shields 
does  not  hold  that  the  owner  of  the  property  and  the  prin- 
cipal contractor  may  not  be  brought  before  the  Court  by 
separate  warrants,  and  while  he  does  say  the  attachment  and 
warrant  must  issue  simultaneously,  yet  we  do  not  under- 
stand the  learned  Chief  Justice  to  lay  that  down  as  a  hard 
and  fast  rule  to  which  there  are  no  exceptions.  In  this 
case  the  summons  issued  against  Mrs.  Williamson  and  the 
attachment  were  issued  simultaneouslv,  the  summons  re- 
citing  the  issuance  of  the  attachment,  and  the  purposes  for 
which  they  were  issued.  In  this  way  she  has  notice  that 
a  suit  is  brought  to  enforce  a  lien  for  an  unpaid  debt  in- 
curred for  materials  used  in  her  building.  The  plaintiff 
did  not,  at  first,  seek  to  bring  before  the  justice  the  prin- 
cipal contractor,  Mr.  Pearcy,  but  finding  his  mistake  or 
discovering  his  error,  he  had,  in  a  day  or  two  thereafter,  a 
warrant  issued  by  the  same  justice,  commanding  the  de- 
fendant, Pearcy,  to  appear  before  him  on  the  very  day  and 
at  the  same  hour  the  original  warrant  and  attachment  had 
been  returned  for  trial,  and  the  ofiicer  executing  this  pro- 
cess against  Mr.  Pearcy,  commanded  him  to  appear  before 
the  same  justice,  at  the  same  hour,  and  to  controvert  the 
plaintiff,  Christie's,  debt  then  sued  on.  All  of  these  papers 
including  the  attachment  and  the  warrant  first  issued  and 


STATE  OF  TENNESSEE.  169 

Christie  v.  Williamson. 

the  second  warrant  issued  against  Pearcy,  clearly  and  un- 
mistakably notify  both  the  defendant,  Pearcy,  and  Mrs. 
Williamson,  the  purpose  and  object  of  the  suit,  and  that 
plaintiff  sought  to  recover  judgment  against  the  principal 
contractor,  Pearcy,  for  $250,  the  value  of  the  material 
furnished  by  him  and  which  was  used  on,  or  in,  the  house, 
and  that  he  sought  to  enforce  his  lien  against  the  realty 
improved,  as  provided  by  statute.    While  the  proceedings 
were  not  in  strict  conformity  to  the  rule  laid  down  by  Mr. 
Justice  Shields,  yet,  we  are  of  the  opinion  that  they  sub- 
stantially conformed  to  the  rule  of  procedure  formulated 
by  him.     These  processes  brought  before  the  justice  the 
principal  contractor  and  gave  him  an  opportunity,  or  his 
day  in  Court,  to  controvert  or  dispute  plaintiff's  claim  of 
the  debt  of  $250  against  him.    They  gave  to  the  defendant, 
Mrs.  Williamson,  her  day  in  Court  to  controvert  and  deny 
plaintiff's  right  to  subject  her  property  to  the  enforcement 
of  his  lien  against  it  for  the  payment  of  his  debt  against 
Pearcy,  the  principal  contractor.    They  both  had  their  day 
in  Court,  before  the  same  justice,  at  the  same  hour,  and 
both  for  the  purpose  of  disputing  and  controverting  the 
claims  of  plaintiff  as  asserted  respectively  against  each  of 
them,  although  one  of  them  was  brought  into  Court  by  one 
warrant  isued  on  one  day,  and  the  other  brought  into  Court 
on  a  different  warrant  issued  at  a  different  date.    It  would 
have  been  better  if  but  one  warrant  had  issued  against  both 
the  principal  contractor,  Pearcy,  and  the  owner  of  the 
realty  against  which  the  lien  was  sought  to  be  fixed ;  but  is 
it  not  sticking  too  much  in  the  bark,  and  being  entirely  too 
technical,  to  hold  that  because  this  proceedure  was  not 
followed,  although  in  a  different  way  both  were  brought 
into  Court  at  the  same  time,  and  before  the  same  justice, 
and  had  their  opportunity  to  controvert  and  dispute  the 
claims  of  plaintiff?    We  are  of  the  opinion  that  the  judg- 
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ment  of  the  justice  on  these  proceedings,  which  are  properly 
before  us  as  a  part  of  the  technical  record,  shows  that  what 
the  parties  did  when  they  appeared  at  the  time  and  place 
commanded,  was  to  consolidate  and  hear  together  both  of 
these  warrants,  and  that  they  were  heard  together  as  one 
suit  without  objection  on  the  part  of  either  the  defendant, 
Mrs.  Williamson,  or  Mr.  Pearcv.  The  recitations  in  the 
justice's  judgment  show  that  the  defendant,  Williamson, 
was  present  by  counsel;  that  the  plaintiff  was  present,  and 
that  the  defendant,  Pearcy,  did  not  appear,  but  made  de- 
fault, and  thereupon  proof  was  heard  by  the  justice,  plain- 
tiff's debt  against  the  defendant,  Pearcy,  established  and 
his  right  to  a  lien  on  the  defendant,  Williamson's,  property 
shown  to  exist,  after  which  the  justice  rendered  judgment 
against  Pearcy  in  favor  of  plaintiff,  and  sustained  the  at- 
tachment, holding  that  plaintiff  had  a  lien  on  Mrs  William- 
son's property  to  secure  the  judgment  rendered  against 
Pearcy.  There  does  not  appear  in  these  proceedings,  nor 
is  it  insisted  by  Mrs.  Williamson's  learned  counsel,  that 
she  or  he  raised  any  objections  to  the  proceedings  taken  by 
the  justice  in  this  matter  when  the  cause  was  called  for 
trial  before  him,  and  we  must  assume  and  presume  that  by 
oral  agreement  the  whole  matter  was  submitted  to  him  to 
be  determined  in  one  trial  upon  the  whole  proof  and  all 
the  papers  issued  by  him  in  this  cause ;  or,  in  other  words, 
that  the  two  warrants  were  consolidated,  or  the  latter 
treated  as  a  counterpart  of  the  first  one  issued.  Under 
section  5988  of  Shannon's  Code  it  is  provided,  "Every  in- 
tendment is  in  favor  of  the  sufficiency  and  validity  of  pro- 
ceedings before  justices  of  the  peace,  when  brought  in  ques- 
tion, either  directly  or  collaterally,  in  any  of  the  Courts  of 
the  State,  where  it  appears  upon  the  face  of  the  proceed- 
ings that  the  justice  had  jurisdiction  of  the  subject  matter 
and  of  the  parties."    It  is  stated  by  Mr.  Shannon,  and  we 
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believe  it  to  be  true,  that  our  Courts  have  repeatedly  made 
liberal  intendments  in  favor  of  the  proceedings  of  justices 
of  the  peace ;  citing  a  number  of  cases  supporting  this  state- 
ment. In  this  case  it  appears  on  the  face  of  the  proceed- 
ings the  justice  had  jurisdiction  of  the  subject  matter  and 
of  both  parties,  though  both  were  brought  before  him  by 
separate  warrants.  The  amount  involved  was  clearly  within 
his  jurisdiction,  and  the  statute  expressly  gave  him  juris- 
diction to  inf  orce  by  attachment  subconstractor's  liens,  and 
in  such  case  we  are  bound  to  presume  in  favor,  not  only  of 
the  sufficiency  of  the  proceedings  before  him,  but  of  their 
validity,  as  this  statute  provides.  The  reason  and  policy 
of  the  law  for  giving  every  intendment  and  presumption  in 
favor  of  the  sufficiency  and  validity  of  proceedings  before 
justices,  is  too  well  known  to  be  mentioned  here,  and  while 
in  this  case  the  proceedings  were  not  altogether  regular,  we 
think  it  would  be  too  technical  to  hold  that  they  were  so 
irregular  and  invalid  as  to  authorize  their  dismissal  ad  was 
done  by  tiie  learned  trial  Judge.  It  has  been  repeatedly 
held  that  the  remedial  features  of  the  mechanic's  and  fur- 
nisher's lien  law — that  is,  the  remedy  provided  for  the  en- 
forcement of  these  liens — ^will  be  literally  construed  by  the 
Ck)urts,  and  when  the  party  claiming  the  lien  has  shown, 
in  the  way  provided  by  law,  that  it  exists  in  his  favor,  then 
the  Courts  will  be  exceedingly  liberal  in  enforcing  the 
remedies  provided  in  his  favor.  6  Pickle,  463 ;  8  Pickle, 
30ft;  7  Bax.,  199 ;  4  Lea,  557,  and  other  cases  which  might 
be  cited. 

Ihe  Supreme  Court,  in  an  opinion  delivered  by  Spe- 
cial Justice  Henderson  at  Knoxville  in  1907,  and  re- 
I)orted  in  11  Cates,  497,  in  the  case  of  Luttrell  v.  The 
Railroad,  quoted  approvingly  from  2  Jones  on  Liens, 
section  1303,  as  follows.  "He  (meaning  the  subcon- 
tractor or  furnisher)    should   either   obtain   a  judgment 
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against  the  contractor  before  bringing  an  action  to  en- 
force the  lien,  or  he  should  make  the  contractor  a  party 
to  that  action.  .  .  .  He — that  is,  the  owner  of  the 
land  against  which  the  lien  is  sought  to  be  enforced — 
ought  to  be  furnished  with  an  adjudicated  claim  and  not 
with  a  mere  open  account." 

In  an  opinion  delivered  by  the  Supreme  Court  of  Iowa, 
71  Iowa,  347,  from  which  a  quotation  is  made,  it  is 
said:  "If  the  claim  were  liquidated,  it  may  be  the  prin- 
cipal contractor  would  not  be  a  necessary  party,"  and 
in  the  closing  part  of  the  excerpt  "from  the  Iowa  case, 
it  is  again  said:  "He  ought  to  be  furnished  with  an  ad- 
judicated claim,  and  not  with  a  mere  op6n  account."  We 
think,  in  this  case,  that  the  defendant,  Mrs.  Williamson, 
was  presented  Avith  an  adjudicated  claim,  or  rather  that 
the  claim  of  $250  by  plaintiff  against  Pearcy,  was  ad- 
judicated and  settled  in  the  suit  by  the  Justice  Taylor, 
as  is  shown  by  his  judgment  entered  on  his  papers.  The 
defendant,  Pearcy,  did  not  dispute  or  controvert  the  cor- 
rectness of  the  justice's  judgment  against  him,  but  was 
satisfied  with  it,  and  for  that  reason  prayed  no  appeal 
therefrom.  It  then  became  an  adjudicated  claim  between 
plaintiff,  Christie,  and  the  defendant,  Pearcy,  and  he, 
not  having  appealed  from  such  adjudication,  was  forever 
bound  thereby.  When  the  cause  reached  the  Circuit  Court 
on  the  appeal  of  the  defendant,  Mrs.  Williamson,  plain- 
tiff's claim  against  the  defendant,  Peary,  was  still  an 
adjudicated  claim.  The  appeal  of  the  defendant,  Mrs. 
W^illiamson,  did  not  affect  that  adjudication  nor  operate 
to  set  it  aside  or  in  anv  way  annul  it,  and  when  her  learned 
counsel  made  his  motion  in  the  Circuit  Court,  to  quash 
and  dismiss  the  proceedings  as  to  her,  the  claim  of  plain- 
tiff, Christie,  against  the  defendant,  Pearcy,  was  then 
an  adjudicated  one — was  no  longer  an  open  account,  but 
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had  merged  into  the  judgment  of  a  Court  which  had  jur- 
risdiction  of  the  subject  matter  and  of  Mr.  Pearcy,  one 
of  the  parties  to  the  suit,  and  for  these  reasons  we  are  of 
the  opinion  that  the  defendant,  Williamson,  had  no  right 
to  have  the  attachment  quashed  and  dismissed.  While 
the  proceedings,  from  the  incipiency  of  this  cause  up  to 
the  time  of  the  rendition  of  the  judgment  by  the  justice, 
were  irregular,  yet  we  are  bound,  under  the  statute,  to 
presume  in  favor  of  their  validity,  and  we  hold  that  the 
magistrate's  judgment  shows  that  the  parties,  at  the  time 
it  was  rendered,  had  either  expressly  or  tacitly  agreed  that 
the  justice  should  hear  and  determine  the  case  upon  its 
merits,  which  he  proceeded  to  do  without  any  objections 
on  the  part  of  defendant,  Mrs.  Williamson,  or  her  able 
counsel. 

In  the  case  of  Lutirell  v.  Railroad,  supra,  the  sub- 
contractor was  not  made  a  party  to  the  suit,  but  the  fur- 
nisher sued  only  the  principal  contractor  and  the  owner 
of  the  property  on  which  the  lien  was  claimed.  The  ques- 
tion was  made  in  that  case,  that  the  subcontractor  was 
a  proper  party,  but  the  learned  special  justice  held  that 
the'  railroad  company,  against  whose  property  the  lien 
was  sought  to  be  enforced,  had  waived  the  right  to  make 
the  question  by  answering  to  the  merits  of  the  bill.  It 
is  true  that  was  a  case  in  Chancery,  but  we  think  that  in 
proceedings  before  justices,  equally  as  liberal  a  rule 
should  prevail  as  does  when  the  suit  is  in  a  Court  of  Equity, 
and  that  if  the  defendant,  Mrs.  Williamson,  objected  to 
the  proceedings  as  they  were  at  the  time  the  justice  heard 
the  case,  she  should  have  then  made  known  her  objections 
instead  of  waiting  until  she  reached  the  Circuit  Court 
and  raised  the  question  at  a  time  when  plaintiff's  lien  was 
lost,  if  the  proceedings  were  so  irregular  and  invalid  as 
required  their  dismissal  as  to  her  and  her  property.     She 
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did  not  make  her  objections  before  the  justice,  but,  we 
think,  from  the  judgment  of  the  justice,  she  tacitly  as- 
sented to  proceed  with  the  case  as  if  the  proceedings  were 
regular  and  in  conformity  to  law.  It  has  been  held  by 
the  Supreme  Court  that  there  is  a  strong  and  growing  in- 
clination upon  the  part  of  the  Supreme  Court,  repeatedly 
announced,  to  escape  from  the  embarrassments  of  tech- 
nicalities that  are  empty  and  without  reason,  and  tend 
to  defeat  law  and  rights,  103  Tenn.,  648 ;  109  Tenn.,  167. 
In  the  case  of  Wilson  v.  State,  109  Tenn.,  167,  the 
Supreme  Court  said :  *'The  day  is  past  for  rescuing  the 
guilty  by  mere  technicalities,  and  when  guilt  is  clearly 
established,  and  the  merits  have  been  reached,  there  will 
be  no  reversal  except  for  substantial  errors  which  have  de- 
prived defendant  of  some  constitutional  or  legal  right." 
and  we  think  the  technicality  insisted  on  in  this  case  is 
"empty  and  without  reason,"  and  we  are  not  inclined  to 
allow  them  to  defeat  a  meritorious  claim  and  deprive 
plaintiff  of  his  remedy  to  enforce  his  lien  as  given  him 
by  the  Legislature,  and  for  the  forgoing  reasons  it  is 
our  opinion  that  the  judgment  of  the  Circuit  Judge  was 
erroneous,  and  his  action  in  quashing  the  attachment  and 
dismissing  the  proceedings  as  to  the  defendant,  Mrs.  Wil- 
liamson, and  her  property,  must  be  reversed  and  the  cause 
remanded  to  the  Circuit  Court  of  Madison  County  for 
further  proceedings.  The  defendant,  Mrs.  Williamson, 
will  pay  the  cost  of  this  appeal. 


STATE  OF  TENNESSEE.  175 


Baker  v.  Bates. 


E.  T.  Baker  v.  Ida  Bates. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
{Jackson,    April  Term,  1913.) 

1.  Seduction.    Evidence    supporting    verdict.    Corroboration    of 

Plaintiff, 

An  assignment  of  error  tbat  there  is  no  material  evidence  to 
support  a  verdict  for  plaintiff  in  a  seduction  ease  must  be 
overruled  where  the  plaintiff  below  details  the  facts  war- 
ranting the  inference  of  seduction,  although  she  is  not  cor- 
roborated by  a  single  witness.  It  is  for  the  Jury  to  deter- 
mine whether  they  wUl  believe  her  statements. 

2.  JuBT  Trial.    Withdrawal  of  evidence  by  instruction. 

It  will  be  presumed  that  a  Jury  disregarded  evidence  which 
the  trial  Judge  specifically  instructed  them  not  to  consider. 
The  burden  is  on  the  appellant  to  show  that  notwithstanding 
this  instruction  the  incompetent  evidence  influenced  the 
Jurors. 

3.  E>nDKNCE.    General  character.    Specific  acts  admitted  by  wit- 

ness. 

Witnesses  introduced  to  show  that  a  party  or  another  witness 
sustains  a  good  character  may,  on  cross-examination,  be  in- 
terrogated as  to  rumors  of  specific  acts  inconsistent  with 
good  character;  and  under  this  rule  the  witnesses  may  be 
interrogated  as  to  admissions  made  by  the  party  whose  char- 
acter is  in  issue. 

4.  Seduction.    Punitive  damages. 

Punitive  damages  are  as  a  general  rule  recoverable  in  actions 
of  seduction,  and  these  damages  do  not  have  to  be  specific- 
ally claimed,  nor  need  there  be  aveiTed  any  other  circum- 
stances than  those  which  usualy  accompany  the  debauching 
of  a  female. 

5.  Same.    Instructions, 

An  instruction  of  the  Court  upon  punitive  damages  in  the  fol- 
lowing language  will  be  held  sufficient,  or  at  least  not  erro- 
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neous,  In  the  absence  of  special  request :     "You  may  If  you  * 
see  proper  award  plaintiff  punitive  damages."     This  Instruc- 
tion Is  not  erroneous  when  applied  to  a  case  of  seduction. 

6.  Damages.    Excessive.    Poverty  of  defendant. 

The  poverty  of  a  defendant  In  a  seduction  case  affords  no 
substantial  excuse  for  mitigating  the  compensatory  damages 
of  a  plaintiff  In  seduction. 

7.  Damages.    Remittitur  required  "by  trial  Judge, 

The  action  of  the  trial  Judge  In  requiring  a  remittitur  Is  en- 
titled to  very  great  weight  In  this  Court. 


From  Perry  County. 


Appeal  in  error  from  the  Circuit  Court  of  Perry  County, 
X.  R.  Barham,  Judge. 

H.  C.  Carter  for  Plaintiff  in  Error. 

John  W.  Greer  for  Defendant  in  Error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

Defendant  in  error  recovered  a  verdict  of  $2,500.00 
against  plaintiff  in  error  for  seduction.  Upon  motion 
for  a  new  trial,  the  Circuit  Judge  suggested  and  required 
remittitur  of  $500.00.  This  was  done  by  defendant  in 
error  under  protest.  The  other  grounds  of  the  motion  for 
a  new  trial  were  overruled  and  judgment  pronounced  for 
$2,000.00  and  costs.  This  appeal  is  prosecuted  to  re- 
verse this  judgment.  The  oral  discussions  and  the  briefs 
take  a  wide  range,  but  we  make  it  a  practice  to  deal 
with  such  questions  only  as  are  presented  to  us  upon 
the  record. 
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The  first  assignment  of  error  is  that  there  is  no  ma- 
terial evidence  to  support  the  verdict.  The  principal 
argument  made  under  this  assignment  is  that  the  first 
count  of  the  declaration  does  not  state  a  cause  of  action, 
and  that  the  averments  of  the  second  count  are  not  sus- 
tained by  the  proof,  in  consequence  of  which  the  verdict 
should  be  held  to  be  without  sustaining  proof. 

Learned  counsel  for  plaintiff  in  error  is  mistaken  in 
his  assumption  that  the  first  count  does  not  set  forth 
a  good  cause  of  action.  It  is  almost  in  exact  accordance 
with  the  common  law  counts  in  actions  of  seduction, 
and  as  a  matter  of  course,  it  must  be  held  good  if  it 
meets  the  requirements  of  common  law  pleading.  It 
averred  in  substance  that  defendant  did  wrongfully  and 
wickedly  seduce  and  carnally  know  the  plaintiff,  an  un- 
married female,  in  consequence  of  which  she  suffered  in 
reputation,  etc.  This  sets  forth  succinctly  the  elements 
of  seduction  as  defined  with  more  elaboration  in  GraJiam 
V.  McReynolds,  90  Tenn.,  673. 

But  if  the  first  count  should  be  held  bad,  the  second 
one  is  conceded  to  be  good;  and  the  general  verdict  can 
be  referred  to  it.  This  second  count  is  in  substance  like 
the  first,  except  that  there  is  an  averment  that  the  de- 
fendant by  false  promises  of  marriage  induced  plaintiff 
to  surrender  her  virtue. 

It  is  argued  that  the  whole  case  developed  by  plaintiff 
below  was  upon  the  theory  of  a  false  promise  of  mar- 
riage, and  that  this  promise  of  marriage  was  not  shown 
by  the  proof  to  have  preceded  the  sexual  act.  The  record 
shows  otherwise. 

Passing  to  the  broad  argument  that  there  is  no  evi- 
dence to  support  the  verdict,  it  suffices  to  say  that  if  the 
jury  in  their  wisdom  determined  to  accord  full  credit 
to  this  woman,  there  is  no  ground  upon  which  we  can 
12 
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disturb  the  verdict  She  makes  out  a  case  of  deliberate 
seduction — the  case  of  an  dd,  experienced  man  who  in- 
sinuates himself  into  the  affections  of  a  young,  ignorant, 
inexperienced  country  girl,  and  by  instilling  in  her  the 
hope  of  a  marriage,  overcomes  all  her  scruples  and  in- 
duces her  to  yield  to  him.  It  is  the  case  of  a  widower 
inducing  an  unsophisticated  female  to  believe  that  it  is 
no  harm  to  embrace,  if  the  parties  are  engaged  to  be  mar- 
ried, knowing  at  the  same  time  that  he  is  deluding  the 
girl  with  an  alluring  promise  of  marriage.  We  cannot 
yield  assent  to  the  argument  of  learned  counsel  that  Miss 
Bates  is  not  to  be  believed.  At  all  events,  it  was  for  the 
jurors,  her  fellow  countians,  to  accept  or  reject  her 
statements. 

The  second  and  third  assignments  are  to  the  effect  that 
the  judgment  of  $2,000  is  excessive,  and  that  the  ver- 
dict should  have  been  reduced  more  than  $500;  and  the 
insistence  is  here  that  because  of  the  excessiveness  of  the 
verdict  and  the  failure  of  the  Judge  to  reduce  it  further, 
a  new  trial  should  be  granted.  To  this  latter  proposi- 
tion it  suffices  to  say  that  Appellate  Courts  do  not  now 
reverse  on  account  of  excessiveness  of  verdict,  but  them- 
selves undertake  to  rectify  any  errors  with  respect  thereto. 
By.  V.  Mallett,  2  Tenn.  C.  C.  A.,  454. 

The  main  contention  is  that  the  verdict  is  excessive 
because  plaintiff  in  error  is  shown  to  be  a  poor  man. 
This  is  a  matter  which  may  be  taken  into  consideration, 
but  it  is  of  small  importance  in  determining  the  extent 
to  which  an  injured  party  should  be  compensated.  But 
plaintiff  in  error  is  not  such  a  pauper  as  to  justify  re- 
ducing to  a  minimum  the  claims  of  the  defendant  in  error. 
We  assume  from  the  record  that  he  is  a  man  of  some 
standing  in  his  community,  and  that  he  is  a  capable 
farmer  and  business  man.      He  is  shown  to  be  worth 
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approximately  $4,000.00,  and  that  he  has  good  earning 
capacity.  The  physical  and  mental  suffering  of  defend- 
ant in  error  and  her  disappointment  in  life  were  matters 
peculiarly  within  the  province  of  the  jury;  and  looking 
at  the  case  from  all  sides,  we  are  unable  to  discover  anv- 
thing  that  would  indicate  that  the  jury  acted  with  pas- 
sion, prejudice  or  caprice. 

In  the  fifth  assignment  it  is  said  that  the  Court  er- 
roneously permitted  one  Cunningham,  a  witness  intro- 
duced by  plaintiff  in  error,  to  testify  that  many  years 
before  the  date  of  the  trial,  plaintiff  in  error  had  told 
him  that  he  had  passed  himself  off  as  a  single  man  and  had 
made  love  to  a  girl  after  he  had  married  and  had  children. 
It  was  also  assigned  as  error  that  the  Court  permitted 
this  witness  to  testify  that  it  was  a  part  of  the  general 
character  of  plaintiff  in  error  that  the  latter  had  had 
trouble  with  one  George  Bugg  about  his  wife  many  years 
before  the  trial. 

Cunningham  had  been  introduced  by  plaintiff  in  error 
at  an  early  stage  of  the  case  for  the  purpose  of  showing 
that  he,  plaintiff  in  error,  sustained  a  good  character  and 
was  entitled  to  full  credit.  On  cross-examination,  Cun- 
ningham was  asked  if  it  was  not  a  part  of  the  general 
reputation  of  Baker  that  he  had  said  and  done-  the  things 
hereinabove  mentioned.  We  pause  to  remark  that  these 
were  legitimate  matters  of  inquiry  upon  cross-examina- 
tion, laying  aside  for  the  present  the  question  of  remote- 
ness of  time  as  affecting  character.  These  questions  were 
excepted  to  by  Baker,  upon  the  ground  that  the  inquiry 
was  as  to  matters  that  were  too  remote.  The  Court  over- 
ruled these  objections  at  the  time  they  were  made.  The 
case  proceeded  in  due  course  by  the  further  presentation 
of  evidence  by  both  sides.  When  Baker  took  the  stand  in 
his  own  behalf  he  was  asked  about  the  incidents  herein- 


180  COUKT  OF  CIVIL  APPEALS, 

Baker  v.  Bates. 

above  mentioned  and  specifically  denied  each  of  them. 
At  this  stage  of  the  case  the  trial  Judge  stated  in  sub- 
stance that  he  had  reached  the  conclusion  that  these  mat- 
ters were  not  competent,  and  that  the  objections  should  be 
sustained.  He  proceeded  to  instruct  the  jury  to  exclude 
them  from  their  consideration  and  to  disregard  the  evi- 
dence of  Cimningham  upon  the  subject. 

It  is  earnestly  insisted  by  learned  counsel  that  the 
harm  had  already  been  done,  and  that  the  subsequent  with- 
drawal could  not  efface  the  impressions  created  nor  neu- 
tralize their  force.  We  feel  constrained  to  take  the  con- 
trary view.  Baker  had  made  his  good  character  an  issue, 
and  had  thus  paved  the  way  for  interrogation  as  to  in- 
cidents in  his  career,  including  declarations  made  by  him 
to  witnesses  showing  that  he  did  not  possess  the  good 
character  claimed  by  him. 

We  are  of  opinion  that  the  objection  raised — ^namely, 
that  of  remoteness — ^made  as  it  was  in  the  presence  of 
the  jury,  sufficiently  brought  to  the  minds  of  the  jurors 
a  sound  reason  why  this  testimony  should  have  little  or 
no  weight.  When  in  addition  thereto  we  have  the  com- 
mand of  the  trial  Judge  that  they  exclude  it  from  their 
consideration,  we  must  presume  that  they  obeyed  direc- 
tions. At.  all  hazards,  appellant  ought  to  show  that  in- 
justice resulted.  Again,  the  rule  announced  in  former 
cases  that  Courts  must  reverse  if  incompetent  evidence 
is  admitted,  does  not  now  obtain.  Appellants  should  con- 
vince the  Courts  that  prejudice  was  the  consequence.  We 
are  unable  to  see  that  plaintiff  in  error  was  prejudiced  in 
the  legal  sense.  New  trials  must  not  be  ordered  for 
trivial  causes.  The  protest  of  the  reformers  is  right  in 
this  respect. 

In  the  sixth  assignment  of  error  it  is  said  that  the 
Court  erroneously  instructed  the  jury  as  follows:  "You 
may,  if  you  deem  proper,  assess  punitive  damages.'' 
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This  insistence  is  that  this  was  a  direct  command  to 
the  jury  to  assess  ptmitive  damages:  Fergvson  v.  Moore, 
14  Pickle,  349.  In  the  latter  case  it  was  held  that  the 
allowance  of  ptmitive  damages  was  a  matter  of  discre- 
tion and  that  it  was  error  in  the  Court  to  instruct  the 
jury  that  they  should  award  them.  We  are  of  opinion 
that  that  is  what  the  trial  Judge  did  in  the  instant  case. 
He  simply  stated  in  effect  that  they  might  if  they  deemed 
it  proper  to  add  punitire  damages.  It  is  true  that  the  in- 
structions could  have  been  a  little  more  elaborate  on  the 
subject,  but  there  was  no  request  for  any  amplified  state- 
ment. The  proposition  laid  down  by  His  Honor  was 
correct  as  far  as  it  went.  Hence,  there  can  be  no  assign- 
ment of  error  respecting  this  matter:  Ry.  v.  Hill,  2 
Gates,  407. 

It  is  also  urged  by  learned  counsel  that  the  instruction 
was  erroneous  for  the  reason  that  there  is  nothing  in  the 
declaration  authorizing  the  recovery  of  punitive  dam- 
ages. In  this,  we  think  he  is  mistaken.  Punitive  dam- 
ages are  generally  awarded  in  actions  of  seduction,  espe- 
cially if  the  seduction  was  accomplished  under  a  promise 
of  marriage:  Ooodall  v,  Thurman,  1  Head,  209.  It  is 
not  necessary  that  these  damages  be  claimed  eo  nomine 
It  is  sufficient  if  the  facts  alleged  justify  their  recovery. 
Railroad  v.  Ray,  17  Pickle,  6;  Express  Co.  v.  Brown, 
19  Am.  St  Kep.,  310. 

Kecurring  to  the  fourth  assignment  of  error,  it  is  said 
that  the  Court  erroneously  refused  to  give  in  charge  cer- 
tain special  requests,  INTos.  3  and  4.  Request  No.  3  was 
in  substance  to  the  effect  that  where  a  promise  of  mar- 
riage is  alleged  to  have  been  resorted  to  as  the  means  of 
inducing  the  surrender  of  virtue,  it  is  incumbent  upon 
her  to  show  that  the  promise  of  marriage  was  made  ante- 
cedent to  the  sexual  intercourse.     Conceding  the  sound- 
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ness  of  this  proposition,  learned  counsel  for  defendant 
in  error  responds  that  the  trial  Judge  in  substance  so 
stated  to  the  jury,  and,  further,  that  the  request  is  an 
abstraction,  for  the  reason  that  there  is  no  evidence  call- 
ing for  the  same.  He  is  correct  in  both  respects.  There 
is  no  intimation  from  anyone  that  Baker  made  any  prem- 
ise of  marriage  after  having  had  sexual  intercourse  with 
Miss  Bates.  The  proof  is  all  one  way,  that  any  promise 
he  made  was  made  prior  to  their  intimacy.  In  addition, 
we  think  His  Honor  sufficiently  stated  to  the  jury  that 
it  was  incumbent  upon  Miss  Bates  to  show  that  the  promise 
of  marriage  was  one  of  the  means  used  to  induce  a  sur- 
render by  her.    We  overrule  this  assignment. 

The  fourth  request  which  it  is  utged  the  Court  should 
have  given  was  to  the  effect  that  if  Miss  Bates  testified  that 
Baker  came  upon  her  in  the  woods  three  times  without 
previous  arrangement,  they  might  look  to  these  facts  in 
passing  upon  her  credit  as  a  witness.  We  are  not  aware 
of  any  rule  of  practice  which  requires  a  trial  Judge  to 
single  out  particular  conduct  of  a  single  witness  and 
call  the  attention  of  the  jury  thereto.  Besides,  we  think 
the  jury  were  given  a  sufficient  number  of  rules  by  which 
to  test  the  credibility  of  all  witnesses,  including  plaintiff 
below.     This  assignment  of  error  must  be  overruled. 

It  is  urged  by  defendant  in  error  that  the  Court  er- 
roneously required  a  reduction  of  the  verdict  to  $2,000. 
After  carefully  pondering  this  matter,  we  are  of  opinion 
that  we  should  not  disturb  the  action  of  the  trial  Judge 
in  this  respect.  He  is  the  thirteenth  juror,  and  his  opinion 
as  to  the  amount  of  damages  is  entitled  to  weight.  He 
saw  plaintiff  below  and  her  family,  and  was  enabled  to 
judge  of  the  extent  to  which  she  was  injured.  He  like- 
wise noted  the  conduct  of  the  defendant  and  weighed 
the  matters  of  mitigation.    While  this  is  a  puzzling  legal 
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proposition — that  is,  the  power  to  reverse  the  action  of 
a  Circuit  Judge  in  reducing  damages,  we  have  con- 
cluded that  we  should  not  disturb  the  order  made  in  this 
case. 

Before  concluding  it  is  well  that  we  respond  to  the 
contention  earnestly  and  ably  pressed  upon  us  that  as 
defendant  in  error  is  not  corroborated  in  her  statements 
respecting  sexual  intercourse,  her  judgment  should  be 
reversed;  that  there  ought  to  be  established  in  civil  cases 
the  rule  that  a  plaintiff  in  seduction  who  is  uncorroborated 
fails  to  sustain  her  case.  This  doubtless  would  be  the 
better  and  safer  practice.  This  would  be  an  obstacle  in  the 
wav  of  the  blackmailer.  But  in  the  absence  of  a  statute 
the  Courts  of  the.  State  would  not  be  authorized  to  for- 
mulate such  a  rule  of  practice.  The  rule  and  the  practice 
in  this  jurisdiction  is  that  if  the  jury  accept  the  version 
and  the  theory  of  the  woman  in  the  case,  mere  man  must 
abide  the  consequences. 

It  results  from  the  foregoing  that  the  judgment  of 
$2,000  must  be  afiirmed  with  costs. 
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Mrs.  Hattie  Tully  and  Husband  v.  Yazoo  &  Missis- 
sippi Railroad  Company. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
{Jackson,     April  Term,  1913.) 

OABBQBB8  OF  PA88KE?Gna.      Waiting-Toom,      Heating,      Patsenger 
toaiting  hetween  trains, 

A  passenger  -who  takes  passage  at  a  station  of  a  railway  com- 
pany, destined  to  a  distant  point  on  its  line  and  wlio,  because 
of  schedule  arrangements,  occupies  a  waiting-room  at  an  in- 
tervening station  for  several  hours,  may  maintain  suit 
again«t  the  company  for  neglecting  its  duty  to  keep  its  wait- 
ing-room comfortably  heated.  And  the  statutory  provision 
that  companies  shall  open  and  keep  heated  their  waiting- 
rooms  for  OD0  hour  before  the  arrival  and  d^mrture  of 
trains  has  no  appUcation. 


(From  Shelby  County.) 

Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County,  Division  No.  1.    J.  M.  Youno^  Judge. 

A.  W.  Biggs  and  Thos.  Evans  for  Plaintiff  in  Error. 

Bell^  Terry  &  Bell  for  Defendants  in  Error. 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  by  Mrs.  Tully  to  recover  dam- 
ages alleged  to  be  due  her  because  of  the  negligent  fail- 
ure of  defendant  company  to  properly  heat,  make  and 
keep  comfortable  a  station  house  of  the  defendant  com- 
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pany  at  Clarksdale,  in  Mississippi,  whereby,  and  on  ac* 
count  of  which  failure,  she  was  caused  to  take  a  severe 
cold,  resulting  in  injury  to  her  in  certain  respects,  which 
will  be  hereinafter  mentioned.  There  was  a  judgment 
in  her  favor  in  the  lower  Court  for  $500  damages,  and 
being  dissatisfied  with  the  amount,  she  prayed  an  appeal 
to  this  Court  and  assigned  as  error,  that  the  verdict  of 
the  jury  is  so  inadequate  as  to  indicate  passion,  prejudice, 
caprice  or  corruption  on  the  part  of  the  jury.  The  de- 
fendant company  has  also  appealed  from  the  judgment 
against  it,  and  has  assigned  as  error  the  refusal  of  the 
Circuit  Judge  to  sustain  its  motion  for  a  directed  verdict. 
Its  assignment  will  be  first  disposed  of. 

It  appears  that  Mrs.  TuUy,  whose  home  was  near  Mem- 
phis, and  who,  at  the  time,  was  a  married  woman,  was 
at  Sunflower,  in  the  State  of  Mississippi  on  the  evening 
of  the  26th  of  October,  1912,  and  wanted  to  go  from  that 
point  to  Hollywood,  in  Mississippi,  both  of  which  towns 
are  on  the  line  of  the  defendant's  railway,  and  between 
which  is  the  town  of  Clarksdale,  Mississippi,  at  which 
latter  place  a  change  of  cars  was  necessary  in  order  to 
reach  Hollywood.  She  had  been  in  and  around  Sun- 
flower, and  further  south,  on  defendant's  line  of  rail- 
way for  about  ten  days  or  two  weeks,  or  perhaps  longer, 
but  on  the  26th  of  October,  being  at  Sunflower,  decided 
to  go  from  that  place  to  Hollywood,  and  in  order  to  do  so 
had  to  go  on  defendant's  train,  but  was  forced  to  change 
cars  at  Clarksdale.  About  dark  that  evening  she  went  to 
the  ticket  oflSce  of  defendant  company  at  Sunflower  and 
wanted  to  buy  a  ticket  from  that  point  through  Clarks- 
dale to  Hollywood,  and  have  her  baggage  checked  through 
to  the  latter  point.  When  she  asked  the  agent  for  a  ticket, 
she  told  him  she  wanted  to  check  her  baggage  through  to 
Hollywood,  when  he  told  her  that  he  could  not  check  it 
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through  to  Hollywood,  and  could  only  check  it  to  Clarks- 
dale,  at  which  place  she  would  have  to  get  another  ticket 
and  re-check  her  baggage  to  HoUyw^ood.  For  some  rea- 
son, not  explained,  while  the  defendant  company  owns 
the  lines  of  railway  that  run  from  Sunflower  past  Clarks- 
dale  to  Hollywood,  yet  its  agent  would  not  check  her  bag- 
gage through  from  Sunflower  to  the  latter  place,  and  so  in- 
formed her.  It  does  not  appear  that  he  could  not,  or  would 
not,  sell  her  a  ticket  through  from  Sunflower  to  Hollywood. 
She  bought  a  ticket  to  Clarksdale,  and  sometime  after  dark 
that  evening,  went  aboard  one  of  defendant's  trains  and 
was  carried  from  Sunflower  to  Clarksdale,  arriving  at  the 
latter  point  sometime  after  nine  o'clock. 

It  seems  she  did  not  check  her  baggage  at  Sunflower, 
which  was  a  suitcase,  but  carried  it  in  her  hand  on  the 
train.  When  she  arrived  at  Clarksdale  she  went  into  the 
station  house,  and  told  the  agent  that  she  wanted  a  ticket  to 
Hollywood.  She  testified  the  agent  said :  "Lady,  you  can- 
not go  over  to  Hollywood  until  6.60  in  the  morning,  but  I 
can  sell  you  a  ticket  and  check  your  baggage  all  right." 
She  says  she  then  bought  the  ticket  and  checked  her  suit- 
case and  kept  her  sample  case  with  her.  After  buying  her 
ticket  and  checking  her  suitcase,  she  then  asked  the  agent  if 
it  would  be  all  right  for  her  to  stay  in  the  depot  that  night 
and  until  the  train  for  Hollywood  reached  there  the  next 
morning,  when  the  agent  replied:  "That  was  what  it  was 
built  for;  that  was  what  it  was  for." 

She  remained  in  the  waiting  room  of  the  station  house 
some  time  until  the  next  morning,  when  the  train  for 
Hollywood  reached  Clarksdale.  There  were  six  other  per- 
sons in  the  waiting-room  during  the  night,  two  of  them 
being  old  gentlemen.  There  was  no  fire  in  the  room.  It 
grew  cold  about  eleven  o'clock,  when  she  began  to  suffer 
from  the  cold.     After  being  in  the  waiting-room  about  an 
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hour  and  a  half  or  two  hours,  she  went  to  the  agent,  from 
whom  she  had  bought  the  ticket,  and  asked  him  to  build  a 
fire  in  the  stove,  when  he  replied :  '^I  will  have  one  built 
right  away."  He  failed,  however,  to  have  the  fire  built, 
and  about  two  o'clock,  as  her  suffering  was  greater  on  ac- 
count of  the  cold  room,  she  again  went  to  the  agent  and 
told  him  she  was  cold,  calling  his  atention  to  the  fact  that 
she  was  hoarse,  and  said :  "You  see  I  am  sick.  I  want  you 
to  have  a  fire  built"  And  he  told  her  he  would  have  that 
done  immediately.  This  was  about  two  o'clock  in  the  morn- 
ing. She  testified  that  she  again  went  to  the  agent  after 
3.30  in  the  morning,  and  told  him  no  fire  had  been  built, 
when  he  promised  her  again  to  do  so  in  a  few  minutes,  but 
did  not  build  a  fire  until  a  short  time  before  her  train  left 
at  6.30  in  the  morning,  and  when  she  left  the  fire  was  not 
burning  well. 

When  she  reached  Clarksdale,  she  testified  that  she  was 
sick,  and  that  she  contracted  a  cold  while  in  the  station 
house,  growing  so  hoarse  that  she  could  hardly  speak  above 
a  whisper,  and,  after  getting  on  her  train  for  Hollywood, 
she  became  deathly  sick,  and  she  decided  not  to  go  to  Holly- 
wood, but  to  go  to  Dyersburg,  Tennessee,  where  she  had 
friends,  and  with  whom  she  could  stay  without  it  costing 
her  anything  if  she  should  become  seriously  ill.  The  con- 
ductor re-checked  her  suitcase  for  Poplar  Street  Depot  at 
Memphis,  and  she  went  to  that  point.  That  afternoon  be- 
tween three  and  four  o'clock  she  took  train  at  Memphis  for 
Dyersburg,  reaching  that  place  about  eight  o'clock  that 
night 

With  the  exception  stated,  she  said  her  health  had  been 
good,  and  was  good  at  the  time  she  was  at  Clarksdale  and 
contracted  the  severe  cold  in  defendant's  waiting-room  at 
that  point;  that  her  sickness  had  then  been  on  her  about 
twenty-four  hours,  and  the  cold  she  contracted  in  the  sta- 
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tion  just  stopped  everything,  and  cansed  her  throat  to  rise 
and  become  rery  sore  before  daylight  the  next  morning. 
When  she  reached  Dyersburg^  she  consulted  a  physician 
about  her  condition.  Her  throat  had  become  so  sore  that 
the  doctor  thought  her  tonsils  would  probably  rise,  and  they 
did,  and  in  about  eight  or  nine  days  thereafter  bursted. 
He  prescribed  for  her  and  relieved  her  pain  to  some  extent 
Once  a  month,  ever  since  the  time  she  contraeted  the  cold 
in  defendant's  station  at  Clarksdale,  her  toogils  become 
sore,  swollen,  and  burst,  and  is  not  only  exceedingly  pain- 
ful, but  the  odor  cansed  by  the  rising  and  bursting  is  very 
offensive. 

This  case  was  tried  November  17,  1913,  or  a  little  more 
than  a  year  after  she  was  at  Clarksdale,  and  contracted  the 
cold,  and  once  a  month  since  then,  during  her  sickness,  her 
tonsils  have  swollen  to  such  an  extent  that  they  burst,  being 
very  painful,  and  also  very  offensive.  About  a  month  after 
she  was  at  Clarksdale,  she  consulted  an  eminent  specialist 
in  Memphis  about  the  condition  of  her  tonsils,  who  advised 
that  they  be  cut  out ;  but  she  gives  as  a  reason  for  not  doing 
so,  that  she  was  not  financially  able  to  pay  for  the  operation. 
There  can  be  no  doubt  this  woman  suffered  greatly  once  a 
month  on  account  of  her  sore  and  swollen  tonsils,  and  that 
this  was  caused  by  the  cold  waiting-room  she  was  compelled 
to  occupy  at  Clarksdala 

It  appears  that  the  L^slature  of  Mississippi  has  en- 
acted the  following  law:  "Every  railroad  shall  keep  rooms 
open  for  the  reception  of  passengers,  at  all  passenger  sta- 
tions, at  least  one  hour  before  the  arrival,  and  a  half  hour 
after  the  departure  of  passenger  trains ;  and  that  all  recep- 
tion rooms  shall  be  made  comfortable,  and  shall  be  kept  in 
a  cleanly  and  decent  condition,  and  properly  heated  when 
necessary,  and  properly  lighted  at  night.  The  agent,  or 
person  in  charge,  shall  preserve  order,  and,  if  necesary. 
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eject  any  person  whose  conduct  is  boisterous  or  offensive." 
The  record  shows  that,  on  the  night  in  question^  in  the  wait- 
ing-room for  the  colored  passengers,  there  was  kept  a  good, 
warm  fire;  while  in  the  waiting-room  where  this  lady,  and 
the  other  white  passengers  remained,  there  was  no  fire  in 
the  stove  at  any  time  while  she  was  there,  until  a  short 
time  before  her  departure  at  6.30  the  next  morning.  The 
defendant  company  examined  two  witnesses  who  were  in 
its  ticket  office  on  the  night  of  the  26th  of  October,  one  the 
fore  part  of  the  night,  and  the  other  from  twelve  o'clock 
until  eight  o'clock  the  next  morning.  These  two  witnesses 
contradict  the  testimony  of  the  plaintiff  and  her  witnesses 
about  the  purchase  of  a  ticket  by  her  and  the  checking  of 
her  ba^age.  They  deny  that  she  asked  them,  or  either  of 
them,  to  make  a  fire  in  the  stove,  as  she  and  her  witnesses 
testify,  and  that  being  an  issue  between  them  on  material 
points,  it  was  proper  that  the  case  go  to  the  jury  to  settle 
these  questions  of  fact. 

Defendant's  learned  coimsel,  however,  insists  that,  under 
the  law  of  Mississippi,  quoted  supra,  the  company  was 
only  required  to  keep  its  waiting-rooms  open  and  com- 
fortable one  hour  before  the  arrival  of  passenger  trains,  and 
a  half  hour  after  their  departure;  that  under  the  Missis- 
sippi law  the  company  was  not  bound  to  make  a  fire  in  the 
stove  in  its  waiting-room  so  as  to  render  it  comfortable, 
except  an  hour  before  the  arrival  and  half  hour  after  the 
departure  of  each  passenger  train.  The  Ic^c  of  the  posi- 
tion assumed  by  counsel  is,  that  no  matter  how  many  pas- 
sengers may  be  detained  at  Clarksdale,  awaiting  a  train  to 
carry  them  away,  the  company  is  not  required  to  keep  its 
waiting-rooms  comfortable,  except  the  short  time  men- 
tioned, before  and  after  the  arrival  and  departure  of  its  pasr 
senger  trains.  As  we  construe  the  law  of  Mississippi,  the 
railroad  company  is  compelled  to  keep  the  rooms  open  for 
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the  reception  of  passengers,  one  hour  before  the  arrival, 
and  a  half  hour  after  the  departure  of  passenger  trains. 
The  first  part  of  this  law  provides  for  keeping  the  rooms, 
for  the  reception  of  passengers,  open  a  certain  length  of 
time.  During  that  time  the  agent  of  the  company  cannot 
lawfully  close  these  rooms,  as  the  law  requires  them  to  be 
kept  open.  This  law  goes  further  liian  that,  and  provides 
that  "all  receiption  rooms  shall  be  made  comfortable.  .  .  . 
and  properly  heated  when  necessary,"  the  meaning  of 
which  must  be  that,  when  used  by  passengers,  or  persons 
intending  to  become  passengers,  they  must  be  made  com- 
fortable, and  properly  heated  when  necessary. 

It  appears  from  the  testimony  of  Mrs.  TuUy  that,  after 
her  arrival  at  Clarksdale,  she  bought  a  ticket  from  the 
agent,  which  entitled  her  to  carriage  from  that  point  to 
Hollywood.  She  then  had  her  suitcase  checked  to  the 
latter  place.  When  she  bought  the  ticlt©^,  she  then  became 
a  passenger.  According  to  all  the  authorities,  after  a  per- 
son has  bought  a  ticket  which  entitles  them  to  ride  on  the 
company's  trains,  that  person  then  becomes  a  passenger, 
and,  while  in  the  waiting-rooms,  that  person  is  entitled  to 
the  protection  of  a  passenger.  According  to  Hutchison  on 
Carriers,  it  is  the  duty  of  the  railroad  company  to  provide 
comfortable  rooms  for  the  acconmiodation  of  passengers 
while  waiting  at  the  stations ;  and  this  was  so  held  by  Chief 
Justice  Dillor,  in  the  case  of  McDonald  v.  Railroad,  26 
Iowa,  124,  and  is  laid  down  as  the  rule  in  section  516,  2 
Ed.,  Hutchison  on  Carriers.  After  Mrs.  TuUy  bought  her 
ticket,  she  asked  the  agent  if  she  could  remain  in  the  wait- 
ing-room, and  he  told  her  that  was  what  it  was  built  for, 
and  being  so  assured,  she  stayed  there  until  the  next  morn- 
ing. Xot  only  she,  but  five  or  six  other  persons  remained 
in  the  waiting-room  during  the  night.  It  may  be  conceded 
the  company  had  the  right  to  close  its  waiting-room  a  half 
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hour  after  the  train  left,  and  not  open  it  again  until  one 
hour  before  the  arrival  of  the  next  passenger  train,  but  this 
right,  or  privilege,  it  failed  to  exercise,  but  kept  the  room 
open  for  the  accommodation  of  these  persons,  and  expressly 
for  the  benefit  of  the  plaintiff,  assuring  her  at  the  time  that 
it  was  built  for  that  purpose.  Having  kept  it  open,  and 
having  informed  her  she  might  remain  there  until  the  next 
morning,  and  having  sold  her  a  ticket  to  ride  on  its  trains 
from  that  place  to  Hollywood,  it  seems  to  us  that  the  de- 
fendant owed  her  a  duty  to  keep  its  waiting-room  in  a 
comfortable  condition  while  she  stayed  there,  awaiting  the 
arrival  of  her  train. 

The  cases  which  learned  counsel  for  the  railroad  com- 
pany cite,  are  those  where  the  company  told  the  waiting 
passenger  that  he  would  have  to  get  out  of  the  station  and 
find  a  place  elsewhere  to  await  the  arrival  of  the  train,  and, 
after  putting  such  waiting  passenger  out  of  the  station, 
closed  it,  as  it  had  a  right  to  do  under  the  law.  It  is  true, 
under  the  cmmon  law,  the  company  is  not  required  to  keep 
their  waiting-rooms  open  all  the  time,  as  a  place  for  pas- 
sengers to  wait  for  trains,  but  are  only  required  to  keep 
them  open  a  reasonable  time  before  the  arrival,  or  after  the 
departure  of  trains.  There  is  no  complaint  here  that  the 
company  failed  to  keep  its  waiting-room  open,  or  that  it 
turned  this  woman  out  into  the  cold  night  air,  where  she 
contracted  a  cold ;  but  the  complaint  is,  that  they  failed  to 
keep  the  room  comfortable  and  warm  after  telling  her  she 
could  stay  in  it  until  the  next  morning. 

The  case  of  Andrews  v.  Railroad  Company,  86  Miss., 
129,  cited  by  counsel  for  the  Railroad  Company,  shows 
that  the  plaintiff  went  to  the  waiting  room  several  hours 
before  the  departure  of  his  train,  and,  that  his  prime  ob- 
ject in  going  there  was  that  he  might  have  a  comfortable 
iand  convenient  place  in  which  to  transact  the  business 
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of  writing  up  his  daily  insurance  reports.  The  opinion 
shows  that  '^he  had  not,  in  any  sense,  put  himself  in  the 
care  of  the  carrier,  or  directly  within  the  control,  with 
the  bona  fide  intention  of  becoming  a  passenger."  On 
the  facts  of  that  case,  the  Supreme  Court  of  Mississippi 
correctly  decided  it,  but  the  facts  of  this  case  are  quite 
different  from  those  of  that  case.  This  lady  did  not  stay 
in  the  waiting  room  as  a  matter  of  choice  to  transact  her 
private  business.  She  stepped  from  one  of  defendant's 
trains  into  its  waiting  room,  and  then  bought  a  ticket 
from  that  point  to  another  station  on  its  line,  checked  her 
baggage  to  the  point  of  her  destination,  and  asked  per- 
mission of  the  agent  of  the  company  to  remain  until  the 
arrival  of  her  train  the  next  morning.  She  had  put  her- 
self  in  the  care  of  the  company,  and  directly  within  its 
control,  with  the  bona  fide  intention  of  becoming  a  pas- 
senger—in fact,  she  was  then  a  passenger  of  the  defend- 
ant company. 

In  Phillips  t?.  Railway  Company,  124  N.  C,  123,  the 
Supreme  Court  of  North  Carolina  says:  "A  party  com- 
ing to  a  railroad  station  with  the  intention  of  taking 
the  defendant's  next  train,  becomes,  in  contemplation  of 
law,  a  passenger  on  its  road,  provided  that  his  coming 
18  within  a  reasonable  time  before  the  time  for  departure 
of  said  train."  It  is  held  in  that  case^  that  it  is  not 
necessary  that  he  should  have  purchased  a  ticket,  but  if 
he  came  to  the  station  with  the  bona  fide  intention  of  be- 
coming a  passenger  a  reasonable  time  before  the  arrival 
of  his  train,  he  thereby  becomes  a  passenger  of  the  de- 
fendant company,  and  entitled  to  its  protection,  care  and 
comfort. 

In  nearly  all  the  cases  cited  by  learned  counsel  for 
appellee,  it  appears  that  the  litigation  arose  out  of  the 
act  of  the  agents  of  the  company  in  putting  the  intended 
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passenger,  or  person,  out  of  the  waiting  room  and  clos- 
ing it  up  in  accordance  with  a  right  conceded  by  statute, 
or  a  right  which  the  company  had  under  the  common  law. 
But  we  have  no  such  case  as  that  before  us.  It  is  con- 
ceded by  learned  counsel  for  the  company,  that,  if  Mrs. 
TuUy  had  bought  a  through  ticket  at  Sunflower  for  Holly- 
wood, and  had  been  compelled  to  wait  at  Clarksdale  for 
her  connecting  train,  then  she  would  have  a  good  cause 
of  action  against  the  company  for  failure  to  keep  the  wait- 
ting  room  comfortable.  We  are  of  the  opinion  that  she 
was,  in  fact,  practically,  and  to  all  intents  and  purposes, 
a  through  passenger  from  Sunflower  to  Hollywood.  She 
departed  on  plaintiff's  train  from  Sunflower  to  Hollywood. 
Before  buying  her  ticket  at  Sunflower,  she  sought  to  pur- 
chase a  ticket  and  have  her  baggage  checked  through  to 
Hollywood,  but  the  agent  informed  her  that  he  could  not 
sell  her  such  ticket,  nor  could  he  so  check  her  baggage,  but 
would  sell  her  a  ticket  to  Clarksdale,  and  check  her  bag- 
gage to  that  point,  and  when  she  reached  that  place  she 
could  then  buy  a  ticket  for  Hollywood,  and  check  her 
baggage  to  that  station.  When  she  arrived  at  Clarksdale, 
she  at  once  did  what  the  agent  informed  her  she  could  do, 
and  we  think  to  all  intents  and  purposes  she  was  a  through 
passenger,  although  she  did  not  have  a  through  ticket. 
The  accident  that  she  failed  to  have  such  ticket  because 
the  agent  did  not  sell  it  to  her,  we  think,  does  not  make 
her  any  the  less  a  through  passenger.  The  company  knew 
where  she  boarded  its  train,  and  to  what  point  she  de- 
sired to  go,  and  whether  she  had  a  through  ticket  or  not, 
she  was  compelled  to  remain  all  night  at  Clarksdale.  But, 
even  if  she  were  not,  as  we  think  she  was,  a  through 
passenger,  she  nevertheless  became  the  defendant's  pas- 
senger again  as  soon  as  she  bought  her  ticket  at  Clarks- 
dale, and  while  remaining  in  the  station  house,  -with 
13 
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the  knowledge  and  consent  of  defendant's  agent,  she  was 
entitled  to  the  care  and  protection  of  the  defendant  com- 
pany, and  to  have  a  comfortable,  warm,  well-lighted  place 
in  which  to  remain  while  waiting  for  her  train. 

It  was  said  by  the  Supreme  Court  of  Texas,  in  the 
case  of  Railroad  Company  v.  Foster,  and  cited  by  coun- 
sel for  Mrs.  TuUy:  "When  the  relation  of  carrier  and 
passenger  is  once  established,  it  usually  continues  till 
the  end  of  the  journey,  unless  it  is  sooner  terminated  by 
the  voluntary  act  of  the  passenger."  In  this  case  that 
relation  was  established  at  Sunflower,  when  Mrs.  TuUy 
bought  her  ticket  to  Clarksdale.  We  are  inclined  to  think 
that  relation  was  not  terminated  after  her  arrival  at  Clarks- 
dale, but,  if  mistaken  in  that,  the  relation  of  passenger 
was  again  established  as  soon  as  she  purchased  her  ticket 
for  Hollywood,  and,  when  re-established,  she  was  then 
entitled  to  the  care  and  protection  of  the  defendant  com- 
pany, and  to  have  a  warm,  comfortable  waiting  room  in 
which  to  stay  until  the  arrival  of  her  train,  and  especially 
is  this  true  when  the  company  permitted  her  to  use  the 
waiting  room  as  a  place  to  stay  until  her  train  came.  It 
is  said  by  the  Supreme  Court  of  Texas,  in  the  case  cited : 
"The  carrier  owes  the  duty,  even  in  the  absence  of  any 
statutory  regulation,  of  allowing  passengers  the  use  of  their 
waiting  room  a  reasonable  time  before  and  after  the  ar- 
rival and  departure  of  trains,  and  that  they  would  be 
required  ot  permit  the  use  of  waiting  rooms  between  trains 
by  through  passengers  at  junction  points." 

But  the  question  of  the  use  of  the  waiting  room  is  not 
in  issue  in  this  case.  The  depot  was  not  closed  during  the 
night,  and  Mrs.  Tully  used  it  with  the  knowledge,  per- 
mission and  consent  of  defendant's  agent,  and  having 
allowed  her  to  so  use  it,  and  in  fact  she  had  a  right  to 
do  so  as  we  think,  after  she  became  a  passenger,  it  was 
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then  its  duty  to  keep  it  in  a  warm,  comfortable  condition, 
so  as  not  to  injure  her  health  in  any  respect,  and  failing 
to  do  so,  it  is  liable  to  her  for  whatever  damages  she  sus- 
tained by  reason  of  such  failure. 

It  ia  insisted  by  her  learned  counsel  that  the  verdict 
returned  by  the  jury  is  grossly  inadequate,  in  so  much  that 
it  evinces  passion,  prejudice,  unaccountable  caprice  or 
corruption.  The  jury  heard  Mrs,  TuUy's  testimony  and 
the  testimony  of  her  witnesses,  and  reached  the  conclu- 
sion that  $500  was  a  fair  compensation  to  her  for  the 
injury  she  sustained.  In  considering  whether  it  is  fair 
compensation  or  not,  we  cannot  look  to  the  fact  that  she 
had  to  bring  witnesses  from  a  distance  to  testify  in  her 
behalf.  She  recovers  costs  to  pay  the  expenses  of  such  wit- 
nesses, and  the  defendant  is  onorated  with  such  costs, 
whatever  amount  that  may  be,  in  addition  to  the  $500 
the  jury  has  awarded  her,  Neither  do  we  think  we  can 
consider  the  fact  that  she  has  to  compensate  her  able 
attorney  out  of  the  amount  the  jury  awarded  her.  The 
jury  is  not  required  to  give  her  just  and  fair  compensa- 
tion for  her  injuries,  and  in  addition  to  that  amount,  to 
add  a  further  amount  to  cover  her  lawyer's  fee.  We  do 
not  understand  that  lawyers'  fees,  incurred  in  recovering 
compensation,  is  an  element  of  damages  to  be  recovered  by 
her,  or  even  to  be  considered  by  the  jury.  We  have  very 
carefully  considered  the  evidence  of  plaintiflF  and  her  wit- 
nesses bearing  upon  the  extent  of  her  injury,  and  the 
effect  flowing  therefrom,  and  while  it  is  true  she  says 
that  she  did  not  have  an  operation  performed  on  her  ton- 
sils because  she  was  not  able,  yet  she  does  not  say  she 
could  not  get  the  money  to  pay  for  such  operation,  or 
that  she  ever  tried  to  get  it.  If  she  had  borrowed  the 
money  and  had  the  operation  performed,  she  would  have 
been  entitled  to  recover  the  amount  paid  by  her  for  such 
operation,  as  an  element  of  damages  in  this  case. 
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It  appears  from  the  testimony  of  the  specialist  that  such 
an  operation  is  not  by  any  means  dangerous,  and  it  is 
probably  true  that  it  is  accompanied  by  very  little  incon- 
venience and  small  suffering.  What  the  expense  of  such 
an  operation  would  be  the  record  does  not  show.  The 
evidence  does  show  that  an  operation  would  remove  the 
trouble,  and  if  so,  she  should  have  had  it  performed,  and 
thereby  lessened  her  damages. 

It  appears  from  the  evidence  of  herself  and  witnesses 
that  her  suffering  was  painful  and  unpleasant,  and  it  also 
appears  that  it  was  not  difficult  to  stop  such  suffering,  and 
in  view  of  all  the  facts  of  this  case,  we  are  unable  to  reach 
the  conclusion  that  the  verdict  of  the  jury  was  so  inade- 
quate as  to  indicate  passion,  prejudice,  corruption  or 
caprice  on  the  part  of  the  jury.  There  does  not  appear 
in  the  record,  any  reason  why  the  jury  should  be  prej- 
udiced against  giving  this  woman  what  she  was  justly 
entitled  to,  or  that  they  were,  in  any  manner,  actuated 
by  any  passion  or  caprice,  and  for  these  reasons  we  have 
reached  the  conclusion  not  to  disturb  the  verdict  of  the 
jury,  and  it  results  that  the  judgment  of  the  lower  Court 
is  affirmed. 
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Chess-Wymond  Company  v.  J.  H.  Davis. 

Certiorari  denied  by  the  Supreme  Court. 
(Nashville.     December  Term,  1913.) 

1.  Death  by  Wbongfui.  Act,    Suit  hy  father  to  recover  for  loss 

of  services  of  minor  son  who  teas  killed. 

A  parent  cannot  In  his  own  name  institute  suit  to  recover  for 
the  loss  of  the  services  of  a  minor  son  between  the  date  of 
his  death  by  wrongfnl  act  and  his  arrival  at  maturity.  This 
right  of  action  belongs  to  an  administrator. 

2.  Sams.    Suit  for  loss  of  services  after  injury  and  hefore  death. 

But  a  parent  may  sue  for  loss  of  services  from  the  time  of  an 
Injury  of  his  minor  son  up  to  the  death  of  the  son  without 
qualifying  as  administrator ;  and  he  may  also  include  in  this 
reimbursement  for  medical  expenses  and  nurse  hire. 


From  Ovebtox  County. 

Appeal  in  error  from  the  Circuit  Court  of  Overton 
County.    C.  E.  Snodgrass,  Judge. 

R.  D.  White  and  Pitts  &  McConnico  for  PlaintiflF 
in  Error. 

C.  J.  CuLLOM  and  W.  R.  Officer  for  Defendant  in 
Error. 


Mr.   Justice   Higgins   delivered  the  opinion   of  the 
Court. 

This  was  a  suit  by  J.  H.  Davis  to  recover  damages 
averred  to  have  accrued  to  him  because  of  the  wrongful 
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killing  of  a  minor  son.  There  was  a  verdict  for  $500.00. 
The  Circuit  Judge  declined  to  grant  a  new  trial,  and  pro- 
nounced judgment.  Plaintiff  in  error  prayed  and  per- 
fected its  appeal  and  has  assigned  errors. 

The  declaration  contains  four  counts.  Analyzing  the 
first  three  counts,  we  find  that  they  are  in  substance  as 
follows:  That  defendant  below  wrongfully  enticed  and 
hired  the  sixteen-year-old  son  of  Davis  and  took  him  to 
Arkansas  and  put  him  to  the  dangerous  work  of  assisting 
hands  in  the  felling  of  timber,  and  that  while  the  minor 
was  so  engaged,  a  tree  which  other  servants  of  defendant 
were  cutting,  fell  upon  him  and  killed  him;  that  in  con- 
sequence the  father  had  been  deprived  of  his  services  from 
that  day  until  the  arrival  of  the  son  at  maturity ;  and  that 
the  father  had  been  required  to  pay  out  large  sums  of 
money  because  of  the  death  of  the  son ;  and  in  one  count 
it  was  averred  that  as  a  consequence  of  the  wrong  the 
father  had  been  deprived  of  the  son  from  the  date  of  in- 
jury until  the  death  of  the  son  a  few  days  thereafter.  The 
fourth  count  was  in  brief  that  the  son  had  been  wrong- 
fully hired  or  enticed  from  the  father  and  put  to  work, 
and  that  the  father  was  entitled  to  the  reasonable  worth 
of  the  services  of  the  son  from  the  date  of  the  entice- 
ment until  the  death  of  the  son.  This  latter  feature  of 
the  case  was  virtually  lost  sight  of  during  the  trial. 

Learned  counsel  for  defendant  below  sought  to.  have 
stricken  from  the  declaration  all  of  the  averments  relat- 
ing to  the  wrongful  killing  of  the  son  in  Arkansas,  and 
all  claim  for  lost  services  of  the  minor  from  the  date  of 
his  death  until  the  arrival  of  the  son  at  maturity.  These 
objections  were  presented  in  the  form  of  a  motion.  The 
Circuit  Judge  declined  to  sustain  this  motion  and  re- 
quired the  parties  to  go  to  trial  upon  pleas  which  were 
equivalent  to  the  general  issue.     His  Honor,  the  trial 
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Judge,  went  upon  the  theory  that  plaintiff  had  the  right 
to  maintain  this  action  for  pecuniary  loss  of  earnings  of 
the  son  from  his  death  until  his  maturity;  and  that  was 
virtually  the  only  aspect  of  the  case  which  was  submitted 
ot  the  jury.  Counsel  for  plaintiff  in  error  sought  to 
have  the  Court  instruct  the  jury  that  there  could  be  no 
recovery  for  loss  of  services  of  the  minor  after  the  death 
of  the  minor,  but  this  request  was  refused. 

The  record  from  the  standpoint  of  procedure  is  not  as 
clear  as  it  should  be,  but  we  shall  treat  the  several  motions, 
pleas  and  instructions  and  requests  to  instruct  as  raising 
the  simple  question  as  to  whether  or  not  the  father  of  a 
minor  who  is  wrongfully  killed  may  in  his  own  name  sue 
for  the  loss  of  anticipated  services  of  the  minor  from  his 
death  until  arrival  at  maturity. 

This  point  has  been  decided  virtually  in  this  State,  and 
it  can  hardly  be  treated  as  an  open  question.  This  Court 
so  held  in  effect  in  the  case  of  Coai  Co.  v.  WcUts,  1  Tenn., 
C.  C.  A.,  347.  We  reached  that  conclusion,  speaking 
through  Justice  Hall,  after  a  careful  consideration  of  the 
case  of  Railroad  v.  Leazor,  11  Cates,  1.  Learned  counsel 
for  appellant,  while  overlooking  these  two  authorities, 
have  brought  to  our  attention  a  case  which  we  in  turn 
did  not  ascertain  to  be  in  existence,  namely  that  of  Hall 
V.  Railroad,  1  Shannon's  Cases,  141.  The  reasoning  of 
that  case  is  almost  conclusive  of  the  question  here.  It 
certainly  leaves  little  room  for  controversy  as  to  the  rule 
in  this  jurisdiction.  We  have  examined  the  English  au- 
thorities referred  to,  together  with  others,  and  find  it  to 
be  tiie  universally  accepted  rule  that,  in  the  absence  of 
a  statute  saving  the  action,  the  parent  has  no  right  of  action 
for  loss  of  servioes  of  a  minor  from  the  date  of  the  minor's 
death  until  maturity.  It  will  not  profit  us  to  enter  into 
the  reasons  why  this  rule  has  been  adopts.     It  is  com- 
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pounded  of  the  religion,  philosophy  and  polity  of  our 
forefathers.  The  death  of  a  human  being  was  looked  upon 
as  the  act  of  God  or  of  a  wicked  or  diabolical  disposition, 
for  which  the  wrongdoer  must  be  held  accountable  to 
the  Almighty  or  to  the  State.  This  sentiment  and  belief 
crystallized  into  a  rule  denying  a  civil  right  of  action 
for  the  killing  of  anyone;  and  this  rule  became  so  hard 
and  fast  as  a  part  of  the  common  law  as  to  be  in  force 
today  except  as  modified  by  statute,  and  to  the  extent  only 
that  statutes  clearly  change  the  law. 

See  3  Street  on  Foundations  of  Liability,  73,  74.  See 
also  the  case  of  Stevenson  v.  Lumber  Company,  18  L.  R. 
A.  N.  S.,  316,  and  cases  there  cited,  and  Edgar  v.  CadeUo, 
37  Am.  Report,  714;  also  Railroad  v.  Kirke,  90  Pa. 
State,  15. 

Such  was  the  universal  rule  until  the  passage  of  Lord 
Campbell's  Act,  near  the  middle  of  the  nineteenth  cen- 
tury. By  this  Act,  which  was  copied  with  some  amend- 
ments by  the  Legislature  of  Tennessee,  the  right  of  action 
for  injuries  which  result  in  death  which  would  otherwise 
abate  was  in  a  manner  preserved.  These  statutes,  sections 
4025  to  4029,  of  Shannon's  Code,  afford  a  parent  a  right 
of  action  for  the  negligent  killing  of  his  minor  child; 
but  before  such  suit  is  brought,  even  for  loss  of  anti- 
cipated services,  the  father  must  either  himself  or  have 
someone  qualify  as  administrator  of  the  deceased  child: 
Holston  V.  Coal  Company,  11  Pickle,,  521 ;  Coal  Co.  v. 
Watts,  supra. 

It  is  said  by  learned  counsel  for  defendant  in  error 
that  this  is  a  new,  strange  and  unwarranted  construction 
of  our  statutes  and  of  the  common  law.  It  is  not  new. 
A  more  apposite  reply  to  this  contention  is  one  to  the 
effect  that  our  statute,  to  which  plaintiff  below  must  go 
for  the  maintenance  of  his  right  of  action,  expressly  pro- 
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vides  and  requires  that  a  certain  mode  of  procedure  be 
observed  when  it  is  sought  to  recover  for  damages  grow- 
ing out  of  the  wrongful  killing  of  another.  In  the  case 
at  bar,  the  parent  is  undertaking  to  recover  for  damages 
which  resulted  to  him  by  the  wrongful  killing  of  his  minor 
son — that  is,  for  his  disappointment  in  failing  to  receive 
the  pecuniary  aid  to  be  expected  from  the  survival  of 
the  son  until  maturity.  It  is  therefore  plain  that  the 
damages  sought  are  those  growing  out  of  the  wrongful 
death  of  the  son ;  and  it  is  equally  plain  that  he  cannot  in 
his  own  right  maintain  an  action  therefore.  His  remedy 
is  to  qualify  as  an  administrator  of  his  son,  and  bring 
suit  to  recover  the  pecuniary  value  of  his  life.  Railroad 
V.  Kirhe,  supra. 

But  the  maxim,  actio  personalis  moritur  cum  persona, 
has  no  application  to  the  case  of  the  parent  who  is  suing 
for  the  services  of  a  minor  son  who  has  been  killed,  where 
recovery  is  sought  for  services  from  the  date  of  injury 
to  the  date  of  death,  and  for  medical  and  nursing  ex- 
penses. This  is  purely  a  personal  right  of  action  which  is 
unaflFected  by  the  intervening  death  of  the  child.  The 
authorities  to  which  we  have  referred  recognize  this  dis- 
tinction. 

Insofar  as  Davis  seeks  recovery  for  the  services  of  the 
minor  antedating  his  death,  he  had  and  still  has  a  stand- 
ing in  Court;  and  we  are  of  opinion  that  he  should  be 
permitted  to  have  another  trial  of  his  cause  upon  this,  the 
only  proper  and  legitimate  issue  presented  by  his  plead- 
ings. The  learned  trial  Judge  stated  substantially  the 
correct  rule  with  reference  to  emancipation,  and  upon  an- 
other trial  he  will  as  a  matter  of  course  be  guided  by  the 
same  principles. 

The  judgment  of  the  lower  Court  will  be  reversed  and 
the  cause  remanded  for  a  new  trial  not  inconsistent  with 
this  opinion.    Appellee  will  pay  the  costs  of  this  Court. 
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C.  H.  Davis  v.  Ferro  Conceete  Company. 

* 

1.  Master  and  Sebyant.    Vice  principal  hecoming  fellow-servant. 

If  a  vice  principal,  abdicating  his  place  as  foreman,  engages  in 
the  actual  work  assigned  to  a  servant,  and  while  so  doing  neg- 
ligently injures  the  latter  in  handling  the  instrumentalities 
of  the  master,  the  master  is  not  liable  therefor. 

2.  Same.    Safe  place.    Changing  conditions.    Details  of  the  work. 

The  rule  requiring  the  master  to  exercise  reasonable  care  and 
foresight  in  providing  a  safe  place  in  which  his  servants  are 

.  to  work  has  no  application  to  changes  brought  about  as  a 
necessary  incident  of  the  work  and  as  the  work  progresses 
nor  to  details  of  the  work,  the  developments  of  which  are  to 
be  looked  after  by  the  servant. 


From  Shelby  County. 


.A*^>i_— ^kiaM«p> 


Appeal  i^  error  from  the  Circuit  Court  of  Shelby 
County,  Division  No.  1.    J.  P.  Young,  Judge. 

Anderson  Crabtree  for  Plaintiff  in  Error. 

Metcalfe  &  Metcalfe  for  Defendant  in  Error. 

Mr.  Justice  MooRfi  delivered  the  opinion  of  the  Court 

This  suit  was  brought  to  recover  damages  for  an  injury 
received  by  the  plaintiff  while  working  for  the  defendant 
on  the  front  part  of  a  house  on  Madison  Street  in  Memphis. 
At  the  time  plaintiff  was  injured  he  was  at  work  upon  a 
scaffold  on  the  front  and  outside  of  the  building,  which 
place,  it  is  alleged,  was  dangerous  and  unsafe,  because 
there  was  no  means  of  protection  of  plaintiff  from  the 
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falling  and  flying  chips  and  parcels  of  terra  cotta,  one  of 
which,  falling  from  above  him,  hit  plaintiff  on  his  right 
hand  and  cut  the  artery,  on  account  of  which  he  suffered 
great  pain,  loss  of  time,  etc.  It  is  alleged  that  the  place 
where  plaintiff  was  at  work  on  the  scaffold  was  a  dangerous 
position,  though  at  the  time  its  danger  was  unknown  to 
him,  and  of  which  danger  the  defendant  failed  to  warn  him. 
The  case  was  tried  before  a  jury,  who  found  in  plaintiff^s 
favor  and  returned  its  verdict  for  $161,  on  which  judgment 
was  rendered.  Before  the  case  went  to  the  jury  defendant 
moved  for  a  directed  verdict,  which  motion  was  overruled, 
when  the  case  went  to  the  jury  with  the  result  stated  above. 
After  judgment  was  rendered  upon  the  verdict,  defendant 
then  moved  to  set  the  judgment  aside,  and  asked  for  a 
judgment  in  its  favor  dismissing  the  case,  notwithstanding 
the  verdict  of  the  jury.  The  trial  Judge  sustained  this 
motion,  set  aside  the  judgment  in  favor  of  plaintiff,  and 
entered  a  judgment  for  the  defendant  dismissing  plaintiff's 
suit,  and  from  this  action  of  the  trial  Judge  plaintiff  ap- 
pealed and  has  asigned  errors. 

The  evidence  heard  in  the  lower  Court  is  brief,  and  is 
as  follows:  On  the  20th  of  March,  1912,  the  plaintiff,  who 
was  a  brick  layer,  was  employed  by  the  defendant  to  work 
on  what  is  called  the  Eraus  Building  in  Memphis,  where 
they  were  putting  in  an  enamel  front  to  the  building  which 
consierts  of  terra  cotta.  Plaintiff's  brother,  Ed  Davis,  was 
foreman,  and  had  control  of  the  brick  and  terra  cotta 
work.  The  plaintiff  was  sent  by  his  brother  to  work 
on  a  scaffold,  pointing  up  the  terra  oottA.  This  scaffold 
was,  as  we  understand,  placed  about  the  second  story  win- 
dow, and  extended  east  and  west  from  one  side  of  the 
house  to  the  other.  Plaintiff  begqn  work  on  the  west 
end  of  the  scaffold,  while  a  man  by  the  name  of  Dorrity 
began  work  on  the  east  end  of  it,  and  as  their  work 
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progressed  they  approached  each  other  toward  the  center 
of  Ae  scaffold.  Plaintiff  had  been  engaged  in  this  work 
from  forty  minutes  to  one  hour,  and  claims  not  to  have 
known  any  one  was  working  above  him  during  this  time. 
His  brother,  Ed  Davis,  was  also  engaged  in  the  same  char- 
acter of  work  at  the  front  windows  to  the  story  or  floor 
above  plaintiff.  It  seems  Ed  Davis  began  to  work  at 
the  windows  above  the  man  Dorrity,  near  the  east  side 
of  the  building,  and  worked  from  window  to  window  until 
he  reached  the  window  immediately  over  where  plain- 
tiff was  working.  All  three  of  the  men  were  engaged 
in  the  same  kind  of  work,  pointing  up  the  terra  cotta, 
and  in  doing  this  with  a  hammer  and  small  chisel,  small 
particles  of  terra  cotta  would  fly  off,  some  of  which  were 
as  large  as  hickory  nuts,  but  were  of  different  sizes.  While 
plaintiff  was  at  work  on  the  scaffold  and  his  brother  at 
work  at  a  window  above  him,  both  engaged  in  the  same 
character  of  work,  a  piece  of  terra  cotta  was  knocked  off 
by  plaintiff's  brother  above  him,  fell  down  and  cut  the 
artery  on  one  of  his  hands,  as  we  have  stated.  It  seems 
that  terra  cotta  is  as  brittle  as  glass  and  about  as  sharp 
as  glass  when  it  is  broken  or  knocked  off,  as  these  men 
were  doing  at  the  time.  Plaintiff  was  employed  by  his 
brother,  Ed  Davis,  to  work  on  this  building,  which  had 
been  in  course  of  construction  for  some  time,  and  which 
was  not,  at  the  time  he  received  his  injury,  completed 
or  finished.  They  were  working  on  the  front  part  of  it, 
finishing  it  up,  and  each  engaged  at  work  on  different 
parts;  the  foreman,  Ed  Davis,  working  at  the  window 
above  plaintiff  and  Dorrity,  and  at  the  time  plaintiff 
received  the  injury,  he  was  working  at  the  window  im- 
diately  below  him.  The  authority  the  foreman,  Ed  Davis, 
had,  or  the  control  he  exercised,  or  had  a  right  to  exer- 
cise over  the  plaintiff,  is  not  very  clearly  shown,  but  it 
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does  appear  that  he  told  plaintiff  to  do  the  work  he  was 
engaged  at  when  he  was  hurt,  and  after  telling  him  and 
Dorrity  to  go  upon  the  scaffold  and  do  this  work,  he 
went  to  the  story  above  them  and  began  work  at  the  east 
side  at  the  window  above  Dorrity,  and  continued  to  work 
from  that  window  west,  until  he  reached  the  window 
above  plaintiff,  when  one  of  the  pieces  of  terra  cotta  that 
lie  knocked  off  with  his  mallet  or  chisel,  fell  upon  plain- 
tiff's hand  and  cut  an  artery.  While  plaintiff  says  his 
brother  employed  him  to  work  on  this  building,  and  that 
they  had  done  some  of  the  work  themselves;  and  while 
he  also  says  that  his  brother  was  foreman  and  had  con*- 
trol  of  the  brick  and  terra  cotta  work,  and  sent  him  with 
another  fellow  upon  the  scaffold  to  point  up  the  terra 
cotta,  yet  it  is  not  very  clear  just  what  authority,  fur- 
ther than  giving  directions  as  to  what  work  plaintiff 
should  do,  the  foreman,  Ed  Davis,  had  over  the  plaintiff 
or  Dorrity.  The  plaintiff  testified  that  he  had  no  knowl- 
edge that  his  brother  was  at  work  above  him,  while  the 
witness,  Dorrity,  seems  to  have  known  all  about  it,  and 
said  that  the  pieces  of  terra  cotta  were  falling  all  around 
him  from  above  where  the  foreman  was  at  work.  The 
plaintiff  testified  that  there  was  considerable  noise  dur- 
ing the  time  he  was  at  work,  and  we  infer  this  state- 
ment was  made  as  a  reason  why  he  did  not  hear  or  know 
his  brother  was  at  work  above  him.  His  counsel  insists 
it  was  the  duty  of  the  defendant  to  furnish  him  a  safe  place 
to  work,  and  that  it  failed  to  do  so,  and  further  it 
failed  to  warn  him  of  the  dangers  of  some  one 
working  and  chipping  off  the  terra  cottA  above 
him,  and  because  of  these  acts  of  negligence  he  has  a  right 
to  recover  in  this  action.  The  defendant  insists  that  plain- 
tiff's brother,  even  conceding  that  he  was  a  viceprinci- 
pal  with  all  the  authority  of  such  person  and  representing 
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the  master  in  the  work,  yet  that  when  he  began  to  do 
the  same  character  of  work  the  plaintiff  and  the  other  man 
were  engaged  in,  be  then  became  a  fellow  servant,  and 
continued  such  during  all  the  time  he  was  at  this  work, 
and  also  a  fellow  servant  at  the  time  plaintiff  received  his 
injury,  and  the  injury  having  been  inflicted  by  a  fellow 
servant,  the  defendant  company  is  not  liable,  inasmuch 
as  the  plaintiff,  when  he  began  work  for  the  defendant 
assumed  all  the  risks  of  danger  that  were  patent  and 
obvious,  as  well  as  risks  of  danger  resulting  from  the  neg- 
ligence of  a  fellow  servant. 

It  was  said  by  Mr.  Chief  Justice  Shields,  in  Railroad 
V.  Baldwin,  113  Tenn.,  414:  "A  vioeHprinoipal  may  at 
times  lay  aside  his  official  character  and  engage  in  the  com- 
mon service  with  the  other  servants  of  the  employer  over 
which  he  has  control,  and  that  his  acts  and  negligence, 
while  thus  engaged,  are  those  of  a  fellow  servant,  for 
which  the  employer  is  not  ordinarily  responsible;  but  he 
cannot  act  in  both  capacities  at  the  same  time,  and,  in  or- 
der to  exonerate  the  employer,  the  service  or  act  in  per- 
formance of  which  he  is  engaged,  must  be  strictly  that  of  a 
fellow  servant,  and  not  one  which  it  is  his  duty  to  do,  or 
which  he  may  do,  as  a  superior  or  vice-principal."  This 
doctrine  is  sustained  by  the  case  of  Allen  v.  Ooodwin,  92 
Tenn.,  386 ;  Railroad  v.  Bolton,  99  Tenn.,  274 ;  Oann  v. 
Railroad,  101  Tenn.,  380. 

In  this  case  the  foreman,  Ed  Davis,  was  not  at  the 
time  plaintiff  received  his  injury,  acting  as  a  superior 
or  a  vice-principal,  but  the  service  he  was  then  perform- 
ing, or  in  which  he  was  at  the  time  engaged,  was  strictly 
that  of  a  fellow  servant — that  is,  he  was  then  doing  the 
same  kind  of  work  the  plaentiff  and  Bob  Dorrity  were 
engaged  in,  and  had  been  thus  working  for  nearly  or 
about  an  hour  before  plaintiff  was  injured.     As  a  vice- 
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principal  it  was  not  his  duty  to  do  the  work  the  servants 
under  him  were  employed  to  do,  and  as  such  superior  it 
was  his  duty  to  control,  order  and  direct  the  other  men 
how  to  perform  their  work,  when  to  do  so,  and,  in  fact, 
to  have  superior  control  over  them  while  engaged  in  their 
work.  He  had  abdicated  his  office  of  vice-principal,  or 
as  representative  of  the  master,  and  placed  himself  upon 
a  level  with  the  servants  actually  engaged  in  doing  the 
work,  and  took  part  in  its  performance.  We  are  there- 
fore of  the  opinion  that  while  so  engaged,  the  foreman 
was  a  fellow  servant  of  the  plaintiff,  and  for  his  negli- 
gence while  doing  the  work  of  a  fellow  servant,  the  mas- 
ter is  not  responsible. 

It  is,  however,  insisted  that  as  the  place  where  plaintiff 
was  at  work  was  dangerous,  of  which  fact  he  was  in  igno- 
rance, there  was  an  absolute  duty  resting  upon  the  master 
to  warn  him  of  the  danger,  or  to  protect  him  from  injuries 
resulting  from  an  unknown  danger  above  him,  and  this  it 
is  insisted  the  master  failed  to  do,  and  for  such  failure, 
the  master  is  liable.  The  defendant,  however,  insists  that, 
in  this  case,  the  master  was  not  bound  to  furnish  the 
plaintiff  a  safe  place  to  work,  but  the  principal  invoked 
is  applied  where  the  place  to  work  is  a  permanent  one, 
and  not  to  such  places  as  are  constantly  shifting  and 
being  changed  from  time  to  time  as  the  result  of  the 
employe's  labor. 

It  was  stated  in  HeaM  v.  Wallace,  109  Tenn.,  364,  that 
as  a  general  rule  it  is  the  duty  of  the  master  to  exercise 
ordinary  care  to  provide  a  reasonably  safe  place  in  which 
the  servant  may  perform  his  labor,  but  this  rules  does  not 
apply  to  cas^s  in  which  the  work  the  servants  are  engaged 
in,  consists  in  making  dangerous  places  safe,  or  in  con- 
stantly changing  the  character  of  the  place  for  safety  as 
the  work  progressed.     The  duty  of  the  master  does  not 
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extend  to  keeping  such  a  place  safe  at  every  moment  of 
time  as  the  work  progresses.  When  the  servant  engaged 
in  the  wark  of  making  a  place  that  is  known  to  be  dan- 
gerous, safe,  or  any  work  that  in  its  pr<^ress  necessarily 
changes  the  character  for  safety  of  the  place  in  which  it 
is  performed  as  the  work  progresses,  the  hazard  of  the 
danger  and  the  increased  hazard  of  the  place  made  dan- 
gerous by  the  work,  are  the  ordinary  and  known  dangers 
of  employment  which  the  servant  assumes  when  he  enters 
the  masters'  employment.  The  place  where  plaintiff  was. 
at  work  when  he  received  his  injury  was  not  in  any  sense 
a  permanent  place  of  work,  "but  was  a  place  in  which 
the  surrounding  conditions  were  constantly  changing,  and 
instead  of  being  a  place  furnished  by  the  master  for  the 
employe,  within  the  spirit  of  the  decisions  referred  to, 
it  was  a  place  that  was  constantly  changing  from  one  part 
of  the  building  to  another.  As  soon  as  work  was  done 
on  one  part  of  the  building,  plaintiff's  place  of  labor  was 
transferred  to  another  part.  He  began  work  at  this  par- 
ticular time  on  the  west  end  of  the  scaffold  and  moved 
eastward,  and  when  that  labor  was  finished  he  would  nec- 
essarily have  moved  to  some  other  part  of  the  building, 
and  the  master  is  not  required,  every  time  his  place  of 
work  changed,  to  see  that  he  has  a  safe  place  in  whick 
to  do  it. 

It  is  said  by  the  Supreme  Court  of  Pennsylvania,  in. 
Durst  r.  Carnegie  Steel  Company,  173  Penn.,  162: 
"Where  the  place,  as  it  stands  when  the  work  begins,, 
is  perfectly  safe,  and  the  dangers  can  only  arise  as  the 
work  progresses  and  is  caused  by  the  work  being  done, 
it  is  not  the  duty  of  the  employer  to  stand  by  during  the 
progress  of  the  work  to  see  when  a  danger  arises."  The 
place  where  plaintiff  began  work  was  perfectly  safe  at 
the  time  he  went  on  the  scaffold,  and  it  only  became  dan^ 
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gerous  as  the  work  progressed,  which  danger  was  caused 
by  the  work  that  was  being  done  above  him. 

In  Mayher  v.  McOrath,  58  N".  J.  L.,  469,  the  Supreme 
Court  of  !N^ew  Jersey  said:  "One  indicium  of  a  detail 
is  that  the  appliances  are  not  permanent,  but  temporary 
and  moveable,  to  be  altered  as  the  work  progressed  by  the 
workmCTi  themselves  as  their  needs  required." 

In  Folly  V.  Brooklyn  Gaslight  Company,  41  N".  Y. 
Supp.,  66,  it  is  said :  "The  cases  in  which  this  principle 
is  most  usually  applied,  are  those  involving  the  various 
kinds  of  construction  work,  where  the  conditions  in  the 
place  of  work  are  created  by  the  workmen  themselves 
as  the  work  progresses,  and  where  the  conditions  are  con- 
tinually changing  in  the  course  of  the  work." 

In  Armour  v.  Hahn,  111  U.  S.,  313,  the  Supreme  Court 
of  the  United  States  said:  "The  obligation  of  a  master 
to  provide  reasonably  safe  places  and  structures  for  his 
servants  to  work  upon,  does  not  impose  upon  him  the 
duty,  as  towards  them,  of  keeping  a  building  which  they 
are  employed  in  erecting,  in  a  safe  condition  at  every 
moment  of  their  work  so  far  as  its  safety  depends  upon 
the  due  performance  of  that  work  by  them  and  their 
fellow  servants." 

It  appears  from  the  proof  in  this  case  that  the  plain- 
tiff- and  others  had  been  at  work  for  some  time,  perhaps 
a  month  or  more,  in  constructing  that  particular  building, 
and,  of  course,  necessarily  worked  on  it  in  many  different 
places,  in  each  of  which  there  was  more  or  less  danger. 
It  was  almost  impossible  to  make  each  one  of  these  places 
a  safe  place  to  work,  and  probably  the  only  way  it  could 
have  been  done  would  have  been  for  the  master  to  have 
some  one  constantly  on  the  lookout,  or  watch,  to  discover 
when  a  place  of  work  became  dangerous  and  unsafe,  and 
at  once  to  make  it  safe  for  the  ser\^ant.  The  law  does 
14 
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not  impose  such  stringent  duties  upon  the  master  as 
to  require  him  to  constantly  keep  such  a  lookout.  The 
servant,  when  he  engages  to  work  on  such  buildings  knows 
his  work  will  constantly  change  from  place  to  place,  and 
he  likewise  knows  the  difficulty  of  keeping  each  one  of  the 
places  where  he  works  altogether  safe;  and  having  this 
knowledge,  he  is  presumed  to  assume  the  risk  of  working 
in  or  on  such  dangerous  places  while  aiding  in  the  con- 
struction of  the  building,  or  other  like  character  of  work. 

We  are  of  the  opinion  that  the  work  in  which  plaintiff 
was  engaged  at  the  time,  was  such  that  the  master  was 
not  obligated  by  the  law  to  furnish  him  a  reasonably  safe 
place  to  work ;  that  it  was  not  a  permanent  place  of  work, 
but  one  constantly  shifting  and  changing  from  one  part 
of  the  building  to  another,  and  for  that  reascm  the  master 
did  not  owe  him  the  duty  of  furnishing  him  with  a  safe 
place  to  work.  This  Court  held  at  its  last  term  in  Knox- 
ville,  a  case  which  was  appealed  from  Hamilton  County, 
where  one  servant  was  working  on  the  top  of  the  building 
and  the  plaintiff  on  another  part  of  it  lower  down,  and 
the  servant  on  top  threw  a  piece  of  scantling  or  lumber 
of  some  kind  from  the  top  down  on  the  plaintiff,  seriously 
injuring  him,  that  the  doctrine  of  a  safe  place  to  work 
did  not  apply,  and  the  holding  of  this  Court  was  affirmed 
in  that  case  by  the  Supreme  Court  at  its  last  session  in 
Knoxville. 

We  have  reached  the  conclusion  that  the  motion  for 
peremptory  instructions  should  have  been  sustained  by  the 
trial  Judge,  and  that  there  was  no  error  in  setting  aside 
the  judgment  in  plaintiff's  favor,  and  entering  a  judgment 
for  the  defendant  dismissing  the  suit,  and  the  action  of  the 
Court  in  that  respect  is  affirmed  with  costs. 
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D.  R.  TowNSELL  V.  L.  &  N.  Railroad  Compaity,  et  al. 

Writ  of  certiorari  denied  by  Supreme  Court. 
(Jackson.     April  Term,  1912. 

1.  Malicious   Pbosecution.     Termination  of  8u4t.     Search  war- 

rtmt. 

There  is  saffieiait  termination  of  suit  to  autbarize  ttie  bringing 
of  an  action-  of  malicious  proseciitien  wbere  a  seaxGli  war- 
rant issued  against  plaintiff  was  executed  and  returned  by 
the  oflScer  with  the  statement  that  no  property  had  been 
found  upon  the  premises  of  the  f^latlff. 

2.  Same.    Pleadings.    Action  on  the  facts. 

The  defendant  to  a  search  warrant  may  bring  his  action  for 
damages  upon  the  facts  of  the  case  and  recover  in  an  action 
partaking  of  trespass  and  slandet . 

3.  Same.    Railroad   companies.    lAahility   for   acts   of   agent   in 

suing  out  search  warrant. 

A  station  agent  of  a  railway  company  may  be  found  to  have 
autiiority  express  or  Implied  to  sue  out  search  ^tirrants  for 
the  recovery  of  property  stolen  from  cars  within  the  sta- 
tion grounds,  and  the  railway  company  may  be  held  liable 
in  damages  for  the  wrongful  and  malicious  exercise  of  this 
power. 

4.  Same.    Question  of  law  or  fact. 

Whether  the  station  agent  has  this  power  is  one  compounded  of 
law  and  fact  and  must  generally  be  determined  by  the  Jury 
under  appropriate  instructions. 


FbOM   QlBSOlf   COFNTT. 

Appeal  in  error  from  the  Law  Court  at  Humboldt    T. 
E.  Habwood,  Judge. 
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J.  D.  Sentee  and  Hal  Holmes  for  Plaintiff  in  Error. 

McFarTjAnd  &  BoBBiTT  for  Defendants  in  Error. 

MJR.  Justice  Hiooins  delivered  the  opinion  of  the 
Court. 

Plaintiff  in  error,  whom  we  shall  call  the  plaintiff, 
instituted  this  suit  against  the  railroad  oompany  and  one 
Passmore,  whom  we  shall  call  defendants,  for  damages  for 
the  wrongful  and  malicious  suing  out  of  a  search  warrant. 
The  declaration  contained  two  counts.  The  defendants 
demurred  to  the  declaration  as  a  whole.  The  Court  sus- 
tained the  demurrer  as  to  the  second  count,  and  the  parties 
went  to  trial  upon  the  first  count  under  a  plea  of  not  guilty. 
At  the  conclusion  of  the  testimony  defendants  interposed 
motions  for  a  directed  verdict.  One  ground  urged  was 
that  the  plaintiff  had  failed  to  show  that  the  proceeding 
which  was  the  foundation  of  his  suit  had  been  terminated. 
The  other  reason  urged  for  peremptory  instructions  in 
favor  of  the  railroad  company  was  that  there  was  a  failure 
to  adduce  any  evidence  which  would  justify  the  submission 
to  the  jury  of  the  question  as  to  whether  the  parties  acting 
for  the  railroad  company  had  authority  to  represent  it  in 
the  premises. 

The  learned  trial  Judge  was  of  opinion  that  the  suit 
would  have  to  stand  dismissed  because  of  failure  to  show 
termination  of  the  litigation.  But  he  expressly  stated  that 
there  was  evidence  of  want  of  probable  cause  upon  the  part 
of  Passmore,  and  that  but  for  the  technical  ground  of  fail- 
ure to  show  termination  of  suit  he  would  have  submitted 
the  issues  to  the  jury.  With  respect  to  the  railroad  com- 
pany, His  Honor  was  of  opinion  in  addition  that  there  was 
no  evidence  that  its  agents  could  bind  it  in  the  premises. 

Plaintiff  excepted  and  also  entered  a  motion  for  a  new 
trial.    This  motion  was  overruled,  and  thereupon  plaintiff 
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prayed  and  perfected  his  appeal  and  is  in  this  Court  as- 
signing one  error. 

The  questions  presented  have  been  found  to  be  very  in- 
teresting, and  the  briefs  in  support  of  and  in  opposition 
to  the  assignment  of  error  have  been  quite  entertaining. 
We  have  reached  the  conclusion  after  a  most  careful  con- 
sideration that  the  learned  trial  Judge  was  in  error  upon 
both  of  the  reasons  assigned  by  him,  and  that  he  should 
have  submitted  the  case  with  respect  to  both  defendants 
to  the  jury. 

1.  As  regards  the  view  of  the  trial  Judge  that  it  was  in- 
cumbent upon  the  plaintiff  to  show  a  termination  of  the 
litigation,  there  are  in  our  judgment  two  conclusive  an- 
swers. The  first  count  of  the  declaration  (and  we  shall 
not  regard  the  second  one,  as  it  went  out  of  the  case  upon 
demurrer,  action  on  which  is  not  here  assigned  as  error) 
was  a  very  succinct  statement  of  the  facts  of  the  case.  The 
substantive  averments  were  that  the  defendants  had  wrong- 
fully, falsely  and  maliciously  and  without  probable  cause 
procured  the  issuance  of  a  search  warrant  under  which  the 
house  and  premises  of  the  plaintiff,  an  innocent  and  repu- 
table citizen  of  Humboldt,  had  been  searched  for  meats 
which  it  was  claimed  had  been  stolen  from  a  box  car  in  the 
yards  and  in  the  possession  of  the  defendants  at  Hum- 
boldt, and  that  when  said  premises  were  thus  searched  the 
officer  ascertained  and  returned  that  no  property  had  been 
found  and  that  as  a  matter  of  fact  no  property  was  or 
could  be  found;  and  that  in  consequence  he  had  suffered 
disgrace,  humiliation,  etc. 

It  should  be  noted  that  the  declaration  does  not  disclose 
the  institution  of  any  criminal  proceeding  by  way  of  in- 
dictment or  warrant  other  than  that  suggested  by  the  search 
warrant;  and  it  was  developed  by  the  testimony  that  no 
criminal  proceeding  of  any  kind  or  any  additional  step 
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looking  to  further  proceedings  or  further  prosecutions  waa 
taken  after  the  return  of  the  search  warrant  to  the  justice 
who  had  issued  same. 

It  is  the  uniform  rule  in  cases  of  malicious  prosecution 
that  plaintiff  must  not  only  show  termination  of  the  liti- 
gation, but  that  it  was  ended  in  his  favor.  Swepson  v. 
Davis,  1  Gates,  99.  But  if  it  be  conceded  that  plaintiff's 
present  action  was  one  for  malicious  prosecution,  we  are 
of  opinion  that  he  brought  himself  within  the  rule  by  alleg- 
ing and  proving  that  no  property  had  been  found  by  the 
officer  when  his  premises  were  searched,  and  that  the  war- 
rant had  been  returned  to  the  Court  issuing  the  same  with 
the  official  statement  to  this  effect.  Such  return  of  the 
officer  is  a  termination  of  the  search  warrant  litigation  so 
far  as  the  defendant  therein  is  concerned,  saving  and  re- 
serving of  course  to  the  parties  procuring  the  issuance  of 
the  warrant  the  right  to  show  that,  notwithstanding  the 
failure  to  find  any  property,  it  was  issued  with  probable 
cause  or  without  malice.  Spongier  v.  Booze,  1  Ann.  Cas., 
996;  Anderson  v.  Cowles,  77  Am.  St.  Rep.,  note;  see  also 
Chipnum  v.  Bates,  40  Am.  Dec.,  668. 

We  have  critically  examined  the  statutes  of  our  own 
State  regulating  the  suing  out  and  executing  of  search 
warrants,  condensed  in  sections  7300  et  seq,,  Shannon's 
Code,  and  find  nothing  therein  which  even  remotely  sug- 
gests that  when  no  independent  criminal  proceeding  has 
been  instituted  against  the  defendant,  and  whetx  the  search 
warrant  has  been  returned  with  the  statement  that  no  prop- 
erty has  been  found,  the  defendant  therein  has  any  right 
or  is  required  to  appear  before  the  Court  issuing  the  writ 
and  demand  a  trial  upon  any  issue.  We  are  unable  to  con- 
ceive any  ground  upon  which  it  can  be  said  that  the  pro- 
ceedings 80  far  as  the  defendant  is  concerned  are  not  termi- 
nated by  the  return  of  the  officer  that  he  had  searched  the 
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premises  and  had  found  thereon  none  of  the  property  de- 
scribed in  the  warrant.  We  reiterate  our  conclusion  that 
such  return  amounts  to  a  termination  of  the  litigation  and 
a  dischai^  of  the  defendant  therein  in  such  manner  and  to 
such  extent  as  to  enable  him  to  institute  suit  for  the  alleged 
wrongful  suing  out  of  the  process. 

But  as  a  matter  of  fact  this  suit  should  not  be  regarded 
as  a  technical  action  for  malicious  prosecution  either  bj 
statute  or  by  common  law  rule.  It  should  be  looked  upon 
as  an  action  upon  the  facts  for  the  redress  of  wrongs.  It 
should  be  treated  really  more  as  an  action  of  trespass,  a 
suing  for  a  wrongful  entry  upon  and  search  of  one's  prem- 
iaes  in  an  aggravated  and  offensive  manner,  with  the  im- 
plication  that  the  party  had  committed  the  crime  of  larceny 
or  of  receiving  stolen  goods.  Chipman  v.  Bates,  supra;  35 
Cyc,  1276.  It  might  to  some  extent  also  be  looked  upon 
as  an  action  of  abuse  of  process,  in  which  action  it  is  un- 
necessary  to  show  a  termination  of  the  original  litigation 
if  it  be  shown  that  no  property  was  found  under  the  search 
warrant  So  that  whether  it  be  regarded  as  an  action  of 
malicious  prosecution  pure  and  simple,  or  as  an  action  of 
trefispasSy  or  an  action  for  malicious  abuse  of  process,  we 
are  unable  to  discover  any  technical  rule  which  will  debar 
plaintiff  from  going  to  the  jury  on  his  issues.  See  the 
interesting  note  appended  to  the  case  of  BwUroad  v.  Holla- 
day,  L.  R  A.,  iSr.  S.,  205 ;  also  32  Cyc,  542 ;  Sweden  v. 
Harris,  14  L  R.  A.,  389;  Pope  v.  Pollock,  4  L.  R.  A.y 
456 ;  25  Cyc.,  57 ;  and  our  own  cases  of  Smith  v.  Aiken,  2 
Sneed,  457;  Sloan  v.  McCracken,  7  Lea,  626,  and  Swepson 
V.  Davis,  when  properly  analyzed,  sustain  this  view. 

It  is  evident  from  the  foregoing  that  His  Honor  com- 
mitted error  in  sustaining  the  motion  of  defendant  Pass- 
more,  and  that  as  to  him  the  judgment  must  be  reversed 
and  the  cause  remanded  for  a  new  trial.      The  case  as 
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against  the  railroad  company  presents  more  difficulty,  not 
upon  the  point  of  the  failure  of  the  plaintiff  to  show  termi- 
nation of  the  litigation,  but  upon  the  point  as  to  whether 
there  was  evidence  upon  which  any  judgment  whatever 
against  the  railroad  could  be  predicated.  The  learned  trial 
Judge  evidently  took  the  view  that  the  representatives  of 
the  railroad  were  acting  upon  their  own  initiative  and  be- 
yond the  scope  of  their  authority,  and  that  they  could  not 
bind  the  railroad  company  in  the  premises. 

2.  Plaintiff  introduced  evidence  tending  to  prove  that  one 
Gatewood  was  the  station  agent  and  general  representative 
of  the  railroad  company  at  Humboldt,  having  charge  of  the 
station,  station  grounds  and  freight  yards,  and  the  care  and 
custody  of  all  freight  and  freight  cars  stored  or  placed  in 
or  about  the  depot  or  upon  the  yards,  and  that  it  was  his 
duty  to  look  after,  control  and  protect  the  property  of  the 
railroad  company  and  of  its  cutsomers;  and,  further,  that 
all  employes  of  the  railroad  company  at  that  place  were 
under  his  supervision  and  control.  There  was  also  ad- 
duced evidence  that  a  box  car  within  the  yards  of  the  com- 
pany at  Humboldt  was  broken  into  in  January,  1913,  and 
a  quantity  of  meat  stolen  therefrom  and  carried  away ;  that 
this  theft  had  been  discovered  by  defendant  Passmore, 
and  had  been  communicated  to  Gatewood  with  the  intima- 
tion that  the  plaintiff  had  participated  in  the  theft,  or  that 
some  of  the  property  could  be  found  upon  the  premises  of 
the  plaintiff ;  that  very  early  in  the  morning  after  the  night 
of  the  alleged  theft,  Passmore,  Gatewood,  and  an  officer 
met  at  the  office  of  a  justice  of  the  peace  in  Humboldt  and 
procured  the  issuance  of  the  search  warrant  in  question, 
after  some  discussion  as  to  the  advisability  of  issuing  the 
same,  Passmore  making  the  affidavit  which  preceded  the 
issuance  of  the  warrant.  We  do  not  think  it  material  at 
this  point  to  dwell  upon  the  fact  that  Gatewood  declined 
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to  sign  the  affidavit  or  to  mention  the  fact  that  he  asserted 
his  belief  on  Townsell's  innocence.  There  was  at  least 
evidence  tending  to  show  that  he  either  acquiesced  in  the 
suing  out  of  the  process  against  Townsell  or  did  not  object 
thereto  when  he  had  it  in  his  power  absolutely  to  forbid 
the  suing  out  of  the  process.  It  is  clear  at  all  events  that 
he  could  have  prevented  the  issuance  of  the  warrant.  Not 
only  that,  but  there  was  testimony  upon  which  the  jury 
could  infer  that  he  really  procured  the  issuance  of  the 
warrant,  but  declined  to  make  the  affidavit,  leaving  that  to 
be  performed  by  Passmore. 

The  recitals  immediately  above  were  and  are  such  as  to 
make  it  a  disputed  question  of  fact  as  to  whether  Gate- 
wood  did  actively  or  in  effect  order  the  issuance  of  the 
process.  It  was  not  proper  to  take  his  assertion  as  con- 
clusive upon  the  jury.  It  is  well  in  this  connection  to 
remark  also  that  while  Gatewood  denied  emphatically  the 
possession  by  him  of  any  authority  to  issue  or  to  have 
issued  the  search  warrant,  the  question  as  to  whether  he 
did  have  such  authority  was  at  least  one  for  the  jury  and 
and  not  for  himself  to  determine.  He  might  state  that  he 
had  no  special  instructions  or  no  special  authority,  but 
whether  he  had  general  authority  to  and  did  so,  or  whether 
this  act  came  within  the  scope  of  his  authority  as  represent- 
ative of  the  corporation  was  a  question  of  fact  at  least. 
Under  certain  circumstances  the  power  of  agents  thus  sit- 
uated could  be  passed  upon  as  a  question  of  law,  but  we 
have  chosen  for  the  purposes  of  this  case  to  treat  it  as  one 
of  fact  to  be  passed  upon  by  the  jury  under  proper  instruc- 
tions. 

Oxir  own  case  of  Eichengreen  v.  L,  &  N.  Railroad,  12 
Pickle,  229,  should  be  mentioned  as  authority  for  the 
proposition  that  railroad  companies  may  be  held  liable 
for  malicious  prosecutions  instituted  by  their  agents,  and 
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that  it  is  unnecessary,  in  order  to  recover  against  them,  to 
show  that  the  agents  who  instituted  the  malicious  suits 
were  specially  authorized  to  do  so.  This  case  is  likewise 
a  supporter  of  the  proposition  that  railroad  companies 
may  be  held  liable  for  wrongs  of  this  nature  inflicted  con- 
trary to  specific  directions  and  over  their  protest  if  the 
agents  at  the  time  acted  within  the  apparemt  general  scope 
of  their  authority  and  for  the  benefit  of  their  ^nployers. 

It  is  well  at  this  juncture  to  premise  that  there  was 
evidence  upon  which  the  jury  could  find  that  the  search 
warrant  was  sued  out  for  the  purpose  of  recovering  and 
restoring  to  the  railroad  and  to  Oatewood  the  possession 
of  property  which  had  been  stolen.  There  was  likewise 
evidence  from  which  it  could  be  inferred  that  Gatewood 
and  Passmore  were  resorting  to  this  process  in  lieu  of  a 
replevin  writ  and  for  the  specific  purpose  of  protecting 
the  special  property  of  the  railroad  company  in  the  meat 
and  of  saving  the  railroad  company  from  accountability 
to  the  owner.  It  need  hardly  be  said  in  addition  that  the 
jury  could  well  infer  that  Passmore  and  Gatewood  were 
prompted  by  a  desire  to  protect  and  promote  the  rail- 
road's business  and  interests,  and  that  they  were  not  act- 
ing from  private  or  personal  motives  or  from  a  sense  of 
duty  owing  by  them  to  the  public.  And  herein  is  found 
a  distinction  which  should  always  be  kept  in  mind  in  pass- 
ing upon  the  question  as  to  whether  the  instituting  of  pro- 
ceedings by  servants  was  within  the  scope  of  their  au- 
thority. 

If  it  is  evident  that  the  servant  is  acting  from  private 
and  personal  motives,  then  the  liability  of  the  master  must 
be  determined  on  the  narrow  basis  or  view  as  to  whether 
the  act  was  clearly  within  the  conferred  or  general  poweiv 
and  scope  of  employment  of  the  agent. 
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But  this  is  not  alwavs  the  test.  For  however  ma- 
licious  and  personal  and  willful  may  have  been  the  act  of 
the  servant  in  inflicting  the  wrong,  the  master  will  be  liable 
if  the  agent  acted  within  the  scope  of  his  employment. 
In  addition,  if  the  servant  inflicts  the  wrong  willfully,  de- 
liberately and  maliciously,  and  yet  does  it  because  he 
deems  it  to  the  interest  and  for  the  profit  or  promotion 
of  the  business  of  his  employer,  the  latter  will  be  liable 
if  the  act  be  within  the  ostensible  power  and  scope  of  the 
employe:  New  York  Central  Railroad  v.  U.  8.,  212  U. 
S.,  491 ;  53  L.  Ed.,  624.  The  cause  just  cited  is  likewise 
an  authority  for  the  proposition  that  if  a  corporation 
vests  an  agent  with  general  powers  or  general  duties  and 
leaves  to  him  really  or  apparently  the  determination  of  the 
question  as  to  whether  a  certain  course  of  procedure 
should  be  followed,  the  corporation  is  always  liable  for  the 
judgments  and  acts  of  the  agent  done  within  the  apparent 
scope  of  those  powers,  although  unusual.  It  is  remarked 
in  the  case  just  referred  to  that  owing  to  the  multiplied 
activities  of  corporations,  public  policy  demands  that  their 
liability  be  extended  so  as  to  enable  all  parties  who  deal 
with  the  corporate  agents  to  have  redress  for  any  injuries 
inflicted  by  those  agents  within  the  general  or  apparent 
scope  of  their  authority. 

Another  distinction  that  should  be  adverted  to  is  that 
if  it  be  conclusively  shown  that  the  agent  is  acting  from 
motives  of  his  own,  whether  for  personal  gain  or  revenge, 
or  from  a  sense  of  public  duty,  with  respect  to  the  prose- 
cution of  criminals,  the  master  will  rarely  ever  be  held 
liable.  But  when  the  servant  assumes  to  or  reallv  does 
act  for  the  master,  taking  those  steps  which  he  deems  to 
be  for  the  master's  benefit,  then  the  question  of  non-lia- 
bility can  seldom  be  determined  at  once  in  favor  of  the 
master.     This  is  especially  so  with  respect  to  custodians 
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or  bailees  of  the  property  of  their  masters  charged  with 
the  specific  or  general  duty  of  caring  for  it  and  determin- 
ing from  time  to  time  methods  and  means  of  preserving 
the  things  committed  to  their  care.  Authorities  are  quite 
numerous  that  when  such  is  the  case  a  jury  might  infer 
the  vesting  of  the  agent  with  the  power  to  institute  civil 
or  criminal  proceedings  for  the  purpose  of  recovering  the 
possession  of  property  or  of  protecting  property,  the  pos- 
session of  which  is  assailed.  See  Railroad  v.  Holladay, 
39  L.  E.  A.  'N,  S.,  205,  and  cases  cited  in  the  opinion,  and 
also  in  the  subjoined  note;  also  the  following:  Jackson 
V.  Telegraph  Company,  70  L.  E.  A,  739;  Markley  v. 
Snow,  67  L.  E.  A.,  683,  with  special  reference  therein  to 
English  authorities;  Wheeler  &  Wilson  v.  Boyce,  59  A. 
Eep.,  571;  Cameron  v.  Exp,  Company,  48  Mo.  App.,  99; 
Railroad  v.  King^  66  Miss.,  852;  Staples  v.  Schmid,  19 
L.  R  A.,  824;  Richie  v.  Warner,  27  L.  E.  A.,  163;  31 
Cyc,  1405,  1585;  38  Cyc,  1041;  10  Cyc,  1217;  John- 
son v.  Chicago,  Etc.,  Railway,  130  Wis.,  492;  110  N.  W., 
424,  wherein  it  was  held  that  the  jury  might  infer  power 
to  order  arrests  or  bring  suits  by  an  agent  charged  with 
the  duty  of  looking  after  and  protecting  the  property  of 
his  master.  See,  also,  Railroad  v.  Ennalls,  16  L.  E.  .A. 
X.  S.,  1100.  There  will  be  found  in  the  greater  portion 
of  the  authorities  just  mentioned  special  reference  to  the 
case  of  Edwards  v.  London,  Etc.,  Railway  Company,  and 
Allen  V.  same  railway  company,  English  cases,  reported 
in  6  Q.  B.,  65,  wherein  Justice  Blackburn  clearly  stated 
the  rule  to  be  that  a  jury  might  infer  from  the  general 
duty  conferred  upon  the  servant  to  care  for  and  protect 
the  property  of  his  master  the  power  to  institute  civil  or 
criminal  proceedings,  if  done  for  the  specific  purpose  of 
promoting  the  master's  business  and  of  protecting  his  prop- 
erty.    The  rule  deducible  and  justifiable  from  the  fore- 
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going  is  that  the  Court  should  submit  to  the  jury  the 
question  as  to  whether  or  not  the  servant  who  is  custodian 
of  property  and  charged  with  the  duty  of  protecting  the 
same  has  implied  power  or  authority  to  institute  search 
warrant  proceedings  or  criminal  proceedings  when  done 
for  the  purpose  of  recovering  possession  and  of  protecting 
the  property  of  the  master ;  and  we  are  of  the  opinion  that 
the  learned  trial  Judge  was  in  error  in  failing  to  keep 
this  distinction  or  this  foundation  of  liability  in  mind. 
It  might  be  well  to  remark  rigHt  at  this  point  that  this 
affords  guides  or  lights  by  which  a  number  of  cases  which 
are  apparently  in  conflict  can  be  reconciled.  That  is  to 
say,  if  the  property  is  forever  gone  and  can  by  no  possibil- 
ity be  recovered,  and  if  the  acts  of  the  agent  can  under  no 
conceivable  phase  have  been  performed  for  the  purpose  of 
recovering  the  property,  the  master  can  seldom  be  held 
liable.  But  if,  on  the  other  hand,  the  servant  pursues 
that  course  which  he  deems  promotive  of  the  master's 
business,  then  the  question  of  authority  becomes  a  debat- 
able one  at  least.  We  shall  not  analyze  the  many  authori- 
ties above  cited,  in  any  other  way  than  to  say  that  they 
have  a  direct  bearing  upon  the  distinctions  above  pointed 
out  and  that  they  sustain  the  position  of  the  learned  coun- 
sel for  plaintiff  that  if  Gatewood  was  clothed  with  the 
duty  of  caring  for  and  protecting  the  property  of  the  rail- 
road company,  and  if  he  as  such  agent  caused  or  procured 
or  sufffi^ested  the  issuance  of  the  search  warrant  for  the 
p„,p«,  of  »,Wri^  *e  property  to  th»  railroad  com- 
pany,  then  the  question  as  to  whether  his  act  was  within 
the  scope  of  his  authority  or  power  should  have  been  left 
to  the  jury.  Our  own  early  case  of  Luttrell  v.  Hazen,  2 
Sneed,  20,  is,  in  our  judgment,  pertinent.  It  was  there 
laid  down  in  a  brief  but  very  logical  way  that  the  master 
would  be  liable  for  the  act  of  the  servant  if  the  particular 
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act  might  fairly  be  held  to  be  included  in  the  general 
powers  or  the  apparent  scope  of  the  powers  or  directions 
with  which  the  master  has  clothed  or  has  given  the  serv- 
ant. •  With  respect  to  this  question  as  to  whether  the 
act  of  the  servant  might  fairly  be  included  in  the 
powers  conferred  the  discriminating  remarks  of  the  an- 
notater  in  the  case  of  Richie  v.  Warner,  supra.,  are  rele- 
vant. It  is  stated  that  the  master  should  be  held  liable 
for  acts  done  by  the  servant  within  the  apparent  scope  of 
the  agent's  authority  if  It  was  likely  or  probable  that  such 
acts  would  be  pursued  by  the  servant:  T,  <&  P,  Railroad 
Company  v.  Parker,  68  S.  W.,  831.  This  last  cited  case 
is  an  instructive  one  and  should  be  considered  as  in  line 
with  that  of  Railroad  v.  Holladay,  supra,,  and  as  support- 
ing the  proposition  that  a  jury  might  infer  from  the  mere 
fact  that  the  railroad  station  agent  represents  the  railroad 
generally  and  is  in  duty  bound  to  protect  property  in  its 
custody  and  that  he  has  implied  power  to  institute  pos- 
sessory actions  or  other  proceedings  as  one  of  the  methods 
or  means  of  exercising  the  powers  with  which  he  had  been 
vested  by  the  master.  This  case  should  also  be  consid- 
ered in  connection  with  some  parts  of  the  reasoning  of  the 
case  of  Marhley  v.  Snow,  supra.,  to  the  effect  that  the  cus- 
todian of  personal  property  may  resort  to  process  for  the 
purpose  of  recovering  possession  of  property  for  the 
master.  All  these  cases  should  be  considered  with  that 
of  Chipman  v.  Bates,  supra.,  and  with  the  generally  ac- 
cepted belief  that  a  search  warrant  may  be  resorted  to  as 
a  substitute  for  a  replevin  writ. 

A  splendid  test  of  the  meaning  of  "scope  of  employ- 
ment/' is  whether  the  agent  is  endeavoring  to  promote  or 
protect  the  master's  business:  31  Cyc.  1585 ;  and  the  ques- 
tion as  to  whether  the  agent  as  custodian  and  caretaker 
and  general  manager  of  the  business  of  the  railway  com- 
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pany  at  a  station  has  the  implied  power  to  institute  pro- 
ceedings is  at  least  a  question  of  fact  which  should  be  left 
to  the  jury.  We  must  not  be  understood  as  holding  that 
this  question  may  not  sometimes  be  decided  against  the 
master  as  a  matter  of  law.  We  simply  direct  that  in  the 
instant  case  and  upon  remand  this  issue  be  submitted  to 
the  jury,  provided,  of  course,  there  be  developed  upon  the 
trial  evidence  substantially  like  that  introduced  here.  We 
carefully  refrain  from  adjudicating  that  Gatewood  was  as 
a  matter  of  law  clothed  with  this  power.  It  is  well  to 
remark,  however,  that  in  passing  upon  this  question,  it  is 
competent  to  consider  the  usual  and  ordinary  way  which 
station  agents  have  of  discharging  their  duties,  and  the 
particular  methods  pursued  by  them  in  discharging  their 
duties  with  respect  to  the  instituting  of  proceedings  and 
the  consulting  with  officials  about  instituting  proceedings, 
and  also  what  this  station  agent  generally  did  when  situa- 
tions demanding  speedy  action  with  reference  to  protect- 
ing the  master's  property  arose. 

The  judgment  of  the  lower  Court  is  reversed  and  the 
cause  remanded  for  a  new  trial  not  inconsistent  with  the 
views  expressed  in  the  foregoing  opinion.  Defendants  in 
error  will  pay  the  costs  of  this  Court. 
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Felix  T.  Pope  v.  Fay  E.  Hazen,  et  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Jackson.    April  Term,  1914.) 

1.  CHAI7CEBY  PnAcncE.    Appointment  of  receiver.    Bill  of  mort- 

gagee or  trustee. 

A  bill  filed  by  a  mortgagee  or  trustee  in  a  deed  of  trust  seeing 
the  appointment  of  a  receiver  to  take  charge  of  pending 
foreclosure  proceedings  is  fatally  defective  if  it  fails  to 
allege  insuflldency  of  the  security  or  imx>airment  or  waste 
and  insolvency  of  the  vendee  in  possession. 

2.  Appellate  Courts.    Superseding  decree.    Dismissals. 

Where,  upon  motion  to  dismiss  a  supersedeas  issued  by  this 
court  it  is  apparent  that  the  pleadings  are  not  broad  enough 
to  Justify  any  decree,  this  court  will  reverse  the  decree  ap- 
pointing a  receiver  and  will  dismiss  the  bill. 


Feom  Shelby  County. 


Appealed  from  the  Chancery  Court  of  Shelby  County, 
Part  1.    Francis  Fentress,  Chancellor. 

Wm.  H.  Fitzhugh  for  Complainants. 

H.  H.  Bonner  for  Defendants. 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
Court. 

This  bill  was  filed  alone  for  the  purpose  of  having  a 
receiver  appointed  to  take  charge  of,  and  rent  a  house 
and  lot  described  in  the  bill.    It  is  charged  that  defendant. 
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Hazen,  and  wife,  on  the  20th  of  June,  1911,  made  a  deed 
of  trust  to  the  complainant  on  the  house  and  lot  in  ques- 
tion, to  secure  a  note  for  $3,500.  It  is  further  charged 
that  shortly  after  this  trust  deed  was  made,  the  Security 
Bank  &  Trust  Company  filed  a  bill  in  the  Chancery 
Court  of  Shelby  County,  charging  that  the  trust  deed  was 
fraudulent  and  void  as  against  it,  and  enjoining  the  com- 
plainant from  disposing  of  the  house  and  lot,  and  the  de- 
fendants, Hazen  and  wife,  from  paying  any  money  on 
the  alleged  indebtedness.  It  is  further  charged  that  the 
$3,500  has  never  been  paid,  and  that  some  notes  for  in- 
terest that  were  secured  in  the  trust  deed  have  not  been 
paid  since  the  bill  Avas  filed  by  the  Security  Bank  & 
Trust  Company,  but  that  the  defendants,  Hazen  and  wife, 
have  failed  and  refused  to  pay  any  of  said  interest  notes, 
and  have  also  refused  and  failed  to  pay  the  taxes  due  and 
owing  on  the  property,  and  the  premiums  charged  for  in- 
surance of  the  house  on  the  lot.  The  bill  charges  that  the 
trust  deed  provided  in  the  event  Hazen  failed  to  pay  the 
taxes  and  insurance,  that  complainant.  Pope,  might  pay 
them  and  hold  the  property  as  security  for  such  payment. 
Chanceller  Fentress,  after  the  bill  was  filed,  fixed  a  day 
for  hearing  the  application  for  the  appointment  of  a  re- 
ceiver, and  required  notice  to  be  given  to  the  defendants, 
of  the  time  and  place  when  such  application  would  be 
acted  upon.  Such  notice  was  given  defendants,  who  there- 
after filed  their  answer. 

It  was  stated  in  the  bill  that  the  property  was  getting 
out  of  repair  and  becoming  dilapidated,  and  this  charge 
was  denied  in  the  answer. .  It  was  admitted  in  the  answer 
that  the  taxes  had  not  been  paid,  but  the  reason  assigned 
for  their  non-payment  was  that  defendants  had  been  ad- 
vised not  to  pay  them  until  the  suit  of  the  Security  Bank 
&  Trust  Company  had  been  finally  settled.  It  was  further 
15 
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stated  in  the  answer  that  the  defendants  were  ready  and 
able  to  pay  the  taxes  and  insurance  on  the  property  when 
that  suit  was'  finally  ended,  and  would  do  so. 

The  only  prayer  in  the  bill  in  addition  to  the  prayer 
for  the  appointment  of  a  receiver,  to  take  charge  of  the 
house  and  lot  upon  which  complainant  had  the  deed  of 
trust  and  to  rent  it  out  and  collect  the  rents  and  profits, 
was  a  prayer  that,  at  the  hearing  and  after  the  final  dispo- 
sition of  the  cause  of  the  Security  Bank  &  Trust  Company 
against  defendants,  said  rents  and  profits  so  collected 
by  the  receiver  be  applied  to  the  satisfaction  of  the  debts 
secured  by  the  trust  deed,  and  a  prayer  for  general  relief. 
At  the  time  designated  by  the  ChanecUor,  he  appointed  the 
Clerk  and  Master,  Lamar  Haskill,  receiver  of  the  house 
and  lot  described  in  the  bill,  and  ordered  him  to  take 
charge  of  the  property,  rent  it  out  and  hold  the  rents  sub- 
ject to  further  orders,  and  if  possession  of  the  property 
was  refused,  that  a  writ  of  possession  issue  to  the  sheriff  to 
put  the  receiver  in  possession  of  it.  This  order  was  made 
alone  upon  the  bill  and  answer,  and  without  any  affidavits 
or  any  evidence  to  support  the  charges  in  the  bill.  There 
is  no  charge  in  the  bill  that  the  property  is  insufficient 
in  value  to  pay  the  debt  the  trust  deed  secured;  in  fact, 
there  is  nothing  said  in  the  bill  about  its  value.  For  all 
that  appears  therein,  it  may  be  worth  ten  times  the  amoimt 
of  complainant's  debt.  There  is  no  charge  that  the  maker 
of  the  note,  the  defendant,  Fay  E.  Hazen,  is  insolvent, 
or  has  no  property  out  of  which  to  collect  any  balance  the 
house  and  lot  fails  to  pay,  and  for  all  that  appears  from 
the  bill  as  to  Mr.  Hazen's  financial  condition,  he  may 
be  worth  a  million  of  dollars,  or  he  may  not  be  worth  a 
cent. 

After  making  the  order  appointing  the  receiver,  the 
defendants  prayed  an  appeal  to  this  Court  from  such  an 
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order,  but  the  appeal  was  refused  by  the  Chancellor.  After 
such  refusal  defendants  prosecuted  a  petition,  together 
with  a  copy  of  the  record  in  the  case,  to  this  Court  while 
in  session  at  Knoxville  in  1912,  for  a  writ  of  error  and 
supersedeas,  to  bring  the  cause  to  this  Court  to  review 
the  action  of  the  Chancellor  in  appointing  the  receiver, 
and  for  supersedeas  to  stay  the  execution  of  the  order. 
This  Court  granted  the  writ  of  error  and  also  the  super- 
sedeas, while  in  session  at  Knoxville  at  its  May  term, 
1912,  thereby  staying  the  execution  of  the  order  appoint- 
ing the  receiver  and  removing  the  cause  into  this  Court 
for  a  review  of  the  Chancellor's  action  in  the  premises.  A 
motion  has  been  made  in  this  Court  to  vacate  the  order 
granting  the  supersedeas,  and  the  cause  is  now  before  us 
upon  this  motion,  and  also  upon  the  assignment  of  errors 
to  the  action  of  the  Chancellor  in  appointing  a  receiver 
of  the  property  involved  in  this  litigation,  which  errors 
are  assigned  by  the  defendants,  and  the  jurisdiction  of  the 
Chancellor  to  sustain  the  bill  and  appoint  a  receiver,  as 
well  as  grant  the  relief  sought  upon  the  charges  in  the 
bill,  is  challenged  or  denied. 

A  bill  filed  alone  for  the  purpose  of  having  a  receiver 
appointed  and  which  seeks  no  other  relief,  is  a  novel  pro- 
cedure to  this  member  of  the  Court.  A  receiver  is  usu- 
ally and  generally  asked  for  to  take  charge  of,  and  to 
care  for  and  protect  property  involved  in  a  pending 
litigation.  Or  in  other  words,  where  property  is  involved 
in  a  litigation,  and  a  party  in  possession  of  it  is  com- 
mitting wastes,  or  allowing  it  to  get  in  bad  repair,  or 
permitting  it  to  deteriorate  in  value,  or  exposing  it  to 
danger  of  fire,  then  a  receiver  is  appointed  to  take  charge 
of  it  and  preserve  it  for  the  benefit  of  those  the  Courts 
finds  is  entitled  to  it  at  the  hearing  of  the  case.  But  we 
have  never  known  a  case  where  a  bill  was  simply  filed. 
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and  the  only  special  prayer  for  relief  therein,  was  the  ap- 
pointment of  a  receiver. 

In  Smith  on  Eeceivers,  p.  8,  section  2,  the  learned 
author  says:  "The  law  of  receiverships  is  peculiar  in 
its  nature  in  that  it  belongs  to  that  class  of  remedies  which 
are  wholly  ancillary  or  provisional,  and  the  appointment 
of  a  receiver  does  not  effect,  either  directly  or  indirectly, 
the  nature  of  any  primary  right,  but  is  simply  a  means 
by  which  primary  rights  may  be  more  efficiently  pre- 
served, protected  and  enforced  in  judicial  proceedings." 
This  author  says  the  functions  of  a  receiver  "is  to  hold, 
manage,  control  and  deal  with  property  which  is  the  sub- 
ject-matter of,  or  involved  in  the  litigation,  in  case  there  is 
no  person  entitled  who  is  competent  to  thus  hold  it;  or 
where  two  or  more  litigants  are  equally  entitled ;  but  it  is 
not  just  and  proper  under  existing  circumstances,  that 
either  of  them  should  retain  it  under  his  control ;  or  where 
a  person  is  l^ally  entitled  to  the  possession,  but  there  is 
danger-  of  his  misapplying  or  misusing  it ;  or,  under  some 
peculiar  circumstances  in  suits  to  foreclose  a  mortgage." 
The  conveyance  mentioned  in  this  bill  is  not  a  mortgage, 
but  what  is  known  in  the  law  of  Tennessee  as  a  deed  of 
trust.  It  appears  the  maker  of  the  trust  deed  has  three 
years  from  the  date  of  the  trust  deed,  in  which  to  pay  the 
debt,  and  this  three  years  will  expire  the  20th  of  June, 
1914.  There  is  nothing  in  this  trust  deed  which  gives 
the  trustee  the  right  to  the  possession  of  the  property  at 
any  time  before  default  in  the  payment  of  the  debt  secured 
in  it.  It  is  doubtful  if  any  one  has  a  right  to  the  posses- 
sion of  it  until  the  property  is  sold  under  the  trust  deed, 
and  a  deed  is  made  to  the  purchaser,  after  which  time 
such  purchaser  would  be  entitled  to  the  possession.  The 
trust  deed  provides  that  after  it  is  thus  sold,  if  the  makers 
remain  in  possession  of  the  property,  they  are  then  to  pay 
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rents  for  it  at  the  rate  of  $60  per  month.  We  are  of  the 
opinion  that  the  makers  of  the  trust  deed  are  not  liable  for 
rents  of  this  property  until  after  it  is  sold  and  a  deed 
made  to  the  purchaser,  and  that  until  then,  they  are  en- 
titled to  retain  possession  of  it  without  the  payment  of 
rents. 

It  is  said  in  Smith  on  Receivers,  -p.  6,  et  sequi,  that 
independent  of  statutory  provisions,  a  court  of  equity 
will  appoint  a  receiver  in  four  classes  of  cases.  First, 
where  the  party  entitled  to  the  custody  is  for  any  reason 
incompetent  to  hold  it,  such  as  infants,  lunatics,  and 
where  the  estate  of  decedents  is  involved  in  litigation; 
second,  where  the  parties  entitled  to  the  custody  of  the 
property  are  competent  but  are  otherwise  disqualified; 
where  it  is  involved  in  the  dissolution  of  a  partnership, 
or  in  the  proceedings  between  tenants  in  common,  or  be- 
tween claimants  to  land  under  legal  title  where  gross 
fraud,  great  danger  or  violence  is  alleged;  third,  where 
the  parties  in  custody  are  violating  fiduciary  duties  and 
trust  relationship,  and  among  the  instances  given  under 
this  head,  are  mortgagors  in  possession  where  the  security 
is  inadequate  and  the  mortgagor  is  insolvent  or  is  com- 
mitting wastes.  The  last  class  of  cases  where  a  receiver 
is  appointed,  is  where  the  ordinary  processes  of  law  are 
insufficient,  such  as  grantor's  suits,  or  suits  to  reach  the 
separate  estates  of  married  women,  or  where  suits  are 
instituted  to  wind  up  corporations  or  other  associations 
because  they  forfeited  their  charter,  or  became  insolvent, 
or  otherwise  acting  ultra  vires. 

In  treating  of  when  a  court  of  equity  will  appoint  a 
receiver  at  the  instance  of  a  mortgagee,  Mr.  Smith  says 
it  will  be  done  where  the  mortgage  provides  for  a  receiver 
upon  default  of  the  payment  of  the  principle  and  inter- 
est; and  where  the  mortgage  security  has  become  inade- 
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quate  by  reason  of  a  depreciation  in  the  value  of  the  prop- 
erty and  insolvency  of  the  mortgagor  or  other  person  lia- 
ble for  the  mortgage  indebtedness;  or  where  there  is  a 
special  grant  or  pledge  of  the  rents  and  profits  to  secure 
the  mortgage  indebtedness;  or  where  the  trustee  has,  by 
the  special  terms  of  the  mortgage,  the  power  upon  default 
in  the  payment  of  the  debt,  to  take  possession.  It  is  stated 
by  Mr.  Smith,  p.  277,  "the  necessity  for  the  appointment, 
the  special  grounds  upon  which  the  relation  is  asked,  must 
be  clearly  alleged  and  shown.  If  the  mortgagor  is  in  pos- 
session and  committing  wastes,  that  is  a  ground  for  the 
interposition  of  a  court  of  equity."  A  receiver  will  not 
be  appointed,  "whereby  the  terms  of  the  mortgage,  no 
right  to  a  receiver  is  given;  nor  will  one  be  appointed 
where  the  allegations  of  the  bill  are  denied,  or  where  the 
amount  due  is  in  dispute."  On  p.  284,  Mr.  Smith  says, 
"where  the  insufficiency  of  the  property  covered  by  the 
mortgage  is  shown,  but  the  proof  fails  to  show  that  the 
mortgagor  or  other  person  liable  for  the  mortgage  debt  is 
insolvent,"  a  receiver  will  not  be  appointed.  On  p.  287, 
this  author  says,  "that  the  inadequacy  of  security  which 
warrants  the  appointment  of  a  receiver  consists  of  two 
separate  elements,  each  of  which  is  necessary  to  be  estab- 
lished by  adequate  proof,  (1)  the  insufficiency  in  the  value 
of  the  mortgaged  premises  to  pay  the  debt,  interest  and 
costs,  (2)  the  insolvency  of  the  mortgagor,  his  grantee  or 
other  person  liable  for  the  payment  of  the  mortgage  debt, 
or  at  least  as  has  been  held  in  some  cases,  such  a  degree 
of  irresponsibilty  finally  as  renders  the  collection  of  a  de- 
ficiency judgment  against  him  impossible."  On  p.  294, 
he  says,  "the  inadequacy  of  security  contemplated  by  the 
rule  above  has  reference  solely  to  the  plaintiff\s  indebted- 
ness and  does  not  include  other  lien  indebtedness  against 
the  property.    The  proof  must  be  clear  and  satisfactory  in 
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order  to  warrant  the  Court  in  granting. the  relief  under 
the  rule  under  discussion."  Mr.  Smith  further  says,  the 
failure  to  establish  the  inadequacy  of  the  security,  or  the 
insolvency  of  the  debtor,  or  the  person  owing  the  debt, 
is  fatal  to  an  application  for  the  appointment  of  a  re- 
ceiver. 

Applying  these  rules  to  the  case,  conceding  that  a  deed 
of  trust  stands  upon  the  same  footing  that  a  mortgage 
does  when  application  is  made  for  the  appointment  of  a 
receiver,  it  appears  in  the  first  place  that  there  is  no 
charge  in  the  bill  that  the  property  covered  by  the  trust 
deed  will  not  pay,  or  is  insufficient  to  pay  complainant's 
debt;  nor  is  there  any  charge  in  the  bill  that  the  person 
owing  the  debt  is  insolvent,  or  is  not  amply  able  to  meet 
and  discharge  it  if  the  property  fails  to  bring  a  sufficient 
amount  to  liquidate  it.  This  author  says  that  thesb 
charges  must  be  tnade  in  the  bill,  where  the  mortgagor  ap- 
plies for  the  appointment  of  a  receiver  to  take  charge  of 
the  mortgaged  property.  There  is  not  only  no  such 
charge  in  the  bill,  but  there  is  no  proof  of  any  character 
whatever  that  the  property  is  not  amply  sufficient  to  pay 
the  debt  secured  by  it.  Xor  is  there  any  proof  of  any 
kind  that  the  defendants,  or  the  person  owing  the  debt 
secured  by  the  trust  deed,  are  insolvent  or  not  able  to  pay 
what  remains  after  the  property  is  sold  and  the  proceeds 
applied,  if  there  is  any  balance  then  due.  If  the  trust  deed 
was  a  mortgage,  and  not  such  conveyance  as  it  is,  under 
the  rules  laid  down  by  Mr.  Smith,  the  complainant  would 
not  have  a  right  to  have  a  receiver  appointed.  The  trust 
deed  does  not  provide  for  such  appointment  on  default  in 
payment  of  the  debt,  or  the  interest  thereon,  nor  does  it 
provide  for  impounding  the  rents  of  the  place  in  any  con- 
tingency. On  these  matters  there  is  no  special  stipula- 
tion, and  the  only  implied  agreement  is,  that  the  makers 
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of  the  trust  deed  may  remain  in  possession  without  the 
payment  of  rents  until  the  property  is  sold  and  a  deed  is 
made  to  the  purchaser. 

The  rule  stated  by  Mr.  Smith  in  his  work  on  Receivers 
may  be  found  in  Pumroy's  Equity  Jurisprudence,  vol.  5, 
sees.  93  and  96,  and  in  the  latter  section  that  learned  au- 
thor says,  "a  receiver  in  mortgage  cases  will  never  be  ap- 
pointed unless  it  is  clearly  shown  that  the  security  is  in- 
adequate, or  that  the  rents  and  profits  have  been  expressly 
pledged  for  the  debt,  or  that  there  is  eminent  danger  of 
waste,  removal  or  destruction  of  the  property.  There  must 
be  some  strong  special  reason  for  it.  Receivers  should 
not  be  appointed  simply  because  an  occasion  for  their  ap- 
pointment is  anticipated,  or  may  in  the  future  arise. 
The  occasion  must  exist  when  the  appointment  is  made. 
The  insufficiency  of  the  security,  on  which  the  appoint- 
ment is  grounded,  must  be  an  insufficiency  existing  at  the 
time  when  the  application  is  made  or  acted  on,  not  merely 
one  that  may  arise  at  some  future  date."  ' 

Mr.  Alderson,  in  his  work  on  Receivers,  states  the  rulfe 
as  it  is  laid  down  by  Smith  and  Pumroy. 

The  mere  default  in  payment  of  the  debt  constitutes  nb 
grounds  for  the  appointment  of  a  receiver  unless  there  is 
a  stipulation  to  that  effect  in  the  mortgage:  43  Miss., 
523.  It  would  be  oppressive  and  an  abuse  of  discretion 
to  appoint  a  receiver  where  it  appears  that  the  mortgag^ 
security  was  ample  to  pay  the  debt  in  full:  65  Minn.,  64. 
To  justify  the  apointment  of  a  receiver,  the  Supreme 
Court  of  Xew  York  holds  there  must  be  some  evidence 
of  the  insufficiency  of  the  property  to  satisfy  the  mort- 
gage debt:  40  X.  Y.,  948.  If  the  debtor  is  insolvent,  a 
receiver  will  not  be  appointed  because  at  some  fiiture  time 
the  property  may  become  insufficient  to  pay  the  mortgage 
debt:     58  Xeb.,  663.      Where  it  did  not  appear  that  the 
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mortgagor  was  insolvent,  or  that  there  was  any  waste 
contemplated,  or  depreciation  in  the  property,  it  was  held 
by  the  Supreme  Court  of  Missouri  that  grounds  for  the 
appointment  of  a  receiver  were  totally  lacking:  157  Mo., 
565.  Mr.  Chancellor  Cooper  said:  "Equity  will  not, 
pending  a  suit  for  a  sale  of  land  for  division  among  co- 
tenants  interfere,  by  the  appointment  of  a  receiver,  with 
the  lawful  possession  of  one  of  the  tenants,  it  not  appear- 
ing that  he  disputes  the  title  or  interferes  with  the  pos- 
session of  his  co-tenant,  especially  if  there  is  no  sufficient 
averment  of  insolvency. 

In  Morford  v.  Hamner,  3  Bax.,  391,  the  Supreme  Court 
of  this  State  refused  to  appoint  a  receiver  in  a  suit  filed 
by  the  vendor  to  enforce  his  lien  for  unpaid  purchase 
money,  and  said,  "it  is  no  part  of  the  contract  of  sale, 
either  express  or  implied,  that  the  vendor  shall  appropri- 
ate anything  but  the  land  itself  by  sale  for  satisfaction  of 
his  purchase-money."  It  would  seem  that  in  a  case  where 
a  deed  of  trust  is  made  to  secure  the  payment  of  a  par- 
ticular debt,  and  there  is  no  contract  by  the  maker  of  the 
trust  deed  that  the  trustee  or  holder  of  the  deed  may  ap- 
propriate  the  rents  and  profits  of  the  land,  that  it  would 
stand  upon  the  same  basis  as  a  bill  to  enforce  the  vendor's 
lien.  The  contract  is  limited  to  a  sale  of  the  property 
and  the  application  of  the  proceeds  of  sale  to  the  payment 
of  the  debt,  when  the  debtor  is  in  default.  If  he  desires 
to  have  the  rents  appropriated,  the  right  to  do  so  should 
have  been  embodied  in  the  trust  deed,  and  failing  to  have 
it  so  stipulated  therein,  we  see  no  reason  why  he  should 
stand  upon  any  higher  ground  that  the  vendor  of  land 
stands  in  reference  to  appropriating  the  rents  of  the  land 
while  in  the  possession  of  his  vendee. 

In  Cohn  v.  Paute,  12  Heisk.,  50Y,  it  appears  that  the 
bill  was  filed  in  that  case  by  a  creditor  of  the  maker  of 
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the  trust  deed,  to  have  it  foreclosed,  and  to  reach  the 
equitable  interest  of  the  maker  after  the  satisfaction  of 
the  prior  lien  and  incumbrances,  and  to  that  end  a  re- 
ceiver was  prayed  for  pendente  lite  to  take  the  property 
out  of  the  possession  of  the  maker  of  the  trust  deed  and 
appropriate  its  rents  and  profits  to  the  payment  of  taxes 
accrued  and  accruing  after  the  making  of  the  trust  deed. 
A  receiver  was  appointed  for  that  purpose,  and  an  appli- 
cation was  made  to  the  Supreme  Court  to  supersede  the 
order  of  the  Chancellor  appointing  him.  The  Supreme 
Court  said  that,  from  the  affidavits  and  counter-affidavita 
filed  in  the  cause,  as  to  the  value  of  the  property,  it  was 
at  least  doubtful  whether  the  corpus  of  the  property  was 
sufficient  to  pay  the  debt,  and  for  that  reason  it  declined 
to  interfere  with  the  discretion  of  the  Chancellor  in  ap- 
pointing the  receiver.  In  that  case  it  appeared 
that  it  was  doubtful  if  the  property  was  of  suf- 
ficient value  to  pay  the  complainant's  debt,  while  in 
this  case  there  is  neither  allegation  or  proof  upon  this 
question.  In  that  case  a  bill  had  been  filed  by  a  judgment 
creditor,  with  an  execution  returned  nulla  bona,  seeking 
to  foreclose  a  trust  deed  and  to  reach  the  surplus,  in 
which  bill  a  receiver  pendente  lite  was  asked.  No  such  bill 
as  that  was  filed  in  this  case,  nor  was  such  relief  sought. 
Counsel  for  complainant  cites  the  case  of  Bidwell  v. 
Paul,  5  Baxter,  692.  It  appears  from  the  opinion  deliv- 
ered by  Mr.  Justice  Freeman,  that  a  bill  was  filed  to  fore- 
close the  trust  deed  and  have  the  property  sold  for  that 
purpose,  and  pending  the  suit,  that  a  receiver  be  ap- 
pointed, because  it  was  charged  that  possession  of  the 
property  had  been  obtained  fraudulently.  The  lower 
Court  failed  to  appoint  the  receiver,  and  the  application 
was  renewed  in  the  Supreme  Court,  The  Chancellor  de- 
creed a  sale  of  the  property  to  pay  the  debt  secured  by  the 
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trust  deed,  when  its  maker  appealed  to  the  Supreme  Court 
on  the  pauper  oath.  The  opinion  recites  that  it  is  alleged 
that  the  security  is  scarcely  sufficient  to  pay  the  debt,  and 
on  this  showing  the  Supreme  Court  appointed  the  re- 
ceiver, basing  its  action  upon  the  insolvency  of  the  debtor, 
and  the  insufficiency  of  the  security.  That  case  does  not 
by  any  means  sustain  the  action  of  the  Chancellor  in  ap- 
pointing a  receiver  in  this  case,  and  we  have  reached  the 
conclusion  that  his  order  appointing  a  receiver  was  author- 
ized neither  by  the  all^ations  in  the  bill,  nor  by  any  proof 
of  any  kind  heard  by  him  in  any  way,  at  the  time  he  acted 
on  the  motion  for  the  appointment,  and  that  his  order 
appointing  the  receiver  was  wholly  unauthorized  and  not 
warranted  by  the  allegations  or  the  proof  in  the  case.  As 
we  have  said,  the  only  additional  prayer  is  that  the  rents 
collected  by  the  receiver  be  held  in  Court  and  applied  as 
a  payment  on  complainant's  debt  against  the  defendant. 
The  deed  of  trust  has  no  provision  in  it  authorizing  such 
a  decree  or  order,  and  on  final  hearing  the  Court  would 
have  no  jurisdiction  to  direct  the  payment  of  the  rents  and 
profits  on  the  debt  complainant  has  against  the  defendant. 
But  as  there  will  be  no  receiver'  appointed  in  this  case, 
there  will  be  no  rents  and  profits  to  dispose  of  at  the  hear- 
ing of  the  cause.  Such  being  true,  there  is  no  reason  why 
this  cause  should  be  kept  longer  in  Court.  On  the  facts 
stated  in  the  bill,  complainant  is  not  entitled  to  any  relief 
under  the  prayer  for  general  relief,  and  it  results  that  the 
bill  must  be  dismissed  and  the  costs  of  this  Court  and  of 
the  Court  below  adjudged  against  the  complainant  and 
the  sureties  on  his  cost  bond.  The  motion  to  vacate  the 
order  granting  the  supersedeas  is  overruled,  and  the  order 
of  the  Chancellor  appointing  the  receiver  is  reversed,  the 
cause  dismissed  and  a  decree  entered  here  against  com- 
plainant and  sureties  for  all  the  costs  of  the  cause  includ- 
ing the  cost  of  the  appeal. 
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Western  Union  Telegraph  Company  v.  A.  B.  Wright 

AND  Wife. 

Telbobaph  Companies.    Right  of  action  of  sendee  for  disappoint- 
ment and  inconvenience. 

The  sendee  of  a  telegram  in  this  State  may  recover  substantial 
damages  for  Inconvenience,  annoyance  and  disappointment 
occasioned  by  the  negligence  of  a  telegraph  company  in  fail- 
ing to  deliver  promptly  a  telegram,  the  receipt  of  which  would 
have  saved  the  sendee  from  the  beforementioned  vexation, 
inconvenience,  etc. 


From  Houston  County. 

Appeal  in  error  from  the  Circuit  Court  of  Houston 
County.    W.  L.  Cook,  Judge. 

L.  E.  Campbell  for  Plaintiff  in  Error. 

W.  W.  Patterson  for  Defendant  in  Error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

The  principal  question  involved  in  this  case  is  whether 
the  sendee  of  a  message  requesting  her  to  abandon  a  jour- 
ney can  recover  substantial  damages  for  its  non-delivery. 
Verdict  and  judgment  were  for  $250.00.  The  Tel^raph 
Company  has  appealed  and  assigned  errors. 

The  facts  are  substantially  as  follows:  Dr.  Wright, 
the  sender  of  the  message,  resides  at  Erin.  His  father 
lives  at  Dickson.  His  wife  was,  on  August  1,  1912,  on  a 
visit  to  her  father-in-law  at  Dickson.     She  had  two  chil- 


STATE  OF  TEX^ESSEE.  237 

Telegraph  Co.  v.  Wright 

dren  with  her.  It  was  understood  between  Dr.  TVright  and 
wife  that  she  would  take  passage  upon  a  train  which 
leaves  Dickson  at  8.35  a.m.,  and  ride  to  a  station  called 
Hematite  on  the  railroad  leading  to  Clarksville,  and  that 
he  would  meet  her  there  and  go  with  her  to  Clarksville. 
At  an  early  hour  on  the  morning  of  August  2d  he  went 
to  the  telegraph  station  at  Erin  and  informed  the  agent 
of  his  desire  to  send  a  message  to  Mrs.  Wright,  such  as 
would  cause  her  to  abandon  her  trip,  he  having  con- 
cluded not  to  go  to  Clarksville.  He  thereupon  wrote  out 
and  delivered  to  the  agent  for  transmission  the  follow- 
ing message:  "Mrs.  A.  B.  Wright,  care  Dr.  L.  D.  Wright, 
Dickson,  Tenn. :  Don't  leave.  Will  see  you  at  3.47  this 
P.M.     (Signed)  A.  B.  W." 

This  was  at  4.10  a.m.  It  was  transmitted  as  a  night 
message,  which,  by  the  rules  of  the  company,  was  not  to  be 
delivered  earlier  than  7.30  a.m.  Dr.  Wright  informed  the 
agent  that  the  message  must  be  delivered  to  Mrs.  Wright 
before  she  embarked  on  the  8.35  train.  We  take  it  that  the 
Erin  agent  expressly  or  impliedly  assured  Dr.  Wright  that 
this  would  be  done.  As  a  precaution  Dr.  Wright  had  his 
message  repeated  at  extra  cost.  As  we  understand  it,  the 
message  was  repeated  at  Dickson  back  to  the  agent  at 
Erin.  This  certainly  amoimted  to  an  assurance  of  deliv- 
ery as  stated  by  Judge  Lurton  in  Marr  v.  Telegraph  Com- 
pany, 1  Pickle,  529.  Dr.  Wright's  father,  also  a  phy- 
sician, resided  and  had  an  office  within  two  hundred  and 
fifty  yards  of  the  receiving  station  at  Dickson.  This  mes- 
sage was  not  in  fact  delivered  until  sometime  after  9 
o'clock  of  the  day  of  its  transmission.  Mrs.  Wright  in  the 
meantime  had  gone  to  the  trouble  of  preparing  herself 
and  children  for  the  journey  to  Hematite  and  had  taken 
passage  on  the  8.35  train.  At  the  time  she  started  and 
during  the  journey  she  expected  her  husband  to  meet  her 
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at  Hematite  and  go  on  with  her  to  Clarksville.  As  a  mat- 
ter of  course  she  was  disappointed.  She  spent  the  day 
at  Hematite  and  returned  to  Dickson  late  in  the  evening. 
Her  husband  had  in  the  meantime  gone  around  by  Nash- 
ville and  to  Dickson  for  the  purpose  of  meeting  her  at  the 
hour  named  in  his  telegram.  It  clearly  appears  that  Dr. 
Wright  fully  informed  the  Erin  agent  of  the  importance 
of  prompt  delivery. 

It  is  earnestly  insisted  by  learned  counsel  that  nomi- 
nal damages  only,  if  anything,  should  be  recovered,  and 
that  the  trial  Judge  committed  error  in  not  so  instructing 
the  jury.  The  predicate  of  this  ingenious  argument  is 
that  the  Courts  of  our  State  have  fixed  the  limits  of  re- 
covery for  mental  anguish  and  that  this  case  does  not 
fall  within  any  classifications;  and  that  this  amounted 
to  no  more  than  vexation  or  annoyance  to  Mrs.  Wright,  for 
which  no  recovery  can  be  had.  We  are  persuaded  that 
the  contrary  is  the  sound  view  to  take.  Our  Courts  for  a 
time  undertook  to  fix  the  classification  of  the  rights  of 
action  for  non-delivery  of  telegrams.  Particularly  do  we 
recall  the  case  of  Telegraph  Co.  v.  McCaid,  7  Cates,  99, 
in  which  Mr.  Justice  Shields  intimated  that  the  Court 
would  not  thereafter  extend  the  doctrine  of  mental  an- 
guish beyond  the  rules  theretofore  laid  down.  It  soon 
became  evident,  however,  that  the  right  of  recovery  could 
not  be  arbitrarily  fixed;  and  it  may  be  parenthetically 
said  that  it  would  be  unwise  in  the  Court  thus  to  under- 
take to  circumscribe  the  situations  in  which  recoveries 
might  be  had,  in  view  of  the  everchanging  and  varying 
uses  of  these  means  of  communication.  In  the  case  of 
Telegraph  Co.  v.  Kirkpatrick,  2  Tenn.  C.  C.  A.,  41,  Mr. 
Justice  Hall  discriminately  and  clearly  analyzed  the  Mc- 
Caul  case  and  reached  the  conclusion  that  the  utterances 
therein  with  respect  to  confining  this  class  of  cases  t.>  nar- 
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row  limits  was  dictum.  This  case  was  affirmed  by  the 
Supreme  Court. 

It  is  wholly  unnecessary  to  review  the  adjudications  of 
our  Supreme  Court  in  their  entirety.  We  are  convinced 
that  the  case  of  Wadsworth,  reported  in  2  Pickle,  695,  is 
and  should  remain  the  leading  authority  upon  this  ques- 
tion ;  and  we  think  it  well  that  occasional  reference  be  made 
to  the  concurring  opinion  of  Judge  Tumey  in  that  case ; 
nor  should  the  clear  and  convincing  logic  of  Judge  Cald- 
well be  overlooked  or  discounted.  It  was  made  prominent 
in  that  decision  that  whenever  the  telegram  conveys  in- 
formation which  is  valuable  to  the  sendee  and  to  which 
he  is  entitled,  a  right  of  recovery  for  substantial  dam- 
ages should  be  recognized.  There  is  clearly  deducible 
from  the  propositions  of  the  Wadsworth  case  the  rule  that 
where  the  sendee  suffers  disappointment  and  is  subjected 
to  vexation,  trouble  or  annoyance  by  reason  of  the  failure 
of  the  company  to  deliver  a  telegram  desired,  a  substan- 
tial rcovery  should  be  had.  See  also  Telegraph  Co,  v.  Rob- 
inson, 13  Pickle,  638. 

Recurring  to  the  facts  of  this  case,  we  are  unable  to 
discover  any  reason  why  the  Telegraph  Company  should 
not  suffer  some  penalty  for  failing  to  communicate  to  Mrs. 
Wright  that  information  which  would  have  saved  her  the 
trouble  and  expense  and  wear  of  a  journey  of  some  thirty 
or  forty  miles.  It  certainly  should  not  be  excused  for 
subjecting  her  to  disappointment  and  some  apprehension 
naturally  expected  from  reaching  Hematite  and  not  find- 
ing her  husband  there.  We  have  no  hesitancy  in  saying 
that  for  this  wrong  more  than  nominal  damages  should  be 
awarded.  We  have  examined  the  authorities  pressed  by 
learned  counsel,  but  do  not  think  they  are  persuasive.  We 
find  upon  the  other  hand  at  least  two  cases  which  lend 
material  support  to  the  conclusion  we  have  reached :  Oreen 
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V.  Telegraph  Co.,  7  L.  R.  A.,  985 ;  Cable  Co.  v.  Terrell, 
14  L.  R.  A.  N.  S.,  927.  The  rule  deducible  from  these 
cases  is  that  a  telegraph  company  can  be  held  liable  for 
substantial  damages  for  failing  to  deliver  a  message  which 
would  have  saved  the  sendee  from  annoyance,  vexation, 
fear  or  humiliation. 

We  overrule  the  assignments  of  error  predicated  on  the 
failure  of  the  Court  to  give  peremptory  instructions.  There 
is  one  assignment  of  error,  however,  to  which  we  must 
pay  particular  attention.  It  is  said  that  the  verdict  is 
so  excessive  as  to  indicate  passion,  prejudice  or  caprice, 
and  in  connection  with  this  assignment  is  another  one  to 
the  eflFect  that  the  jury  in  returning  their  verdict  disre- 
garded the  instructions  of  the  Court.  We  pause  to  re- 
mark that  this  is  frequently  a  very  apt  way  of  testing  the 
justice  or  propriety  of  the  verdict  His  Honor  told  the 
jury  that  they  must  confine  their  verdict  to  substantial 
damages  and  that  they  must  not  award  any  recovery  for 
punitive  damages,  and  yet,  they  clearly  went  beyond  the 
limits  of  compensatory  damages.  It  is  a  hard  matter  to 
determine  in  dollars  the  extent  to  which  a  party  has  men- 
tally suffered,  and  this  of  course  renders  dangerous  the 
power  sometimes  exerted  by  Courts  to  set  aside  verdicts. 
At  the  same  time,  however,  they  must  not  shrink  from 
so  doing  when  convinced  that  jurors  have  arbitrarily  and 
capriciously  affixed  an  unjustifiable  penalty  or  recovery. 

We  have  carefully  looked  into  the  circumstances  and 
happenings  which  Mrs.  Wright  insists  were  the  causes  of 
her  sufferings,  and  have  reached  the  conclusion  that  the 
jury  exaggerated  them  very  much.  She  admits  that  she 
would  have  had  a  reasonably  good  day  with  her  relative, 
with  whom  she  stopped  and  spent  the  day  at  Hematite, 
but  for  her  sickness.  Of  her  illness  the  company  had  no 
knowledge,  and  this  should  not  enter  into  the  computation 
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of  her  damages.  Without  elaboration,  we  shall  state  that 
we  have  concluded  that  this  verdict  is  excessive  to  the  ex- 
tent of  $150.00.  If  she  will  remit  in  this  Court  $150.00, 
judgment  to  the  extent  of  $100.00  and  costs  will  be  af- 
j&rmed.  Otherwise,  it  will  be  remanded  for  a  new  trial, 
defendants  in  error  paying  the  costs  of  this  Court. 


W.  C.  Pabkey  v.  a.  K.  Shabp. 

Affirmed  by  the  Supreme  Court. 
(Knoxville.    September  Term,  1913.) 

Public  Office.    Records.    Order  to  turn  over  to  successor. 

Sections  1126  and  1127,  Shannon's  Code,  requiring  an  Incum- 
bent of  a  public  office  to  turn  over  the  books  and  papers  per- 
taining thereto  to  his  successor  cannot  be  Invoked  by  the 
newly  elected  official  during  the  pendency  of  a  regularly 
Instituted  contest  of  the  election  waged  by  the  Incumbent  of 
the  office. 


From  Claiborne  County. 


Petition  for  writ  of  error  and  supersedeas  to  the  law  and 
Circuit  Court  of  Claiborne  County.  Xen  Z.  Hicks, 
Judge. 

John  P.  Davis  and  L.  D.  Smith  for  Parkey. 

Paul  E.  Devine  for  Sharp. 

Mr.    Justice    Moore   delivered    the   opinion   of   the 
Court. 
16 
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This  is  a  petition  filed  in  this  Court  praying  for  writs 
of  certiorari  and  supersedeas  to  the  Judge  of  the  Criminal 
and  Law  Courts  of  the  Second  Judicial  District,  the  Hon. 
Xen  Hicks,  to  the  end  that  his  order,  requiring  peitioner  to 
turn  over  to  A.  K.  Sharp  all  the  books,  papers  and  other 
property  belonging  to,  or  connected  with,  the  office  of  trus- 
tee of  Claiborne  County,  be  reviewed  by  this  Court  and 
declared  null  and  void. 

The  petition  was  presented  to  Judge  Hughes,  a  member 
of  this  Court,  and  a  fiat  granted  by  him  to  the  Clerk  of 
this  Court,  directing  the  issuance  of  the  writ  as  prayed 
for  in  the  petition.  Judge  Hughes  also  ordered  the  Clerk 
of  this  Court  to  issue  writs  of  certiorari  and.  supersedeas 
to  the  Hon.  X.  Z.  Hicks,  Judge,  and  to  the  Clerk  of  the 
Circuit  Court  of  Claiborne  County,  to  the  end  that  they 
make  out,  or  cause  to  be  made  out,  a  duly  certified  and 
complete  copy  of  the  record  in  the  case  of  A.  K.  Sharp  v. 
W.  C.  Parkey,  had  before  Judge  Hicks,  wherein  posses- 
sion of  the  books,  papers  and  property  belonging  to  the 
office  of  trustee  of  Claiborne  County  was  ordered  to  be 
turned  over  to  said  Sharp  by  Judge  Hicks.  The  Clerk  of 
this  Court  issued  the  writs  of  certiorari  and  supersedeas 
as  directed  by  the  fiat  of  Judge  Hughes,  on  the  23d  day  of 
April,  1913,  which  was  executed  on  May  the  1st,  there- 
after. 

This  proceeding  grew  out  of  the  election  of  a  trustee 
for  Claiborne  County,  at  the  regular  August  election  of 
1912.  For  several  years  before  that  date  the  petitioner, 
Parkey,  had  been  elected  to  the  office  of  trustee  of  that 
county  and  had  served  several  terms  as  such  officer.  He 
and  Mr.  Sharp  were  rival  candidates  for  the  office  of  trus- 
tee, at  the  August  election,  1912,  and  it  is  stated  in  the 
petition  and  exhibits  thereto  that  the  returns  of  the  offi- 
cers holding  said  election,  at  the  various  voting  places  in 
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said  county,  show  that  Mr.  Parkey  received  a  majority  of 
the  V  legal  votes  oast  in  said  election,  and  vras,  therefore, 
deoted  to  the  offiee  of  trustee  of  Claiborne  Comity,  by  the 
qualified  voters  thereof.  On  Saturday,  following  this  elec- 
tion, there  arose  a  bitter  contest  between  Parkey  and  Sharp 
as  to  which  should  be  inducted  into  the  office  of  trustee  of 
the  county.  We  will  not  undertake  to  specify  in  detail 
the  different  lawsuits  that  grew  out  of  this  election,  and 
which  were  instituted  with  a  view  of  determining  which 
was  the  successful  candidate  for  that  office.  Bills,  amended 
bills  and  supplemental  bills  were  filed  in  the  Chan- 
eery  Court  of  that  county  by  petitioner,  Parkey,  against 
two  of  the  election  oommissioners  of  the  county,  the  object 
and  purpose  of  which  was  to  show  that  he  was  elected  at 
the  August  election. 

Petitioner,  Parkey,  states  in  his  petition  that  he  made 
bond  as  county  trustee,  that  his  bond  was  approved  and 
accepted  by  the  County  Judge,  that  he  was  sworn  into 
office  as  such  trustee  and  continued  thereafter  to  perform 
the  functions  and  duties  as  trustee  of  Claiborne  County. 
He  further  states,  in  his  petition,  that  he  has  the  books, 
papers  and  other  property  of  the  office  in  his  possession  all 
the  time,  and  that  he  has  in  the  regular  and  lawful  way,  col- 
lected the  taxes  from  90  per  cent  of  the  taxpayers  of  the 
county  who  have  paid  their  taxes  for  the  year  1912 ;  that 
the  County  Judge  has  recognized  him  as  such  county  trus- 
tee by  making  settlements  with  him  as  such,  and,  also,  by 
paying  his  taxes  to  him  as  such  trustee;  that  the  Comp- 
troller of  the  State  has  recognized  him  as  such  county  trus- 
tee, and  that  he  has  collected  and  paid  to  him  that  part  of 
the  State  revenue  due  and  owing  by  90  per  cent  of  the  tax- 
payers who  have  paid  their  taxes. 
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It  appears  from  this  that  both  Parkey  and  Sharp  have 
been  acting  as  trustee  of  Claiborne  County  ever  since  the 
first  Monday  in  October,  1912,  both  having  made  bond 
and  taken  the  oath  as  such,  and  both  collecting  taxes.  In 
the  meantime,  while  a  bitter  contest  is  being  waged  in 
the  Chancery  and  Circuit  Courts  as  to  who  is  l^ally  en- 
titled to  that  office  in  Claiborne  County.  The  person  right- 
fully entitled  to  it  has  never  been  settled  by  any  Court, 
and  such  was  the  condition  of  affairs  in  reference  to  this 
office  on  March  the  19th,  of  this  year,  at  which  date  both 
Parkey  and  Sharp  were  waging  a  heated  and  embittered 
controversy  in  the  Courts,  over  which  was  entitled  to  office 
and  its  emoluments.  On  that  date  Judge  Hicks,  who  had 
recently  been  appointed  by  the  Governor  of  the  State  to 
the  office  of  Law  and  Criminal  Judge  of  the  Second  Ju- 
dicial Circuit,  which  office  had  also  shortly  before  then 
been  created,  issued  an  order  to  petitioner,  Parkey,  at 
the  instance  of  his  rival.  Sharp,  requiring  Parker  to  appear 
before  him.  Judge  Hicks,  in  the  Circuit  Court  room  at 
Tazewell,  Tennessee,  on  the  26th  of  March,  1913,  to  show 
cause  why  he  should  not  be  compelled  to  deliver  to  Sharp 
the  books,  papers  and  other  property  belonging  to  the  office 
of  county  trustee  of  Claiborne  County. 

It  is  insisted  by  learned  counsel  that  jurisdiction  to 
hear  such  complaint  is  vested,  by  section  1127  of  Shan- 
non's Code,  in  a  Circuit  Judge,  or  in  the  chairman  of  the 
County  Court,  and  that,  inasmuch  as  Judge  Hicks  is  not 
a  Circuit  Judge,  he  has  no  jurisdiction  of  the  matters  in 
controversy.  Counsel  argue  that  the  Circuit  Judge  is 
made  by  this  section  a  special  tribunal  to  hear  and  de- 
termine complaints  like  the  one  now  before  us ;  and  that, 
as  Judge  Hicks  is  not  a  Circuit  Judge,  he  had  no  juris- 
diction to  pass  upon  the  questions  presented  to  him. 
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We  do  not  pass  upon  this  question,  however,  as  we  think 
it  unnecessary  in  order  to  adjudge  the  right  of  the  parties, 
for  we  think  it  clear  and  beyond  controversy  that  sections 
1126  and  1127  contemplate  and  provide  for  a  case  where 
there  is  in  fact  a  vacancy  in  an  office,  and  that  there  is,  as' 
yet,  no  vacancy  in  the  office  of  trustee  of  Claiborne  County 
is  equally  as  free  from  doubt.  These  sections  authorize 
such  proceedings  only  when  the  applicant's  right  or  claim 
has  been  settled  beyond  controversy,  and  finally 
settled;  and  when  that  is  the  case,  and  the  per- 
son in  charge  of  the  books,  papers  and  other  property  be- 
longing to  the  office,  refuses  to  deliver  the  same  to  the 
person  entitled  thereto,  then  he  may,  and  not  until  then 
na.ay  he  invoke  the  provision  of  sections  1126  and  1127  of 
Shannon's  Code.  It  cannot  be  truthfully  argued,  or  in- 
sisted that  there  ever  has  as  yet  been  a  vacancy  in  the  office 
of  trustee  of  Claiborne  County,  such  as  to  entitle  Mr. 
Sharp  to  resort  to  these  proceedings.  From  Saturday  after 
the  August  election,  in  1912,  to  this  good  hour,  a  bitter 
contest  has  been  waged  between  Parkey  and  Sharp  as  to 
who  is  entitled  to  that  office ;  Parkey  all  the  time  remain- 
nig  in  possession  of  it,  holding  the  books,  papers  and  its 
other  property,  and  discharging  the  duties  of  the  office. 
Until  that  contest  between  them  is  settled  and  the  Courts 
have  decided  who  is  entitled  to  the  office,  neither  of  them 
could  invoke  the  provisions  of  these  sections  of  the  Code. 
For  until  that  is  done,  there  is  no  vacancy  such  as  is  con- 
templated therein,  and  which  authorizes  the  institution  of 
such  proceedings. 

This  was  the  view  taken  of  a  like  controversv  by  the 
Supreme  Court  of  Tennessee  in  the  case  of  John  P,  Davi^ 
V,  Frank  Evans,  decided  at  the  September  term  at  Knox- 
ville,  in  1909,  in  an  opinion  delivered  by  Judge  Bell. 
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Section  1136,  of  Shannon's  Code,  provides:  '^When 
any  office  is  vacated,  all  books,  papears^  etc.,  bel<»iging  or 
appertaining  to  such  office,  shall  be  on  demand  delivered 
over  to  the  qualified  successor";  and  it  is  clear  in  this 
case  that  the  (^ce  of  trustee  of  Claiborne  County  has  never 
been  vacated  and  probably  will  not  be  vacated  until  the 
legal  proceedings,  heretofore  mentioned,  are  all  ended  and 
the  Courts  have  declared  who  is  entitled  to  the  offioa 
Where  there  is  no  vacancy  in  the  office  then  there  is  no 
authority  for  the  institution  of  such  proceedings  as  we 
now  have  before  us,  and  there  being  no  authority  it  fol- 
lows that  the  orders  and  decrees  of  Judge  Hicks  are  a 
nullity,  and  a  decree  will  be  entered  here  to  that  efiFect, 
and  a  judgment  rendered  against  Defendant  Sharp  for 
all  the  costs  of  this  cause. 
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Claude  Willis  v.  Manufactueinq  Company. 

1.  TtAJXDumD  AND  TENANT.    SuMessce.    Lien  on  crops  for  rent. 

A  tenant  who  sublets  lands  is  entitled  to  a  Hen  upon  the  crops 
of  the  sub-tenant;  and  he  may,  after  satisfying  the  land- 
owner, pursue  all  the  remedies  glyen  by  statute  to  land- 
owners for  the  collection  of  rents. 

2.  Justices  op  the  Peace.    Appeals.    Failure  to  file  papers. 

The  failure  of  a  Justice  of  the  peace  to  file  the  papers  at  the 
term  of  court  to  which  an  appeal  from  his  Judgment  has  been 
taken  will  not  affect  the  jurisdiction  of  the  Circuit  Court 
if  promptly  at  the  next  term  the  appellant  takes  steps  to 
have  the  papers  brought  into  court. 

3.  Same.    Certiorari.    DifMnution. 

Petition  for  certiorari  is  an  appropriate  remedy  where  a  jus- 
tice has  failed  to  file  the  record  of  a  case  appealed  to  the 
Circuit  Court. 

4.  Same.    Notice  of  filing  petition.    Dismissal. 

It  is  error  for  the  Circuit  Judge  to  dismiss  a  petition  used  for 
the  above  purpose  for  lack  of  notice  to  the  defendant  of  the 
filing  of  the  petition,  nor  can  the  original  suit  be  dismissed 
because  of  failure  to  give  this  notice,  if  the  party  filing  the 
petition  is  endeavoring  to  have  notice  given. 

5.  Appeal  from   Justice  or  the  Peacte.    Presumption  from  re- 

cital of  prayer  for  appeal  in  oath  for  poor  persons. 

A  recital  in  the  pauper  oath  made  in  lieu  of  bond  for  costs  is 
prima  facia  evidence  that  an  appeal  from  the  Justice's  Judg- 
ment was  prayed  for  and  granted. 


From  Dyek  Couttty. 

Appeal  in  error  from  the  Circuit  Court  of  Dyer  County. 
Joseph  E.  Jonks,  Judge. 
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Williams  &  Wabd  for  Plaintiff  in  Error. 

Dbapeb  &  KiCE  for  Defendant  in  Error. 

Mb.  Justice  Higgins  deliverd  the  opinion  of  the 
Court 

On  the  6th  day  of  February,  1913,  plaintiff,  Willis, 
sued  the  defendant  before  a  justice  of  the  peace  upon  an 
indebtedness  claimed  to  be  due  upon  an  account  or  for 
damages  for  the  conversion  of  six  thousand  pounds  of  seed 
cotton  upon  which  a  landlord's  lien  existed.  It  was  stated 
in  the  warrant  that  the  suit  was  brought  in  the  name  of 
Willis  in  his  own  right  and  for  the  benefit  of  one  George 
E.  Scott.  This  suit  was  tried  by  a  Dyer  County  justice 
on  the  10th  day  of  February,  1913.  The  justice  dismissed 
the  cause  insofar  as  Scott  was  concerned,  and  gave  judg- 
ment against  Willis,  and  in  favor  of  the  Manufacturing 
Company. 

The  Circuit  Court  of  Dyer  County  was  in  session  at 
the  time  the  appeal  was  prayed,  assuming  for  the  time  be- 
ing and  for  the  purposes  of  this  case  that  an  appeal  was 
taken  on  the  12th  day  of  February,  1913. 

For  some  reason  not  material  now  to  be  determined, 
the  justice  of  the  peace  did  not  return  the  papers  to  the 
Circuit  Court  during  the  February  term,  and  no  effort 
was  made  by  either  party  to  have  the  papers  produced  and 
the  cause  docketed  and  disposed  of.  The  papers  not  hav- 
ing been  filed  on  the  4th  day  of  June,  1913,  Willis  filed 
a  petition  for  certorari.  This  was  presented  to  Cir- 
cuit Judge  Jones  on  the  9  th  of  June  following.  In  this 
petition  Willis  recited  in  substance  that  the  cause  had 
been  tried  on  the  lOth  of  February,  1913,  and  had  been 
decided  adversely  to  him,  and  that  on  the  12th  he  had 
prayed  and  perfected  his  appeal  and  had  made  and  filed 
his  pauper  oath  in  lieu  of  an  appeal  bond,  and  that  the 
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justice  had  neglected,  failed  or  refused  to  file  the  papers 
as  was  his  duty.  Petitioner  averred  that!  he  lived  some  dis- 
tance from'  Djersburg,  and  that  at  the  time  of  the  trial 
and  at  the  time  the  Februaiy,  1913,  term  of  the  Circuit 
Court  of  Dyer  County  convened  or  was  to  convene,  there 
was  prevalent  in  Dyersburg  an  epidemic  of  cerebro-spinal 
meningitis,  and  that  this  prevented  him  from  attending 
this  Court,  and  that  it  in  fact  caused  a  suspension  and  an 
adjournment. 

The  prayer  of  this  petition  was  in  substance  that  the  jus- 
tice be  required  to  file  the  papers  and  that  the  case  be 
brought  into  Court  for  a  retrial  upon  the  merits.  Peti- 
tioner averred  that  he  was  very  much  agrieved  by  the  judg- 
ment of  the  justice,  for  the  reason  that  the  petitioner  was 
holder  of  a  lien  note  or  claim  upon  the  cotton,  which  had 
been  wrongfully  purchased  by  the  defendant.  The  peti- 
tioner further  claimed  that  a  tenant  of  his  had  wrongfully 
sold  the  cotton  to  the  defendant,  and  that  the  defendant 
as  purchaser  thereof  during  the  existence  of  the  landlord's 
lien  was  liable  to  the  petitioner  therefor.  It  appeared 
from  the  other  averments  that  Scott  was  the  owner  of  the 
land  on  which  the  crop  was  raised  and  that  Scott  had  leased 
the  land  to  Willis  and  that  Willis  had  subrented  to  one 
Morgan,  who  had  in  turn  sold  to  the  defendant.  It  was 
stated  in  the  petition  that  the  landowner,  Scott,  had  been 
fully  paid,  and  had  no  lien  upon  the  cotton.  Petitioner 
averred  that  it  was  through  no  fault  of  his  own  that  the 
papers  were  not  filed  by  the  justice.  The  prayer  of  the 
petition  was  that  certiorari  be  issued  to  the  justice,  re- 
quiring him  to  file  the  papers,  and  that  the  cause  be  tried 
in  the  Circuit  Court. 

This  petition  was  filed  and  fiat  granted  on  the  9th  day 
of  June,  1913.  On  this  date  a  certiorari  to  the  jus- 
tice who  tried  the  cause  was  issued  and  was  served  upon 
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him  on  tlie  10th  day  of  June.  On  the  9th  or  10th  of  June^ 
1913,  the  Clerk  issued  notice  to  the  defendant,  reeiting 
the  fact  that  certiorari  to  remore  the  papers  in  the  former 
cause  to  the  Circuit  Court  for  retrial  had  been  granted, 
and  that  it  was  intaided  by  said  process  to  so  notify  said 
defendant. 

For  some  unaccountable  reason  the  sheriff  made  the  fol- 
lowing return  upon  this  process:  "Executed  this  10th  day 
of  June,  1913,  by  notifying  the  witness  or  bookkeeper,  Mr. 
C.  H.  Cloud,  to  bring  the  within  named  book  into  Court 
and  demanding  him  to  appear  as  their  agent,  this  June 
11,  1913."  This  service  or  return  was,  of  course,  an  ab- 
surdity. It  seems  that  pursuant  to  the  notice  given  the 
justice  of  the  peace  immediately  filed  the  papers.  These 
papers  consisted  of  the  original  warrant  and  the  judg- 
ment thereon,  and  a  pauper's  oath. 

On  the  14th  of  June,  1913,  the  defendant  appeai-cd  in 
Court  and  filed  its  plea  in  abatement  to  the  petition.  In 
this  plea  the  return  of  the  sheriff  above  set  out  is  quoted, 
and  it  is  averred  that  the  defendant  was  a  domestic  cor- 
poration whose  president  and  secretary  both  resided  in 
Dyer  County,  and  it  had  no  employe  by  the  name  of 
C.  H.  Cloud,  and  it  averred  that  the  alleged  service  of 
notice  was  void.  On  the  30th  of  June  following  and 
during  the  same  term  of  the  Court,  the  petitioner  filed 
what  it  denominates  a  replication  to  plea  in  abatement. 
This  replication  is  in  substance:  1.  "That  plaintiff  takes 
issue  on  defendant's  plea."  2.  "The  plaintiff  says  tliat 
since  the  filing  of  said  plea  a  full,  complete  and  faultless 
notice  has  been  served  on  the  defendant  and  filed  in  this 
cause."  3.  "The  plaintiff  further  pleading  says  that  de- 
fendant has  had  complete  and  actual  notice  of  said  cer- 
tiorari since  the  day  of  said  notice  and  was  then  and 
immediately  thereafter  fully  and  completely  notified."    4. 
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"Plaintiff  further  pleading  says  that  notioe  was  not  nec- 
essary or  required  in  this  case." 

Upon  filing  this  replication,  the  attorneys  of  defend- 
aiKt  moved  the  Court  to  strike  out  the  second,  third  and 
fourth  grounds  specified  therein  and  to  require  the  plain- 
tiff to  stand  upon  his  first  ground  of  replication.  The 
Circuit  Judge  sustained  this  motion,  thus  leaving  the  rec- 
ord in  the  plight  of  having  the  plaintiff  go  to  trial  vrith 
the  defendant  upon  the  one  issue  as  to  whether  the  service 
on  Cloud  was  service  upon  the  company.  The  effect  of 
this  was,  of  course,  to  ignore  the  averments  that  the  com- 
pany had  been  duly  notified  by  regular  service  of  proces- 
and  also  the  insistence  that  the  proceedings  were  valid  and 
the  petition  good  and  effectual,  to  bring  up  the  record  with- 
out formal  notice  to  the  defendant. 

We  judge  from  the  record  that  plaintiff  virtually  con- 
ceded that  the  first  notice  was  not  served.  The  necessary 
result  therefore  was  that  the  Circuit  Judge  directed  a  dis- 
missal or  an  abatement  of  the  petition  for  certiorari. 
Plaintiff  excepted  and  prayed  and  perfected  his  appeal  and 
has  assigned  errors. 

We  are  of  opinion  that  the  learned  Circuit  Judge  was 
in  error.  We  shall  in  disposing  of  the  questions  raised 
divide  our  opinion  into  sections  and  meet  all  of  the  issues 
raised  bv  both  sides. 

1.  It  is  urged  by  learned  counsel  for  defendant  in 
error  that  plaintiff  in  error  should  be  repelled  because  of 
the  failure  of  the  justice's  paper  to  disclose  the  fact  that 
an  appeal  from  his  judgment  had  been  prayed  and  granted. 
There  is  no  recital  of  granting  an  appeal  upon  the  war- 
rant. W^e  are  of  the  opinion,  however,  that  the  taking 
of  the  pauper's  oath  and  tendering  of  the  same  to  the  jus- 
tice and  his  acceptance  thereof  is  prima  facie  evidence  of 
the  prayer  for  and  granting  of  the  appeal.    The  presump- 
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tion  that  the  appeal  was  prayed  and  granted  must  obtain 
when  this  is  done  just  as  in  those  cases  where  the  execu- 
tion of  an  appeal  bond  would  have  this  effect:  Shannon's 
Code,  5990.  It  is  well  that  we  remark  that  the  petitioner 
averred  that  the  appeal  was  prayed  and  granted  and  that 
the  pauper's  oath  had  been  filed.  These  averments  must 
stand  as  true  upon  plea  in  abatement  or  upon  motion  to 
dismiss  unless  contradicted  by  the  record. 

2.  It  is  further  insisted  that  petitioner  is  simply  in 
the  attitude  of  a  tenant  who  seeks  to  enforce  a  landlord's 
lien  against  a  purchaser  from  a  subtenant,  and  that  a 
tenant  in  such  case  has  no  lien.  The  case  of  Sam  H. 
Williams  v.  Phoenix  Cotton  OH  Com^pany,  Dyer  County 
Law,  1912  term  of  this  Court,  has  been  referred  to  as 
sustaining  this  view.  The  decision  in  that  case,  prepared 
by  Presiding  Justice  Wilson,  has  been  carefully  exam- 
ined by  us.  We  are  unable  to  concur  with  counsel  in  their 
construction  of  the  holding  of  this  Court  upon  the  ques- 
tion. That  was  a  case  in  which  the  subtenant  of  a  sub- 
tenant had  sold  a  part  of  a  crop,  and  the  effort  of  Hon. 
Sam  H.  Williams,  the  plaintiff,  was  to  assert  as  assignee 
of  this  subtenant  a  landlord's  lien  against  the  purchaser 
from  this  remote  subtenant.  It  will  readily  be  seen  that 
the  relations  were  more  complicated  and  far  removed 
than  those  shown  here.  With  respect  to  the  right  of  a 
tenant  as  against  his  own  lessee,  Mr.  Justice  Wilson  vir- 
tually stated  that  the  tenant  had  a  lien  to  secure  the  note 
or  obligation  of  the  subtenant,  and  that  the  assignee  of  his 
(the  first  tenant's)  note  might  enforce  the  lien  as  against 
the  purchaser  from  the  tenant's  lessee  or  tenant  when  the 
landlord's  rights  were  not  involved  or  embarrassed.  This 
conclusion  was  reached  after  a  critical  examination  of  the 
opinion  in  Briggs  <£  Moore  v.  Piper,  2  Pickle,  589 ;  and 
we  are  of  opinion  that  this  should  be  adopted  or  considered 
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to  be  the  rule  in  all  cases  where  a  tenant  has  an  unembar- 
rassed claim  against  his  lessee;  and  by  unembarrassed 
claim  the  Court  has  reference  to  situations  where  ten- 
ants of  landowners  have .  fully  settled  with  them.  In 
such  cases  tenants  have  an  undoubted  right  to  consider 
themselves  with  respect  to  their  lessees  the  absolute  owners 
of  the  rented  premises. 

By  proper  construction  of  our  statute,  Shannon's  Code, 
5299,  a  tenant  is  with  respect  to  his  lessee  entitled  to  the 
lien  secured  to  landlords.  This  section  is  simply  that  any 
debt  due  for  the  rent  of  land  shall  be  secured  by  a  lien  on 
the  crops  grown  on  the  rented  land.  This  statute  cer- 
tainly does  not  restrict  the  lien  to  landlords.  Again,  in 
Hammond  v.  Dean,  8  Baxter,  193,  it  was  held  that  a  lessee 
of  land  unless  restrained  by  his  lease  might  subrent,  and 
that  when  he  did  so  the  relation  of  landlord  and  tenant 
with  all  the  implications  and  rights  given  by  the  law  was 
created  as  between  the  first  tenant  and  his  lessee.  We  find 
in  the  case  of  Montague  v.  Mial,  89  N.  C,  137,  and  in 
Forrest  v.  Dumell,  86  Texas,  647,  that  the  crops  of  a 
sublessee  are  under  a  double  lien,  one  to  the  owner  of  the 
land,  and  the  other  to  his  immediate  lessor;  and  that 
with  respect  to  the  first  tenant  and  the  under-tenant  this 
lien  undoubtedly  exists  and  is  enf orcible  after  the  lien  of 
the  landowner  shall  have  been  satisfied. 

We  are  content  without  more  to  hold  that  the  petition 
showed  merits. 

3.  The  next  contention  is  that  the  Circuit  Judge  was 
not  in  error  in  dismissing  the  petition  for  lack  of  notice  to 
the  defendant  in  error.  The  petition  was  a  proceeding 
purely  and  simply  for  the  purpose  of  having  a  justice  of 
the  peace  who  had  failed  to  file  the  papers  in  the  Cir- 
cuit Court  discharge  this  duty.  It  was  a  process  sought 
for  the  purpose  of  perfecting  an  appeal  which  had  been 
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taken  from  a  justice  to  the  Circuit  Court.  It  was  in  legal 
effect  a  suggestion  of  diminutioa  of  the  record  and  a  re- 
quest preferred  to  the  Appellate  Courts  to  require  the 
inferior  judicature  to  transmit  to  the  higher  Court  the 
papers  which  were  necessary  to  the  exercise  of  jurisdiction 
upon  the  part  of  the  higher  Court.  It  is  of  no  concern 
or  import  that  the  prayer  was  that  the  record  be  brought 
up  and  that  the  cause  be  retried.  The  averments  of  the 
petition  were  in  substance  that  the  Circuit  Court  had,  by 
virtue  of  the  appeal,  acquired  jurisdiction  of  the  case,  and 
could  and  should  make  an  order  upon  the  justice  to  file 
the  record.  We  repeat  that,  treating  the  averments  of  the 
petition  as  true,  the  original  cause  was  in  legal  effect  in 
the  Circuit  Court.  Hence,  this  petition  was  but  ancillary, 
and  irr^ularities  with  respect  thereto  could  not  affect  the 
question  of  jurisdiction  or  the  merits  of  the  original 
controversy. 

If  this  position  be  sound,  it  necessarily  follows  that  the 
learned  trial  Judge  was  in  error  in  dismissing  the  case  or 
the  petition  for  want  of  notice  originally  given.  The 
Court  was  certainly  in  error  in  ignoring  the  second,  third 
and  fourth  sections  of  the  replication  to  the  plea  in  abate- 
ment. In  so  doing  the  learned  Judge  adhered  too  closely 
to  form  and  technicalities.  It  was  a  sufficient  replication 
to  the  plea  in  abatement  that  the  defendant  had  been  given 
due  and  proper  notice ;  and  it  was  likewise  a  sufficient  an- 
swer, assuming  for  the  time  being  that  the  position  was 
sound,  that  the  petition  should  not  be  dismissed  for  lack 
of  notice,  for  the  reason  that  the  writ  was  not  quashable 
because  no  notice  had  been  given. 

We  find  upon  an  examination  of  the  authorities  that 
where  a  petition  for  certiorari  which  is  filed  for  the  purpose 
of  perfecting  jurisdiction  or  as  ancillary  to  another  suit, 
no  formal  notice  as  a  condition  precedent  is  required ;  nor 
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can  a  petition  of  this  kiad  be  dismissed  because  of  failure 
to  give  formal  notioe:  Brown  v.  Brown,  2  Pickle,  306. 
The  rule  is  that  the  petition,  in  such  cases  is  not  a  new 
suit  or  the  institution  of  a  new  suit,  but  a  mere  applica- 
tion to  the  Court  which  remains  on  fQe  without  formal 
notice  to  the  other  side.  It  is  true  that  the  opposite  party 
is  not  affected  therewith  until  notified,  but  when  informed 
that  the  application  or  petition  has  been  made,  the  prac- 
tice is  to  appear  in  Court  and  move  to  dismiss  for  lack 
of  merits,  etc. :  Mann  v.  Roberts,  11  Lea,  66.  This  Court 
is  not  aware  of  the  dismissal  of  a  suit  because  of  an  appli- 
cation for  certiorari  to  be  issued  as  upon  suggestion  of 
diminuation  of  the  record  was  made  without  notice  to  the 
ether  side.  At  all  events,  striking  such  a  petition  from  the 
files  of  a  case  for  lack  of  notice  when  there  is  a  solemn 
averment  of  record  that  notice  had  in  fact  been  given  is 
unthinkable.  Hence,  we  are  of  opinion  that  when  the 
trial  Judge  required  plaintiff  in  error  to  submit  the  re- 
sult of  the  litigation  upon  the  issue  as  to  whether  the 
plea  in  abatement  was  true,  he  terminated  the  controversy 
upon  an  immaterial  and  non-essential  proposition. 

The  practice  of  filing  a  petition  for  certiorari  to  issue  to 
a  justice  requiring  him  to  file  the  papers  in  a  case  ap- 
pealed to  the  Circuit  Court  has  long  been  recognized  in 
this  State,  and  the  efficacy  of  such  a  remedy  should  not  be 
denied  or  discounted  by  mere  technicalities:  McGhee  v. 
Grady,  12  Lea,  92.  This  writ  should  have  been  granted 
by  the  Circuit  Judge,  as  it  was  granted  in  this  case,  and 
it  should  have  been  treated  as  efficacious  in  bringing  into 
the  Circuit  Court  the  papers  which  the  justice  should  have 
filed  theretofore.  The  Circuit  Judge  should  have  taken 
the  view  that  the  original  cause  was  already  in  his  Court, 
and  that  the  petition  was  filed  in  aid  of  his  jurisdiction, 
and  that  all  the  defendant  could  expect  or  demand  was  an 
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opportunity  at  some  stage  of  the  case  to  move  to  dismiss 
the  petition,  but  not  to  dismiss  the  cause  and  deny  plain- 
tiff in  error  the  right  to  proceed.  In  law  and  as  a  matter 
of  fact  all  parties  were  in  Court  when  the  appeal  was 
taken.  It  was  the  duty  of  defendant  in  error  to  attend 
and  defend;  and  we  are  unable  to  discover  any  substan- 
tial legal  reason  upon  which  plaintiff  in  error  could  be 
entirely  excluded  and  repelled  from  the  lower  Court 
simply  because  of  an  error  of  the  sheriff  in  serving  notice 
of  the  filing  of  an  ancillary  petition. 

The  Circuit  Judge  should  have  treated  the  cause  as 
regularly  in  his  Court  for  trial  on  the  merits.  He  should 
have  treated  the  petition  for  certiorari  as  serving  the  pur- 
pose of  bringing  the  papers  into  the  Court  and  thus  com- 
pleting the  record  for  trial.  It  was  certainly  the  heighth 
of  technicality  to  quash  or  dismiss  this  petition,  for  it 
had  subserved  its  ancillary  purpose,  and  there  was  no  legal 
prejudice  that  could  have  followed  from  the  entertaining 
of  the  proceeding.  At  all  events,  when  the  justice  filed 
the  papers  pursuant  to  the  command,  there  was  nothing 
subject  to  abatement.  All  that  the  defendant  could  de- 
mand was  an  opportunity  to  appear  and  object  to  the 
operation  of  the  petition. 

It  is  unnecessary  to  pursue  this  matter  any  further. 
The  judgment  of  the  lower  Court  denying  plaintiff  in  error 
the  benefit  of  the  petition  for  certiorari  is  reversed,  and 
the  cause  is  remanded  to  the  lower  Court  with  directions 
to  proceed  in  the  regular  way  to  try  the  cause,  with  the 
reservation  to  the  defendant  in  error  of  the  right  to  take 
issue  on  the  averments  of  the  petition  or  to  move  to  dis- 
miss the  same  if  it  have  any  legal  ground  therefor.  If 
the  petition  be  resisted  upon  the  groimd  that  notice  of  its 
filing  and  contents  had  not  been  served  upon  defendant, 
this  can  all  be  cured  by  alias  or  pluries  notice  of  its  filing. 
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It  is  well  at  this  day  and  time  for  the  Courts  to  recog- 
nize the  fact  that  causes  are  to  be  tried  upon  their  merits 
instead  of  upon  pure  technicalities.  It  is  true  that  forms 
and  procedure  must  be  reasonably  observed,  but  our  statute 
of  jeofails  forbidding  absolutely  the  dismissal  of  suits  for 
defective  process,  etc.,  saves  parties  from  just  such  mis- 
steps as  defendant  in  error  complains  of  in  this  case. 
Defendant  in  error  will  pay  the  costs  of  this  Court. 


Illinois  Central  Railroad  Company  v.  Henry  Xigas. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(JacJcson.    April  Term,  1913. 

1.  Evidence.    Judicial  knowledge.    Railvcays. 

The  conrts  wiU  Judicially  know  that  the  tracks  of  a  large  rail- 
way system  extend  beyond  the  State  line  and  that  the  rail- 
way company  is  engaged  in  Interstate  commerce. 

2.  Master  and  Servant.    Federal  Employers*  liaWity  act.    As- 

sumption  of  risk. 

The  Federal  EJmployers*  Liability  Act  does  not  take  away  the 
defense  of  assumption  of  risk  upon  the  part  of  employes. 

3.  Same.    Risk  of  fellow-servants. 

But  a  master  cannot  under  the  defense  of  assumption  of  risk 
successfully  assert  that  the  negligence  of  fellow-servants  Is 
an  assumed  one,  although  at  the  common  law  the  risk  of 
injury  from  a  fellow-servant  was  and  is  characterized  as 

17 
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one  of  the  dangers  of  the  employment,  and  although  the  risk 
Is  indirectly  connected  with  a  bad  system,  risk  of  which 
may  be  assumed. 


From  Shelby  Couittt. 


Appeal  in  error  from  tbe  Circuit  Court  of  Shelby 
County.    Division  No.  3.    T.  B.  Pittman,  Judge. 

Biggs  &  Evans  for  Plaintiff  in  Error. 

King  &  King  for  Defendant  in  Error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  by  defendant  in  error  to  re- 
cover of  the  railv^'ay  company  damages  for  injuries 
claimed  to  have  been  received  while  working  in  its  serv- 
ice as  a  track  repairer.  It  was  tried  before  the  Court 
without  the  intervention  of  a  jury.  The  result  was  the 
rendition  of  a  judgment  in  favor  of  Xigas  for  $250.00. 
To  reverse  this  judgment  this  appeal  is  prosecuted.  One 
assignment  of  error,  namely,  that  the  evidence  does  not 
support  the  verdict,  is  sufficient  to  raise  all  questions 
bearing  upon  the  question  of  liability. 

The  cont-ention  of  defendant  in  error  in  the  Court 
below  and  here  was  and  is,  that  he  was  entitled  to  a  re- 
covery under  the  Federal  Employers'  Liability  Act;  and 
it  is  conceded  by  his  learned  counsel  that  unless  the 
proof  brings  the  case  within  the  provisions  of  this  Act, 
there  can  be  no  recovery.  It  is  urged  on  the  contrary  that 
the  proof  fails  to  show  that  defendant  in  error  was  in- 
jured while  working  on  an  instrumentality  of  interstate 
eommerce,  and  that  therefore  the  suit  should  be  dismissed 
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for  the  reason  that  the  evidence  is  beyond  dispute  that  he 
was  injured  either  by  the  negligence  of  a  fellow  servant  or 
by  a  danger  or  defect,  the  risk  of  which  he  had  assumed. 
Taking  up  the  first  of  these  contentions  urged,  that  of 
failure  to  show  that  defendant  in  error  was  engaged  or 
working  on  an  interstate  instrumentality,  we  find  the  rec- 
ord quite  meager.  Nevertheless,  we  have  reached  the  con- 
clusion that  sufficient  facts  were  developed  from  which  to 
infer  the  ultimate  fact  that  he  was  so  engaged.  All  that 
we  asceH^aiQ  is  that  he  was  working  on  the  main  track  of 
the  Dlinois  Central  Railway  Company  in  its  yards  or 
terminals  at  Memphis.  It  is  said  that  there  was  no  proof 
that  this  railway  company  was  engaged  in  interstate  traf- 
fic at  the  time.  It  is  true  there  is  no  specific  proof  to  this 
effect;  at  the  same  time,  however,  we  feel  constrained  to 
know  judicially  that  this  is  an  extensive  railway  system, 
and  that  its  trackage  and  business  penetrate  a  number  of 
States  of  the  Union.  We  know  as  a  geographical,  historical 
and  commercial  matter  that  this  railroad  system  extends 
to  or  from  the  State  of  Illinois  and  through  the  State  of 
Kentucky  and  into  Tennessee,  and  that  it  is  now  and  for 
a  nimiber  of  years  has  been  actively  engaged  in  J^he  busi- 
ness of  transporting  passengers  and  freight  through  the 
States  named.  If  we  are  aware  of  this  fact  because  of  its 
generality  and  notoriety,  it  is  useless  to  adduce  evidence 
thereof.  We  find  abundant  authority  to  sustain  the  propo- 
sition that  the  Court  can  take  judicial  notice  of  the  loca- 
tion, length  and  territory  of  a  great  railway  system :  Am. 
&  Eng.  Ency.  of  Law,  2d  Ed.,  Vol.  17,  p.  944,  and  cases 
there  cited;  By.  Co.  v.  Walker,  95  S.  W.,  743;  Patterson 
V.  Coal  Company,  15  L.  R.  A.  N.  S.,  733,  and  cases  and 
authorities  therein  cited.  Lastly,  we  refer  to  a  case  in 
our  own  State,  that  of  Hohbs  v.  Ry,,  9  Heiskell,  873,  which 
puts  the  matter  beyond  dispute.    It  was  held  in  the  case 
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last  cited  that  the  Courts  of  this  State  were  authorized 
to  take  judicial  notice  of  the  fact  that  the  track  of  a  well  es- 
tablished railroad  system  extends  from  this  State  to  an- 
other State,  or  from  another  State  to  this  one. 

So  that  we  are  bound  to  assume  that  Xigas  was  working 
on  the  main  track  of  this  interstate  railway  system  at  the 
time  he  was  injured.  It  is  further  urged  that  the  mere 
fact  that  he  was  repairing  the  track  is  not  sufficient  to 
bring  him  within  the  Act.  We  feel  constrained  by  the 
weight  of  authority  to  take  the  contrary  view.  The  Fed- 
eral Courts  seem  to  have  settled  the  proposition  that  a 
laborer  engaged  in  repairing  the  main  track  of  an  inter- 
state railway  company  is  engaged  in  working  on  an  in- 
strumentality of  interstate  commerce.  It  is  not  necessary 
for  us  to  enter  at  length  upon  a  discussion  of  this  question, 
as  it  has  been  virtpally  settled :  Dougherty  on  Liability  of 
Railroads;  Zicos  v.  Railway,  179  Fed.,  893;  Smith  v. 
Sovihem  Ry.,  majority  opinion  of  this  Court  at  last  term. 
It  is  the  opinion  of  the  writer  that  this  is  stretching  the 
Act  somewhat  beynd  its  original  purview,  but  we  feel  con- 
strained to  yield  to  those  whose  final  construction  must  be 
accepted. 

It  is  finally  urged  by  learned  counsel  for  plaintiff  in  er- 
ror that  Xigas  was  injured  because  of  deficiencies  and  dan- 
gers of  which  he  was  aware  and  which  he  must  be  held  to 
have  assumed ;  and  it  is  insisted  that  the  Federal  Act  does 
not  take  away  the  defense  of  assumption  of  risk.  We  are 
of  opinion  that  the  Act  does  not  deprive  the  master  of  the 
right  to  rely  upon  this  defense.  It  is  true  that  negligence 
of  fellow  servants  is  one  of  the  risks  assumed  by  an  em- 
ploye, but  this  cannot  avail  plaintiff  in  error  when  the  very 
wording  of  the  statute  takes  away  the  defense  of  negligence 
of  a  fellow  servant. 
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The  evidence  shows  that  Xigas  was  engaged  in  the  lay- 
ing of  rails  on  the  main  track.  The  rail  which  fell  upon 
him  was  being  handled  by  two  co-laborers  with  himself. 
It  fell  because  of  the  negligent  or  reckless  manner  in  which 
his  co-workers  handled  their  end.  It  is  clear  that  they  did 
not  exercise  due  care  and  that  because  of  this  the  rail  fell 
upon  his  foot  and  injured  it. 

It  is  earnestly  and  ably  argued  that  Xigas  was  injured 
as  the  result  of  a  defective  system  and  arrangement,  the 
risks  of  which  were  well-known  to  him.  It  is  doubtless 
true  that  a  servant  may  be  held  to  have  assumed  the  risk 
of  a  bad  system  or  a  defective  arrangement  of  the  busi- 
ness or  of  the  place  of  business,  and  this  might  include  the 
failure  of  his  master  to  furnish  a  sufficient  number  of 
hands.  But  in  the  case  at  bar  we  are  convinced  that  the 
proximate  cause  of  Xigas'  injuries  was  the  carelessness  or 
recklessness  of  fellow  servants,  a  risk  which  is  explicitly 
excluded  by  the  statute. 

The  verdict  of  $250.00  is  assailed  as  excessive.  There 
is  nothing  to  indicate  that  the  Circuit  Judge  was  actuated 
by  passion,  prejudice  or  capice,  and  we  are  not  warranted 
in  disturbing  judgments  rendered  by  Judges  without  the 
intervention  of  a  jury  unless  there  be  something  in  the 
record  to  indicate  one  or  more  of  the  above  named  ingre- 
dients.   The  judgment  is  affirmed  with  costs. 
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Illinois  Cextral  Railway  Company  v.  Reuben  Light. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
{Jackson.    April  Term,  1914.) 

Pleading  and  Practice.     Variance.    Railroads.    Fencing  act. 

The  averment  in  a  justlee*s  warrant  that  a  raUroad  company 
lawfully  killed  a  mule  colt  is  not  sustained  by  proof  that  the 
animal  was  killed  on  the  railroad  track  in  a  collision  with  a 
motor  car  owned  by  an  individual  not  connected  with  the 
railway  company,  who  was  using  the  railway  track  at  the 
time.  In  order  to  hold  the  company  liable  under  the 
Fencing  Act  of  1891,  it  must  be  shown  that  the  animal  was 
killed  by  the  railway  comi)any  or  its  employes. 


From  Dyek  County. 


Appeal  in  error  from  the  Circuit  Court  of  Dyer  County. 
Joseph  E.  Jones,  Judge. 

Draper  &  Rice  and  C.  X.  Burch  for  Plaintiff  in  Error. 

Williams  &  Ward  for  Defendant  in  Error. 

Mr.  JrsTiCE  Moore  delivered  the  opinion  of  the 
Court. 

TiTTR  suit  was  begun  before  a  justice  of  the  peace  for 
Dyer  County,  to  recover  "damages  for  killing  one  sorrel 
filly  colt  on  said  railroad  track  between  Dyersburg  and 
Tiger  Tail  on  October  13,  1912."  The  suit  was  tried  by 
the  justice  on  appeal  from  his  judgment,  was  heard  by 
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the  Circuit  Judge  and  a  jury,  when,  at  the  conclusion  of  all 
the  evidence,  the  defendants  moved  the  Court  for  a  di- 
rected verdict  in  their  favor,  which  motion  was  over- 
ruled, and  thereupon  the  Circuit  Judge  instructed  the  jury 
to  return  a  verdict  in  favor  of  the  plaintiff,  Reuben  Light, 
against  the  Railroad  Company  for  $50.00,  the  agreed  value 
of  the  mule.  He  instructed  the  jury  to  return  a  verdict 
in  favor  of  the  defendant,  Pollard,  against  the  plaintiff, 
Light.  The  jury  returned  verdicts  in  accordance  with  such 
instructions,  and  thereupon  a  judgment  was  rendered 
against  the  Railroad  Company  in  favor  of  the  plaintiff 
for  $50.00  and  the  costs  of  the  suit,  and  in  favor  of  the 
defendant.  Pollard,  against  the  plaintiff  for  the  cost  inci- 
dent to  making  him  a  party  defendant.  The  railroad  com- 
pany appealed,  and  has  assigned  as  error  the  action  of  the 
trial  Court  in  refusing  to  sustain  its  motion  for  a  di- 
rected verdict  in  its  favor.  It  has  also  assigned  as  error 
the  action  of  the  Court  in  directing  the  jury  to  return  a 
verdict  against  it  in  favor  of  the  plaintiff  for  $50.00,  the 
value  of  the  animal  alleged  to  have  been  killed.  These 
two  assignments  will  be  considered  together. 

This  suit  was  brought  against  the  railroad  company  and 
one  W.  N.  Pollard,  to  answer  plaintiff  in  a  plea  of  debt 
due  by  damages  for  killing  one  sorrel  filly  colt  on  said  rail- 
road track,  and  the  evidence  shows  that  the  animal  was 
neither  killed  nor  injured  by  the  defendant  Pollard,  or  by 
any  one  of  the  employes  of  the  defendant  railroad  com- 
pany. The  company  is  sought  to  be  made  liable  upon  the 
ground  that  it  was  the  lessee  of  an  unfenced  railroad 
track  and  was  nmning  its  cars  upon  it  at  the  time  plain- 
tiff's animal  was  injured  or  killed.  It  is  not  claimed  that 
any  train,  engine  or  cars  of  the  railroad  company  killed  or 
injured  plaintiff's  animal.  This  contention  is  denied,  for 
the  reason  that  the  animal  was  not  killed,  or  struck  by  any 
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engine  of  any  kind  or  character,  or  by  any  cars,  or  train 
belonging  to  or  operated  by  the  defendant  railroad  com- 
pany, and  this  being  an  admitted  fact,  defendant  company 
insists  that  it  is  not  liable  for  the  value  of  the  animal  killed 
or  injured.  The  facts  out  of  which  this  lawsuit  arose  are 
substantially  as  follows:  In  October,  1912,  the  Chicago, 
St  Louis  &  New  Orleans  Railroad  Company  was  the  owner 
of  a  line  of  road  from  Dyersburg,  Tennessee,  through  Tip- 
tonville.  Lake  County,  to  Hickman,  Kentucky ;  that  it  was 
the  owner  of  a  branch  road  leading  from  a  point  near 
Dyersburg  to  Tiger  Tail,  a  small  village  in  Dyer  County.  It 
had  leased  the  main  line,  and  also  the  branch  road  to  Tiger 
Tail,  to  the  defendant  railroad  company,  and  at  this  time 
it  was  operating  its  train  of  cars  on  both  the  main  line  and 
the  branch  road  to  Tiger  Tail.  It  does  not  appear  that 
the  owner  of  the  road  was  operating  any  cars  upon  it, 
but  it  is  presumed  from  the  evidence  that  it  was  not,  but 
it  was  then  being  operated  by  the  defendant  company.  The 
track  on  the  Tiger  Tail  branch  was  not  fenced,  as  provided 
might  be  done  by  the  Act  of  1891,  chapter  101.  At  the 
time  plaintiff's  animal  was  killed,  or  injured,  under  some 
kind  of  an  agreement  with  the  defendant  railroad  company, 
the  Mengel  Box  Company,  the  Ferguson-Palmer  Company 
and  the  Henning-Scott  Company  were  running,  or  operat- 
ing cars  on  this  Tiger  Tail  branch.  Just  what  kind  of  cars 
the  other  two  companies  were  running  on  it  is  not  shown, 
but  the  car  operated  by  the  Mengel  Box  Company  was  a 
motor  car,  which  was  about  six  feet  four  inches  long, 
weighed  about  fifteen  hundred  pounds,  carried  four  pas- 
sengers, was  propelled  by  a  gasoline  engine,  and  was  a 
three  and  a  half  horsepower.  This  engine  had  on  its  front 
an  acetylene  gas  light.  It  was  this  motor  car,  propelled 
by  this  engine  that  ran  upon  and  injured  plaintiff^s  colt, 
on  one    night    in    October,    1912,    about    seven    o'clock. 
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There  were  three  persons  in  the  motor  car  when  the  acci- 
dent occurred.  Mr.  Pollard,  who  was  sued,  was  sitting  in 
the  rear  seat,  and  had  nothing  to  do  with  the  control  or 
management  of  the  car.  It  belonged  to  the  Mengel  Box 
Factory,  who  owned  and  operated  a  large  box  factory 
near  Tiger  Tail.  Mr.  Pollard  was  the  foreman  of  the  box 
factory,  while  Mr.  Chapman,  another  employe  of  the  box 
factory,  was  sitting  on  the  front  seat  with  a  Mr.  Miller, 
guiding  and  controlling  the  motor  car  at  the  time  the 
animal  was  struck.  At  the  place  where  it  was  injured, 
the  railroad  track  was  not  fenced,  and  the  evidence  shows 
that  the  defendant  Pollard  was  simply  riding  in  the 
motor  car  on  the  back  seat,  and  had  nothing  to  do  with 
its  operations.  The  evidence  also  shows  that  Mr.  Chapman 
was  on  the  front  seat,  controlling  and  managing  the  car. 
The  record  fails  to  show  who  Mr.  Miller  was,  or  why 
he  was  on  the  motor  car.  As  we  have  said,  this  motor 
car  did  not  belong  to  the  defendant  railroad  company,  was 
not  its  property,  and  the  persons  controlling,  operating  and 
managing  it  were  not  in  its  employ,  but  in  the  employ  of 
the  box  factory,  to  whom  the  motor  car  belonged. 

The  warrant  notified  the  railroad  company  to  appear  and 
answer  for  killing  one  sorrel  filly  colt  on  the  railroad  track 
between  Dyersburg  and  Tiger  Tail,  on  October  13,  1912. 
It  appeared  and  answered  this  averment  in  the  warrant, 
and  the  plaintiff's  own  proof  showed  that  none  of  the  em- 
ployes of  the  defendant  railroad  company  had  anything  to 
do  with  the  killing  of  his  animal,  but  that  it  was  killed  by 
the  employes  of  the  Mengel  Box  Factory.  It  is  insisted 
by  plaintiff's  learned  counsel  that  the  fact  that  the  defend- 
ant railroad  company  was  then  the  lessee  of  the  railroad, 
and  were  then  operating  its  trains  over  it,  together  with 
the  fact  that  it  permitted  the  Mengel  Box  Factory  to  op- 
erate its  car  over  it,  in  connection  with  the  further  fact  that 
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the  track  was  not  fenced  at  the  place  where  the  animal  was 
killed,  makes  the  defendant  railroad  company  liable  to  him 
for  the  value  of  his  filly.  In  other  words,  the  insistence 
is,  that  there  is  an  absolute  liability  upon  some  one  for  the 
value  of  this  animal,  because  the  track  was  not  fenced 
at  the  place  where  it  was  injured ;  that  the  railroad  com- 
pany is  liable  because  it  was  then  the  lessee,  and  operating 
the  road,  and  these  facts  being  true,  it  makes  no  differ- 
ence what  company  killed  or  injured  the  animal,  whether 
the  railroad  company  or  the  Mengel  Box  Factory,  there 
is  an  absolute  liability  on  the  part  of  the  former  company 
to  plaintiff.  The  question  is  one  of  first  impression  in  this 
State,  since  the  passage  of  the  fencing  Act  of  1891.  Be- 
fore the  passage  of  that  Act,  it  is  clear  that  the  defendant 
railroad  company  would  not  be  liable  for  the  value  of  the 
animal  killed,  unless  the  injury  was  inflicted  by  the  negli- 
gence of  some  of  its  employes. 

In  Railroad  v.  Carroll,  G  Heisk.,  347,  the  Supreme 
Court,  speaking  through  Mr.  Justice  Freeman,  said:  "If 
a  train  of  cars  of  one  railroad  company  is  running  on  the 
road  of  another  company,  but  under  the  exclusive  control 
of  the  servants  of  the  latter,  the  latter  is  liable  for  all  dam- 
ages occurring  through  negligence."  Under  the  holding  of 
that  case,  the  fencing  statutes  being  out  of  the  way,  the  de- 
fendant railroad  company  would  not  be  liable  for  an  in- 
jury inflicted  by  the  negligent  acts  of  the  employes  of  an- 
other company  while  running  its  trains,  or  cars,  or  engines 
upon  the  road  or  track  of  the  former  company.  In  such 
case,  the  company  whose  employes  inflicted  the  injury 
would  be  liable,  and  not  the  company  over  whose  road  they 
were  operating  a  train  of  cars  or  engines.  In  other  words, 
the  company  would  alone  be  liable  whoso  employes  negli- 
gently caused  the  injury.  In  this  case,  the  Mengel  Box 
Factory  was  operating  a  car  on  a  track  leased  by  the 


STATE  OF  TENNESSEE.  267 

Bailroad  Co.  t;.  Light 

def^idant  railixHul  company.  This  track  was  not  fenced. 
While  so  operating  one  of  its  cars,  its  employes  ran  upon 
and  injured,  or  killed,  the  plaintiff's  animal.  If  it  was 
killed  or  injured,  that  act  was  committed  by  the  em- 
ployes of  the  box  factory,  and  not  by  any  of  the  employes 
of  the  railroad  company.  Does  the  fact  that  the  railroad 
company,  which  then  had  the  railroad  leased,  had  not 
fenced  the  track,  and  was  then  permitting  the  Mengel 
Box  Factory  to  use  its  then  unfenced  track,  make  the 
defendant  railroad  company  liable  for  the  injury  to  the 
animal  ?  The  company  is  not  required  to  fence  its  track. 
It  is  only  exempt  from  liability  if  the  track  is  enclosed 
by  a  good  and  lawful  fence,  and  good  and  sufficient  cattle 
guard.  If  thus  enclosed,  no  company  using  the  track  is 
liable  for  an  injury  to  stock  upon  it.  The  writer  is  of  the 
opinion  that,  as  the  defendant  company  is  not  required 
to  fence  its  track,  it  is  only  liable  for  the  value  of  such 
stock  as  its  servants  kill  or  injure  while  operating  its  trains 
of  cars  and  locomotives  over  the  track.  If  it  permits  an- 
other company  to  run  its  cars  over  the  track,  that  other 
company  is  liable  for  whatever  injuries  it,  or  its  employes 
may  inflict  upon  the  animals  of  another.  This  is  in  har- 
mony with  the  holding  of  Railroad  Compari^f  v.  Carroll, 
supra,  which  makes  the  company  liable  whose  employes 
negligently  inflict  the  injury.  In  this  case,  there  is  no 
doubt  but  the  injury  was  inflicted  by  the  employes  of  the 
box  factory.  The  use  bv  it  of  an  unfenced  railroad  track 
creates  absolute  liability  against  it  for  any  injuries  in- 
flicted by  its  employes  while  operating  its  cars  upon  such 
unfenced  track.  Both  companies — that  is,  the  defendant 
railroad  company  and  the  ilongel  Box  Company,  were 
lessees,  and  as  such,  running  their  cars  upon  the  railroad 
track,  and  if  either  inflicted  an  injury  while  so  doing,  the 
one  guilty  of  the  tort  is  alone  liable  for  it.     In  this  view 
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of  the  case,  the  defendant  railroad  company  is  not  liable 
for  the  value  of  plaintiffs'  animal,  killed  at  the  time,  and 
as  alleged  in  the  proof. 

Again,  we  are  of  the  opinion  that  where  the  plaintiff 
in  his  warrant  avers  that  an  injury  was  inflicted  by  the 
defendant,  and  seeks  to  recover  because  of  guch  an  in- 
jury, he  must  prove  that  the  defendant,  charged  with  com- 
mitting the  tort,  was  guilty  of  the  act  averred  in  his  war- 
rant. In  this  warrant,  the  charge  is,  that  the  Illinois  Cen- 
tral Railroad  Company  killed  plaintiff's  "sorrel  filly  colt," 
while  the  proof  show  that  it  was  killed  by  the  Mengel  Box 
Factory  Company.  There  is  a  variance  between  the  aver- 
ment in  the  warrant  and  the  proof,  and  for  that  reason  the 
plaintiff  cannot  recover  in  this  case.  If  it  was  sought  to 
make  the  railroad  company  liable  for  the  value  of  the  ani- 
mal, upon  the  ground  that  it  was  the  lessee  of  the  track  and 
upon  the  further  ground  that  it  had  not  fenced  it,  and  upon 
the  further  ground  that  it  had  leased  it  to  the  box  factory 
people  in  its  unfenced  condition,  and  that  under  these 
circumstances  the  animal  was  killed  by  the  acts  of  the 
employes  of  the  box  factory,  the  warrant  should  have  con- 
tained such  averments  as  would  put  the  defendant  rail- 
road company  upon  notice  of  the  grounds  upon  which  lia- 
bility was  sought  to  be  fixed  upon  it.  This  warrant  does 
not  give  the  railroad  company  such  notice  as  it  was  entitled 
to  have,  and  for  that  reason  any  proof  which  showed  the 
employes  of  any  other  company  committed  the  tort,  other 
than  the  employes  of  the  defendant  railroad  company,  was 
a  variance.  TTpon  this  ground  we  are  of  the  opinion  that 
plaintiff  is  not  entitled  to  recover.  Upon  the  further 
ground  that  the  railroad  company  is  not  liable  for  an 
injury  committed  by  a  car  under  the  control  of  employes 
of  another  company,  although  it  was  running  upon  an  un- 
fenced track,  the  writer  is  of  the  opinion  that  the  Act  of 
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1891,  when  properly  constructed,  does  not  hold  the  rail- 
road company  liable  in  a  case  like  this.  The  caption  of 
that  Act  sets  forth  its  purposes,  and  among  other  things 
it  is,  "to  make  railroad  companies  liable  for  all  dam- 
ages by  reason  of  the  killing  or  injuring  of  live  stock  upon, 
or  near  their  unfenced  tracks,  by  their  moving  trains,  cars 
or  engines."  It  is  clear  that  the  object  sought  by  this  en- 
actment was  to  make  railroad  companies  liable  for  stock 
killed  by  their  moving  trains,  cars  or  engines.  It  is  not 
the  purpose  of  this  Act  to  make  railroad  companies  liable 
for  stock  killed  or  injured  by  the  moving  trains,  cars  or 
engines  of  other  companies,  though  the  same  be,  at  the 
time,  running  upon  another's  track.  If  another  company 
is  running  its  train  of  cars,  or  engines,  upon  a  track  owned 
or  leased  by  it,  it  is  alone  liable  for  the  injury  it  inflicts. 
Each  company  is  liable  for  stock  killed  or  injured,  on  un- 
fenced  tracks,  by  ite  own  moving  trains,  cars  or  engines, 
and  not  for  stock  killed  by  the  moving  trains,  cars  or  en- 
gines of  another.  The  logic  of  the  position  assumed  by 
plaintiff's  counsel  would  hold  the  owner  of  an  unfenced 
railroad  liable  for  stock  killed  by  its  lessees,  while  the 
writer  thinks  the  lessee  itself,  if  the  stock  is  killed  or  in- 
jured  by  its  moving  trains,  cars  or  engines,  is  liable  for 
such  injuries,  and  not  the  owner  of  the  road.  The  writer 
is  clearly  of  the  opinion  that  the  Act  of  1891  only  makes 
that  company  liable  for  killing  or  injuring  stock  upon  un- 
fenced tracks,  whose  moving  trains,  cars  or  engines  kill 
or  injure  such  stock.  He  thinks  such  is  the  correct  con- 
struction of  the  Act  in  question.  However,  the  entire 
Court  is  of  the  opinion  that  defendant  railroad  company 
is  not  liable  in  this  case,  because  plaintiff's  warrant  is  not 
sustained  by  the  proof;  or  in  other  words,  that  there  is 
fatal  variance  between  the  averments  of  the  warrant  and 
the  proof;  that  proof  of  the  killing  of  the  stock  by  the 
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Mengel  Box  Company  does  not  sustain  the  averment  that 
the  animal  was  killed  by  the  defendant  railroad  company. 
The  writer  is  further  of  the  opinion  that  the  motor  car 
which  inflicted  the  injury  upon  plaintiff's  animal,  was  not 
such  a  moving  train,  car  or  engine  as  is  mentioned  in  the 
Act  of  1891.  The  writer  is  of  the  opinion  that  the  cars, 
or  engines  mentioned  in  that  Act  are  such  cars  and  loco- 
motive engines  as  were,  at  the  date  of  the  passage  of  the 
Act,  in  universal  use  upon  railroad  tracks,  and  not  such 
a  car  as  is  described  in  the  record.  The  caption  mentions, 
"moving  trains,  cars  or  engines."  The  first  section  of  the 
Act  calls  for  "moving  train  of  cars,  or  locomotives  upon  an 
unfenced  railway."  The  se<;ond  section  says,  "whenever 
such  killing  or  injury  is  caused  by  any  moving  train,  or 
engine,  or  cars,  upon  such  track,  the  company  owning  or 
operating  said  railroad  is  liable."  He  thinks  that  the  en- 
gine or  car  mentioned  in  the  Act  of  1891  was  such  ^igine 
or  cars  or  trains  as  was  then  used  upon  railroad  tracks, 
and  has  no  reference  to  a  motor  car  a  little  over  six  feet 
long,  and  capable  of  carrying  only  four  passengers,  moved 
by  a  gasoline  engine.  The  engine  mentioned  in  the  Act, 
in  his  opinion,  clearly  has  reference  to  the  usual  and  ordi- 
nary locomotive  engines  upon  railroad  tracks,  such  engines 
as  are  used  to  pull  trains  of  cars  upon  such  tracks,  and  not 
small  affairs  like  a  motor  car.  The  purpose  of  the  Act 
of  1891,  and  the  end  sought  by  that  Legislature  is  to  pre- 
vent accidents  upon  railways,  "resulting  to  live  stock  killed 
or  injured  by  moving  engines  or  cars."  The  liability  re- 
sulting from  a  failure  to  fence  the  road  was  not  imposed  in 
the  interest  of  the  owners  of  animals,  but  in  the  interest 
of  the  general  public  who  were  concerned  that  accidents 
be  few  and  public  travel  made  safe  as  against  the  exigencies 
of  such  transportation.  The  engines  mentioned  in  the  Act 
were  those  of  enormous  power  and  great  momentum,  which 
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"rendered  such  protection  a  reasonable  requirement 
against  the  unnecessary  destruction  of  private  property, 
and  accidents  to  persons  traveling  by  such  conveyance/' 
91  Tcnn.,  495,  496.  At  the  time  this  Act  was  passed  in 
1891,  it  is  doubtful  if  such  a  machine  as  a  motor  car  was 
then  thought  of,  and  it  is  certainly  true  that  it  was  un- 
known to  the  people  of  Tennessee ;  and,  therefore,  the  Leg- 
islature could  not  have  had  in  mind  a  gasoline  engine, 
propelling  a  motor  car  of  the  description  of  the  one  which 
injured  plaintiff's  animal.  The  writer,  after  carefully  con- 
sidering the  Act  of  1891,  is  of  the  opinion  that  it  does  not 
apply  to  such  a  car,  or  such  engine  as  injured  plaintiff's 
animal.  The  majortiy  of  the  Court,  however,  do  not  con- 
cur in  this  view,  but  agree  that  the  motion  for  a  directed 
verdict  should  have  been  sustained,  because  the  proof 
failed  to  connect  the  defendant  railroad  company  with  the 
injury  or  killing  of  plaintiff's  animal.  The  writer  is  of 
the  opinion  that  upon  all  the  grounds  mentioned  herein,  the 
motion  should  have  been  sustained.  It  results  that  the 
judgment  of  the  lower  Court  is  reversed  and  the  cause 
dismissed. 
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James  Loving  v.  R.  H.  Dugan. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Knoxville.       September  Term,  1913.) 

1.  Writ  of  Ebbob  Cobam  Nobis.    Purpose  of  writ. 

A  writ  of  error  coram  nobis  lies  only  to  correct  errors  of  fact 
occurring  In  or  arising  in  proceedings  of  the  Court  in  which 
the  writ  is  filed ;  and  it  extends  to  such  errors  of  fact  only  as 
materially  affected  the  proceedings  and  of  which  the  peti- 
tioner had  no  notice,  or  which  he  was  prevented  from  counter- 
acting by  surprise,  accident,  mistake  or  fraud,  unmixed  with 
fault  or  negligence  of  his  own  or  that  of  his  counsel. 

2.  Same.    Not  allowed  to  correct  mistake  of  counsel. 

This  writ  cannot  be  used  to  reverse  a  judgment  upon  the  ground 
that  the  counsel  of  the  petitioner  failed  to  introduce  material 
witnesses  by  whom  petitioner  claims  the  contrary  of  the  find- 
ing of  the  Court  could  have  been  established.  In  the  absence 
of  fraud  upon  the  other  side,  he  must  abide  the  consequences 
of  the  conduct  of  his  chosen  counsel. 


From  Loudon  County. 

Appeal   in   error   from  the   Circuit  Court  of  Loudon 
County.    Sam  C.  Bbown,  Judge. 

J.  L.  Nicholas  for  Plaintiff  in  Error. 

John  J.  Blaib  for  Defendant  in  Error. 

Mr.  Justice  Hall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  in  error  from  the  judgment  of  the 
Circuit  Court  of  Loudon  County,  sustaining  a  demurrer 
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to  the  petition  of  the  plaintiff  in  error  for  a  writ  of  error 
coram  nobis,  and  dismissing  said  petition. 

The  petition  averred,  in  substance,  that  the  defendant 
Dugan,  on  the  8th  day  of  February,  1912,  in  said  Circuit 
Court,  obtained  a  judgment  against  the  plaintiff  in  error 
for  the  sum  of  $100.00  and  costs  of  suit;  that  said  action 
and  recovery  were  based  upon  the  ground  that  a  mare  be- 
longing to  the  defendant  in  error  had  been  injured  through 
the  negligence  of  the  plaintiff  in  error  in  so  operating  his 
automobile  as  to  frighten  another  horse,  and  causing  said 
horse  to  run  against  the  mare  of  the  defendant  in  error  and 
injure  her;  that  said  suit  for  damages  to  the  mare  had 
been  instituted  before  a  justice  of  the  peace  of  Loudon 
County,  where  the  same  was  tried  and  dismissed  by  the 
justice,  and  appealed  to  the  Circuit  Court  by  the  defendant 
in  error,  where  the  same  was  tried  and  resulted  in  the  judg- 
ment aforesaid;  that  the  plaintiff  in  error  had  employed 
and  paid  one  Frank  R.  Harrison,  a  solicitor  of  the  Court, 
to  represent  and  defend  him  in  said  damage  suit,  and  not 
being  a  necessary  w^itness  in  his  own  behalf,  he  went  to 
the  State  of  Florida  for  his  health,  and  was  in  the  State 
of  Florida  when  said  damage  suit  was  tried;  that  at  the 
trial  in  the  Circuit  Court  the  said  Harrison  was  present, 
but  did  not  introduce  the  witnesses  of  the  plaintiff  in  error 
by  whom  plaintiff  in  error  expected  to  and  could  have 
proven  a  complete  defense  to  said  action;  that  the  claim 
of  negligence  upon  the  part  of  the  plaintiff  in  error  in  the 
operation  of  his  automobile  was  wholly  false,  as  well  as  the 
claim  that  the  horse  which  ran  against  the  mare  of  the 
defendant  in  error  and  injured  her  was  frightened  by  the 
operation  of  said  automobile,  but  that  as  a  matter  of  fact 
his  automobile  was  nowhere  in  the  vicinity  of  the  accident 
when  it  occurred,  and  that  these  facts  could  have  been 
proven  by  any  one  of  the  four  witnesses  referred  to,  and 
18 
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by  all  of  them ;  but  that  said  Frank  R.  Harrison,  plaintiff 
in  error's  attorney,  in  utter  disregard  of  his  duty,  and 
without  the  fault  of  the  plaintiff  in  error,  failed  to  call 
said  witneses  and  introduoe  them  on  his  behalf,  or  offer 
any  evidence  whatever  as  to  the  true  facts  bearing  upon 
Baid  alleged  accident  and  injury;  that  by  reason  of  said 
failure  a  verdict  and  judgment  was  rendered  against  him 
for  the  amount  already  stated. 

The  petition  further  avers  that  when  knowledge  of  said 
verdict  and  judgment  reached  the  plaintiff  in  error,  he  be- 
ing still  in  the  State  of  Florida,  the  Court  had  adjourned 
for  the  term,  and  the  injustice  of  said  verdict  and  judg- 
ment, which  were  wrongful  and  erroneous  in  fact,  could 
not  be  brought  to  the  attention  of  the  Court  by  a  motion 
for  a  new  trial. 

The  prayer  of  the  petition  was  for  a  writ  of  error  coram 
nobis,  to  be  issued  upon  the  proper  fiat  of  the  Court ;  also 
for  a  writ  of  supersedeas,  and  to  have  said  judgment  cor- 
rected and  set  aside. 

The  petition  was  sworn  to  by  one  Dan  Fine,  as  the  agent 
of  the  plaintiff  in  error,  who  made  oath  that  the  facts  set 
forth  in  said  petition  were  within  his  knowledge,  and  that 
he  was  authorized  to  act  for  the  plaintiff  in  error  in  filing 
said  petition,  it  appearing  that  plaintiff  in  error  was  still 
in  the  State  of  Florida  at  the  date  of  the  filing  of  said 
petition. 

Assignments  of  error  were  filed  upon  said  petition  on 
May  27,  1912,  which  embraced,  in  substance,  the  grounds 
for  relief  set  out  in  the  petition. 

On  June  10,  1912,  defendant  in  error  filed  an  answer 
to  the  assignments  of  error,  averring  that  the  injury  to  his 
mare  was  occasioned  by  the  negligence  and  wrongful  acts 
of  the  plaintiff  in  error ;  that  the  plaintiff  in  error's  failure 
to  make  any  defense  which  he  might  have  had  to  said  suit 
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for  damages,  was  due  to  his  own  n^ligence;  that  he  was 
not  prevented  from  making  said  defense  and  showing  the 
facts  allied  in  his  petition,  to  the  Court  and  jury,  by  the 
negligent  and  fraudulent  conduct  of  his  counsel,  Frank  E. 
Harrison ;  that  petitioner  was  not  necessarily  in  the  State 
of  Florida  for  his  health ;  but  upon  the  other  hand,  peti- 
tioner knew  when  Court  convened  and  should  have  been 
present  and  presented  his  defense  to  said  action,  if  any  he 
had.  The  answer  further  denied  that  there  was  any  mis^ 
take  of  fact  or  error  in  said  judgment  that  could  be  cor- 
rected by  a  writ  of  error  coram  nobis j  or  that  would  justify 
the  application  for  said  writ. 

On  May  29, 1913,  the  defendant  in  error,  by  leave  of  the 
Court  first  had  and  obtained,  withdrew  his  answer  and 
filed  a  demurrer  to  tlm  petition,  averring,  among  other 
things: 

(1)  That  the  petition  did  not  allege  that  he  (defend- 
ant), or  any  one  representing  him,  was  in  any  way  re- 
sponsible for  the  plaintiff  in  error^s  failure  to  make  proper 
defense  to  said  damage  suit. 

(2)  That  the  averments  of  the  petition  show  that  the 
plaintiff  in  error  himself  was  guilty  of  negligence  in  not 
making  said  defense. 

(3)  That  no  facts  are  alleged  in  said  petition  that 
would  justify  the  sustaining  of  the  petition  for  a  writ  of 
error  coram  nobis ,  or  the  setting  aside  of  said  judgment. 

The  demurrer  was  sustained  by  the  Court,  and  the  plain- 
tiff in  error's  petition  and  assignments  of  error  were  dis- 
missed, and  he  has  appealed  to  this  Court  a»  already 
stated,  and  has  assigned  errors. 

The  first  error  assigned  is  to  the  effect  that  the  Court 
below  erred  in  granting  the  application  of  the  defendant 
to  withdraw  his  answer  and  file  a  demurrer  to  the  assign- 
ments of  error  based  on  said  petition. 
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We  are  of  opinion  that  there  was  no  error  in  this  action 
of  the  Court.  This  was  a  matter  within  the  sound  dis- 
cretion of  the  Court.  The  plaintiff  in  error  was  not  preju- 
diced by  the  filing  of  the  demurrer,  which,  we  think,  was 
properly  filed  to  test  the  sufficiency  of  the  petition  and  as- 
signments of  error,  both  of  which,  we  think,  were  insuffi- 
cient to  entitle  the  plaintiff  in  error  to  the  relief  sought, 
for  the  reasons  to  be  hereinafter  stated.  The  demurrer  had 
the  effect  to  bring  the  cause  to  a  speedy  determination,  and 
to  save  further  trouble,  delay  and  expense.  If  the  case 
had  proceeded  to  a  trial  the  Court  would  have  had  to 
finally  pass  on  the  sufficiency  of  the  petition  and  assign- 
ments of  error  any  way.  Therefore,  as  already  stated,  we 
do  not  think  that  the  plaintiff  in  error  was  prejudiced  by 
the  action  taken. 

It  is  next  insisted  that  the  Court  committed  error  in 
not  taxing  the  defendant  with  the  costs  of  the  cause  accru- 
ing subsequent  to  the  filing  of  the  answer.  That  this 
should  have  been  done  as  a  condition  precedent  to  filing 
said  demurrer. 

We  are  of  opinion  that  there  was  no  error  in  this  action 
of  the  Court.  The  record  fails  to  disclose  what  costs,  if 
any,  had  accrued  between  the  date  of  the  filing  of  the 
answer  and  that  of  filing  the  demurrer. 

It  is  next  insisted  that  the  Court  committed  error  in 
sustaining  the  demurrer,  but  the  specification  fails  to  point 
out  in  what  particular  and  for  what  reason  the  Court 
erred. 

We  are  of  the  opinion  that  the  demurrer  was  properly 
sustained.  The  relief  for  which  a  writ  of  error  coram 
nobis  will  be  granted  is  confined  to  errors  of  fact  occurring 
in  proceedings  of  which  the  person  seeking  relief  has  had 
no  notice,  or  which  he  was  prevented  by  disability  from 
showing  or  correcting,  or  in  which  he  was  prevented  from 
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mal^g  defense  by  surprise,  accident,  mistake,  or  fraud, 
without  fault  on  his  part.    Shannon's  Code,  section  4844. 

The  petition  shows  that  the  plaintiff  in  error  had  actual 
notice  of  the  damage  suit.  He  was  under  no  disability — 
his  defense  was  plain  and  adequate.  He  went  to  Florida 
and  left  the  suit  wholly  in  the  hands  of  his  counsel  to  con- 
duct as  his  best  judgment  might  dicate  to  him.  In  not 
introducing  the  four  witnesses  mentioned  in  the  petition 
counsel  may  have  acted  upon  his  best  judgment,  and  may 
have  had  some  good  reason  for  not  introducing  them.  It 
is  not  alleged  in  the  petition  that  plaintiff  in  error's  coun- 
sel acted  coUusively  with  defendant  or  defendant's  counsel, 
or  that  he  was  prevented  from  introducing  said  witnesses 
on  behalf  of  the  plaintiff  in  error  by  any  fault  of  the  de- 
fendant or  his  counsel.  The  failure  of  the  plaintiff  in 
error's  counsel  to  introduce  the  witnesses  and  make  de- 
fense for  him  in  said  damage  suit,  is  not  a  fraud  in  the 
sense  of  the  statute.  The  statute  has  reference  to  fraud 
practiced  by  the  opposing  party,  or  for  his  benefit,  which 
misleads  or  prevents  the  party  from  making  his  defense. 
The  plaintiff  in  error  saw  proper  to  rely  solely  upon  his 
counsel  to  make  the  necessary  defense  for  him,  and  his 
counsel  having  failed  to  do  so,  and  there  having  been  a 
trial  for  the  damage  suit  on  the  merits,  the  proceeding  for 
a  writ  of  error  coram  nobis  is  not  available  to  contradict 
the  facts  passed  upon  on  said  trial.  The  Memphis  German 
Savings  Institution  v.  Charles  J.  Fargan,  9  Heis.,  496, 
and  the  authorities  there  cited. 

If  a  party  could  have  the  benefit  of  the  writ  of  error 
coram  nobis,  because  of  his  counsel's  failure  to  introduce 
material  witnesses  in  the  trial  of  a  cause,  wherein  judg- 
ment had  been  rendered  adverse  to  him,  many  applications 
could  and  would  be  made,  and  there  would  be  no  end  to  the 
setting  aside  of  judgments  for  such  reasons.     Litigants 
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mnst  be  held  to  the  exercise  of  reasonable  diligence,  and 
where  they  employ  counsel  and  leave  them  to  conduct  their 
lawsuits  without  their  presence,  they  cannot  ni^  the  omi^ 
sions  of  counsel  as  a  ground  for  setting  aside  an  adverse 
judgment  by  suing  out  a  writ  of  error  coram  nobis. 

The  judgment  is  affirmed  with  costs. 


John  L.  Willis,  Trustee,  v.  Adalixe  Rust,  et  al. 

(September  Term,  1913.) 

1.  Rbqistbation  of  Decrees   Divestinq  Ain>  Vestiito  Tttlb  to 

Land.  Necessity  for,  as  to  creditors  of  former  owner.  Con- 
struction of  Shannon*s  Code,  section  3697,  sub-section  18,  and 
sections  3749  and  3752. 

Under  the  provisions  of  Shannon's  Code,  section  3697,  sub- 
section 18,  providing  for  the  registration  of  certified  copies  of 
decrees  divesting  and  vesting  title  to  land,  and  section  3749, 
referring  to  section  3697  and  its  sub-sections,  and  providing 
that  **A11  of  said  instruments  shall  have  effect  between  the 
parties  .  .  .  without  registration ;  but  as  to  other  persons 
.  .  .  only  from  the  noting  thereof  for  registration";  and 
section  3752,  still  referring  to  section  3697  and  its  sub-sections, 
and  providing  that  "Any  of  said  instruments  not  .  .  . 
registered,  or  noted  for  registration  shall  be  null  and  void 
as  to  existing  or  subsequent  creditors  of,  or  honn  fide  pur- 
chasers from,  the  makers  without  notice",  it  is  necessary  for 
a  certified  copy  of  a  decree  in  equity  to  be  registered  in  the 
office  of  the  register  of  deeds  that  it  be  effectual  as  against 
creditors  of  the  party  whose  title  has  been  divested. 

2.  Same.    Same.    Construction  of  8hannon*s  Code,  section  6301. 

Shannon's  Code,  section  6301,  providing  that  a  decree  may  divest 
title  "out  of  any  of  the  parties,  and  vest  it  in  others,  and  such 
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decree  shall  have  all  the  force  and  effect  of  a  conveyance  by 
such  parties,  executed  in  due  form  of  law",  does  not  dispense 
with  the  necessity  of  registering  a  copy  of  a  decree  divesting 
and  vesting  title  to  realty  to  make  such  decree  effective  as 
to  the  creditors  of  the  former  owner,  as  it  does  not  attempt 
to  give  greater  ^ect  to  such  decree  than  that  of  an  executed, 
not  registered,  conveyance. 

3.  RsQiBTBATiON.     Statutory  origin  and  control. 

The  practice  of  recording  Instruments  is  of  purely  statutory 
origin,  and  the  statutes  providing  therefor  alone  determine 
what  shall  be  registered  and  the  effects  of  registration. 


From  Wabren  County. 


Appealed  from  the  Chancery  Court  of  Warren  County. 
V.  C.  Allen,.  Chancellor. 

Jno.  L.  Willis  for  Complainant. 

Whitson  &  Mercer  for  Defendant. 

Mr.  Justge  Hughes  delivered  the  opinion  of  the 
Court. 

Counsel  representing  opposing  interests  in  this  cause 
praxjtically  concede  that  the  disposition  of  the  cause  de- 
pends upon  but  one  legal  proposition,  viz.:  Is  it  neces- 
sary for  a  certified  copy  of  a  decree  in  equity  divesting 
and  vesting  title  to  lands  to  be  registered  in  the  office  of 
the  register  of  deeds  that  the  decree  be  eflFectual  as  against 
the  creditors  of  that  party  whose  title  has  been  divested, 
just  as  a  deed  executed  by  such  party  must  be  registered  ? 
Or  is  such  decree,  without  such  registration,  as  to  such 
creditors,  to  stand  on  the  same  basis  as  a  duly  registered 
deed?     The  Chancellor  held  that,  for  such  decree  to  be 
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effectual  as  to  creditors  of  the  former  owner,  a  certified 
copy  thereof  should  be  registered,  just  as  a  deed  executed 
by  him  ^would  have  to  be  registered ;  and  from  that  hold- 
ing the  case  was  appealed  to  this  Court. 

The  facts  giving  rise  to  these  questions  are  fully  set 
out  in  the  opinion  filed  with  the  record  in  the  cause,  but 
it  is  not  deemed  necessary  to  set  them  out  in  this  published 
opinion.     They  are,  therefore,  omitted. 

By  Shannon's  Code,  section  3697,  subsection  18,  it  is 
provided  as  follows:  "The  following  writings  may  be 
registered:  .  .  .  (18)  Certified  copies  of  decrees  di- 
vesting the  title  of  land  out  of  one  person  and  vesting  it 
in  another." 

Section  3749,  referring  to  section  3697  and  its  sub- 
sections, provides  as  follows: 

"All  of  said  instruments  shall  have  effect  between  the 
parties  to  the  same,  and  their  heirs  and  representatives, 
without  registration;  but  as  to  other  persons,  not  having 
actual  notice  of  them,  only  from  the  noting  thereof  for  reg- 
istration on  the  books  of  the  roister,  unless  otherwise  ex- 
pressly provided." 

And  section  3752,  also  referring  to  section  3697  and 
its  subsections,  provides  as  follows :  "Any  of  said  instru- 
ments not  so  proved,  or  acknowledged  and  registered,  or 
noted  for  registration,  shall  be  null  and  void  as  to  existing 
or  subsequent  creditors  of,  or  bona  fide  purchasers  from, 
the  makers  without  notice,  and,  in  case  of  marriage  con- 
tracts, shall  be  void  as  to  existing  or  subsequent  creditors 
of  the  husband,  or  purchasers  from  him  without  notice." 

Counsel  for  the  creditors  insist  that,  by  virtue  of  these 
provisions,  an  unregistered  decree  divesting  and  vesting 
title  can  have  no  more  effect  as  to  creditors  of  the  debtor 
whose  title  had  been  divested  by  the  decree  than  an  unreg- 
istered deed;  and  in  this  connection  it  must  be  borne  in 
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mind  that  creditors  of  a  vendor  stand  on  a  much  higher 
plane  than  his  vendee.  Creditors,  by  the  express  provi- 
sions of  the  statutes,  are  not  affected  by  notice  of  an  un- 
r^istered  deed,  while  purchasers  are.  As  said  by  Justice 
Neil  in  Wilkins  v.  McCorkle,  4  Gates,  688,  704:  "As 
to  creditors  of  the  vendor  and  purchasers  from  him  with- 
out notice,  the  deed  or  other  instrument  in  question  must 
be  treated  as  non-existent" ;  and  this  is  true  as  to  subse- 
quent as  well  as  existing  creditors  by  the  very  terms  of  the 
statutes.  As  said  in  Ccumpbell  v.  Ice  <&  Coal  Co.,  18 
Gates,  524,  530:  "Any  deed  not  proved  or  acknowledged, 
and  recorded  or  noted  for  record,  is  null  and  void  as  to 
existing  or  subsequent  creditors,  or  hona,  fide  purchasers 
from  the  maker  without  notice." 

According  to  the  literal  language  of  the  sections  of  the 
Gode  hereinbefore  set  out,  "All  of  said  instruments,"  and 
"Any  of  said  instruments,^  include  decrees  or  copies  of 
decrees,  and  in  order  for  them  to  have  effect  as  against 
creditors,  under  that  language  and  under  our  holdings, 
they  must  be  registered.  However,  counsel  for  appellant 
insist  that  by  virtue  of  Shannon's  Gode,  section  6301,  and 
certain  holdings  of  our  Supreme  Gourt  construing  that 
section,  decrees  divesting  and  vesting  title,  duly  entered, 
being  matters  of  public  record,  need  not  be  registered  to 
become  operative  against  creditors,  and  that  therefore  the 
holding  of  the  Ghancellor  in  the  instant  case  was  er- 
roneous. The  section  of  the  Gode  thus  relied  on  pro- 
vides as  follows: 

"The  decree  may  divest  the  title  to  property,  real  or 
personal,  out  of  any  of  the  parties,  and  vest  it  in  others, 
and  such  decree  shall  have  all  the  force  and  effect  of  a 
conveyance  by  such  parties,  executed  in  due  form  of  law." 

It  is  seen  that  this  section  does  not  attempt  or  purport 
to  give  any  greater  force  and  effect  to  a  decree  divesting 
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and  vesting  title  than  that  of  a  conveyance  ''executed  in 
due  form  of  law" — that  it  does  not  attempt  or  purport  to 
give  to  it  the  effect  of  a  conveyance  registered  after  duly 
executed,  and  that  therefore  there  is  no  conflict  between 
this  section  and  section  3752.  The  two  sections  of  Shan- 
non's Code  immediately  following  the  one  last  quoted  lend 
aid  to  the  view  that  the  mere  decree  affecting  title  is  not 
within  and  of  itself  to  have  effect  as  a  registered  instru- 
ment section  6302  authorizes  the  appointment  of  a 
commissioner  to  execute  conveyances  either  in  his  name 
or  in  the  name  of  the  parties,  and  provides  that  "the  in- 
strument so  executed  will  be  as  valid  as  if  executed  by 
the  party,"  thus  giving  to  it  only  the  effect  of  a  deed  exe- 
cuted by  the  party — ^not  the  effect  of  one  executed  by  him 
and  registred;  and  the  next  section,  6303,  provides,  with 
reference  to  such  order  directing  a  conveyance,  that  if  the 
conveyance  is  not  executed  "in  the  time  specified  in  the 
decree,  or  in  a  reasonable  time,  if  no  particular  time  is 
thus  specified,  the  decree  operates  in  all  respects  as  if  the 
conveyance  .  .  .  was  made,"  thus  again  showing  that 
the  decree  has  only  the  effect  of  a  conveyance — not  that  of 
a  conveyance  duly  registered.  But  in  a  note  found  in 
Shannon's  Code,  under  section  3301,  it  is  said:  "Such 
a  decree  is  as  effective  as  a  duly  acknowledged  and  reg- 
istered deed  to  transfer  title" ;  and  this  note  is  relied  on 
by  counsel  for  appellant. 

First,  it  will  be  observed  that  Mr.  Shannon  in  the  note 
is  speaking  only  in  general  terms  of  the  effect  of  the 
decree  "to  transfer  title,"  and  not  specially  of  its  effect  as 
between  the  creditors  of  the  original  owner  and  the  party 
vested  with  title;  and  while  the  broad  language  used  by 
him  might  be  taken  to  include  such  creditors,  the  terms 
he  uses  must  be  construed  in  the  light  of  the  cases  he  cites 
in  support  thereof.     We  will  now  refer  to  these  cases. 
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which  are  also,  with  others,  relied  on  by  counsel  for  ap- 
pellant. 

The  first  of  these  cases  is  that  of  Vaughn  v,  Vaughn,  12 
Heisk.,  472.  In  that  case  lands  had  been  sold  for  parti- 
tion and  the  title  divested  out  of  the  former  owners  and 
vested  in  the  purchaser.  Creditors  of  the  purchaser  there- 
upon levied  on  the  lands  before  the  purchase  money  had  been 
so  paid  as  to  discharge  the  lien  on  the  lands  therefor.  It  was 
therefore  held  that  a  lien  existed  on  the  land  for  this  pur- 
chase money  superior  to  the  rights  of  the  levying  creditors, 
who  themselves  became  purchasers  at  a  sale  under  the  levy, 
and,  of  course,  took  subject  to  the  lien ;  and  the  fact  that 
the  lien  was  held  to  be  superior  to  the  rights  of  these  pur- 
chasing creditors  is  relied  on  as  showing  that  they 
were  chargeable  with  notice  of  the  decree  retaining  a 
lien  just  as  they  would  have  been  chargeable  with  notice  of 
a  registered  deed.  This  conclusion  is  not  legitimate.  Of 
the  position  of  these  purchasers  it  was  said  in  that  case: 
"It  is  impossible  that"  the  purchasing  creditors,  "being 
judgment  creditors,  and  purchasers  in  satisfaction  of  their 
judgment,  could  occupy  the  position  of  purchasers  for  valu- 
able consideration  without  notice  .  .  .  the  pendency  of 
the  suit  in  the  Chancery  Court  at  the  time  the  executions 
were  levied  on  the  lands  was  notice  to  the  creditors" ;  so 
that  it  was  not  the  fact  that  a  decree  stood  on  the  basis 
of  a  duly  registered  deed  that  gave  notice  to  the  levying 
creditors  who  became  the  purchasers,  but  the  fact  that  they 
purchased  the  property  while  the  suit  in  which  it  was  sold 
was  still  pending  that  gave  them  notice.  In  other  words, 
the  question  was  one  for  the  application  of  the  rule  of  lis 
pendens  which  makes  all  purchasers  of  property  involved 
in  litigation  take  with  notice  of  suit,  and  the  case  is  not 
at  all  authority  for  the  contention  made  on  behalf  of 
appellant. 
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The  next  case  cited  by  Mr.  Shannon  in  his  note,  and  also 
relied  on  by  appellant,  is  that  of  Martin  v.  Nesbit,  2 
Pickle,  383.  In  that  case,  purchasers  from  a  vendor  who 
had  acquired  his  title  at  a  Court  sale  claimed  to  be  inno- 
cent purchasers  in  so  far  as  they  could  be  affected  by  a 
lien  retained  for  the  purchase  money  in  the  decree  vesting 
their  vendor  with  title.  It  was  held  that  this  contention 
was  not  sound,  for  the  reason  that  the  purchasers — ^not 
creditors,  it  will  be  borne  in  mind — ^were  chargeable  with 
what  was  disclosed  in  their  chain  of  title,  and  that  the  de- 
cree vesting  their  vendor  with  title,  being  a  part  of  their 
chain  of  title,  they  could  not  deny  being  purchasers  with 
knowledge  of  its  recitals.  In  that  case,  on  this  question, 
it  was  said : 

"It  is  utterly  impossible  for  them  (the  purchasers)  to 

m 

trace  their  chain  of  title  beyond  their  immediate  vendor 
without  coming  face  to  face  with  the  lien.  In  the  case  of 
Nel807h  V.  Allen  &  Harris,  1  Yer.,  366,  this  point  was  ex- 
pressly ruled.  After  a  most  learned  discussion  and  analy- 
sis of  the  cases,  Judge  Whyte  concludes  as  follows :  'These 
cases  prove  that  a  purchaser  of  land  is  bound  to  take  notice 
of  every  deed  necessary  to  make  out  his  title,  and  if  his 
title-deeds  disclose  his  antagonist's  title,  he  is  affected  with 
notice  of  it.' 

*The  language  quoted  nor  the  authorities  relied  on  by 
the  Judge,  do  not  proceed  upon  the  idea  of  registration 
laws — for  all  the  authorities  are  English — ^but  upon  inde- 
pendent principle." 

So  it  will  be  seen  that  the  question  of  the  effect  of  reg- 
istration or  non-registration  of  a  decree  is  in  no  sense  in- 
volved in  that  case. 

The  next  case  cited  by  Mr.  Shannon  in  support  of  his 
note,  and  also  relied  on  by  appellant,  is  that  of  Bleidom 
V.  Pilot  Mountain  C.  &  M.  Co,,  5  Pickle,  166.  In  that  case 
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it  was  simply  held  that  one  holding  under  a  decree  must 
be  treated  just  as  if  holding  under  a  deed  m  the  sense  of 
our  champeriy  laws,  not  of  our  registration  laws.  In 
other  words  Shannon^s  Code,  section  3174,  providing  that 
the  provisions  against  champertous  sales  shall  not  prevent 
"a  sale  and  conveyance  by  a  non-resident  of  this  State,  of 
lands  which  said  non-resident  may  own,  and  of  which  lands 
no  person,  at  the  time  of  such  sale,  holds  adverse  possession 
by  deed,  devise  or  inheritance,"  was  there  involved,  and 
not  the  Code  provisions  involved  in  the  case  at  bar.  The 
reason  for  that  holding,  as  explained  by  our  Supreme 
Court,  was  that  the  deed  of  the  non-resident  should  be  good 
when  the  lands  so  deeded  were  not  being  held  under  color 
of  title,  and  that  as  a  decree  was  a  color  of  title,  it  was 
within  the  intent  of  the  statute;  and  no  question  of  reg- 
istration was  at  all  involved.  As  further  evidence  of  the 
fact  that  the  question  now  at  issue  cannot  be  affected  by 
that  holding,  we  call  attention  to  the  fact  that  at  the  time 
of  the  passing  of  the  champerty  statutes,  and  at  the  time 
of  the  decision  of  the  Bleidorn  case,  registration  was  not 
necessary  to  constitute  a  color  of  title;  and,  under  the 
holding  of  the  Court,  the  statute  exempting  deeds  from 
the  operation  of  the  champerty  provisions  simply  meant 
that  those  provisions  should  not  apply  when  lands  were 
not  being  held  under  any  color  of  title. 

These  are  all  the  cases  cited  by  Mr.  Shannon  in  his 
note  in  support  of  his  proposition,  but  counsel  for  appel- 
lant in  the  instant  case  cite  other  cases  in  support  of  their 
contention,  particularly  the  case  of  Wilkins  v.  McCorhle, 
4  Cates,  688,  to  which  we  have  already  hereinbefore  made 
reference.  With  regard  to  the  feature  of  this  case  relied 
on  by  appellant,  it  can  be  said  that  the  reference  there 
made  to  the  effect  of  a  decree  divesting  and  vesting  title 
without  registration  was  not  applied  to  creditors,  but  to 
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parties  standing  in  the  position  of  purchasers.  The  lan- 
guage relied  on  is  found  at  page  706  of  4  Cates,  and  in 
the  very  connection  in  which  it  is  said  that,  "Sudi  con- 
veyances," referring  to  decrees  divesting  and  vesting  title, 
"need  not  be  recorded  in  the  register's  office  in  order  to  be 
effective.  Their  entry  upon  the  record  books  of  the  Court 
in  which  they  are  rendered  is  sufficient^  answering  all  the 
purposes  of  a  r^istration,"  attention  is  called  to  the  fact 
that  those  who  were  claiming  under  the  decree  there  in- 
volved had  no  notice  of  the  rights  that  others  were  seek- 
ing to  assert  against  them,  and  that  the  burden  was  on 
such  others  to  show  they  had  no  such  notice,  thus  showing 
conclusively  that  they  were  treated  as  standing  in  the  posi- 
tion of  purchasers  and  not  creditors,  because  if  they  had 
stood  on  the  plane  of  creditors,  the  question  of  notice  or 
no  notice  would  not  have  been  material.  Further,  on  the 
same  page  and  at  the  bottom  thereof  (4  Cates,  706),  it 
is  expressly  said  that  the  parties  claiming  under  the  decree 
must  be  treated  as  purchasers.  It  follows,  this  case  is  not 
authority  for  the  position  in  support  of  which  it  is  cited 
by  appellants. 

Other  cases  are  cited,  but  they  are  not  sufficiently  in 
point  to  make  it  necessary  to  review  them ;  and  the  result 
is  that  no  case  has  been  cited  that  militates  against  the 
holding  of  the  Chancellor  in  the  case  at  bar;  and  it  can 
be  further  said  that  this  Court  as  a  result  of  its  careful 
examination  of  our  cases  has  found  none  so  holding.  So 
it  is,  the  language  used  by  Mr.  Shannon  in  the  note  relied 
on  by  appellant  does  not,  either  in  its  language  or  in  the 
cases  cited  in  support  of  it,  support  the  contention  made 
here  on  appellant's  behalf.  And  the  same  is  true  of  the 
only  other  authority  cited  by  Mr.  Shannon,  which  is  8 
Am.  &  Eng.  Encyc.  of  Law  (old  Ed.),  273.  No  state- 
ment is  found  there  that  would  even  tend  to  support  the 
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contention.  It  might  be  here  said  that  the  practice  of  re- 
cording instruments  is  purely  of  statutory  origin  (24  Am. 
&  Eng.  Encyc.  of  Law,  2d  Ed.,  77) ;  and  it  follows  that, 
as  to  what  shall  be  roistered  or  recorded,  and  the  effects 
that  r^stration  of  any  instrument  or  document  shall  have, 
the  statutes  of  each  jurisdiction  providing  therefor  must 
be  alone  looked  to  to  determine  the  law  therein,  and  cases 
or  authorities  not  construing  the  particular  statute  in  ques- 
tion, or  one  exactly  to  the  same  effect,  can  have  but  little 
weight.  However,  it  can  be  here  remarked  that  the  prac- 
tice of  providing  for  the  registration  of  titles  derived  from 
judicial  sales,  or  which  depend  on  judgments  and  de- 
crees, appears  to  be  general  among  the  States  of  the  Amer- 
ican Union  {Coal  &  Iron  Co.  v.  Gardner,  131  Ga.,  699  f 
Owsley  V.  Bailey,  111  Ga.,  783;  McOinnis  v.  Coldwell, 
71  West  Va.,  375;  McNitt  v.  Turner,  16  Wall  (U.  S.), 
362 ;  24  Cyc,  66 ;  24  Am.  &  Eng.  Encyc  of  Law  (2d  Ed.), 
72-79),  and  the  conclusion  we  have  reached  appears  to  be 
in  harmony  with  the  trend  of  legislation  in  the  United 
States. 

It  follows,  under  the  express  provisions  of  our  statutes 
hereinbefore  quoted  providing  for  registration,  and  stip- 
ulating as  to  its  effects,  we  are  of  the  opinion  that  the 
decree  of  the  Chancellor  is  correct,  and  must  be  affirmed, 
and  it  is  so  ordered. 
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Castle  Heights  School  v.  J.  G.  Russ. 

Writ  of  error  denied  by  the  Supreme  Court. 
{NashvUle.     December  Term,  1913.) 

1.  CoNTBAcrrs,  CoNSTBucTioN  OF.    Special  contract  made  in  contra- 

vention of  a  general  rule  limited  to  its  precise  terms, 

G.  was  conducting  a  school,  furnishing  tuition,  board,  etc.,  at  a 
fixed  sum  for  the  school  year,  and  issued  a  catalouge  covering 
two  years  announcing  that  no  deductions  would  be  made  for 
withdrawals  of  pupils  except  in  cases  of  protracted  sickness. 
R.,  having  seen  the  catalogue,  entered  a  son  as  a  pupil  in 
January,  at  the  middle  of  the  first  school  year,  but  on  a 
specific  contract  to  pay  for  only  the  time  the  son  actually  at- 
tended the  school,  the  contract  being  entered  into  because  the 
son's  health  had  been  poor,  and  it  was  feared  he  might  not  be 
able  to  stay  the  entire  spring  term,  but  be  was  able  to,  and  did 
stay  in  school  till  the  term  closed.  He  was  entered  as  a  pupil 
at  the  beginning  of  the  second  school  year,  which  began  the 
next  September,  but  without  anything  more  being  said  as  to 
a  special  contract.  Held,  The  special  contract  was  limited  to 
the  term  at  which  the  son  entered  the  school,  and  did  not 
affect  the  terms  for  the  next  year,  they  being  controlled  by  the 
catalogue  announcement. 

2.  Compromise.    Offer  of.    When  toill  not  affect  rights  of  creditor, 

A  creditor  will  not  be  prejudiced  in  his  rights  as  such  by  send- 
ing to  his  debtor  a  statement  of  his  account  showing  a  less 
amount  than  that  really  due,  and  offering  to  take  in  settlement 
a  less  amount,  when  in  doing  so  he  makes  known  that  his  effort 
is  to  settle  by  compromise  and  without  suit,  and  that  if  suit 
has  to  be  brought  he  will  sue  for  the  full  amount.  In  such 
case  if  the  offer  to  settle  on  the  smaller  amount  is  not  ac- 
cepted the  debtor  may  maintain  suit  for  the  full  amount  of 
his  claim. 

3.  Schools.     Contracts  for  Board,  Etc.     An  entirety  and  not 

divisible,  and  service  under  not  subject  to  rule  of  quantum 
meruit. 

A  contract  entered  into  between  a  school  and  a  parent  by  which 
the  parent  was  to  pay  a  fixed  sum  for  the  tuition,  board,  etc., 
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of  a  son  for  a  year,  and  no  deductions  were  to  be  made  except 
In  the  one  case  of  protracted  sickness  of  the  son,  Is  an  entirety 
and  not  divisible;  and  where  the  son  is,  during  the  year,  ex- 
pelled from  the  school  because  of  his  own  fault,  and  does  not 
thereafter  attend,  the  school  being  ready  to  carry  out  its  part 
of  the  contract,  the  parent  is  liable  for  the  full  year's  charges, 
and  cannot,  on  the  principle  of  quantum  meruit,  settle  by 
paying  that  portion  of  the  year's  charges  represented  by  the 
time  the  son  was  in  school. 

4.  EviDENGB  TO  MINIMIZE  Loss.    BuBDEET  OF  Pboof.    Ofi  i?iat  party 
evoking  the  rule. 

That  party  to  an  action  who  seeks  to  rely  on  the  rule  that  it  is 
the  duty  of  one  about  to  sustain  a  loss  because  of  the  wrong 
of  another  to  put  forth  all  reasonable  efforts  to  avoid  the  loss 
or  make  it  as  light  as  possible,  has  on  him  the  burden  of  show- 
ing that  such  efforts  would  have  been  effectual,  and  in  the 
absence  of  such  showing  will  be  responsible  for  all  the  loss. 


From  Wayne  Coitnty. 


From  the  Chancery  Court  of  Wayne  County.     W.  S. 
Beabden,  Chancellor. 

R.  M.  Sims  for  Complainant. 

R.  A.  Haggard,  Ross  &  Ross  for  Defendant. 

Mb.   Justice   Hughes   delivered  the  opinion  of  the 
Court. 

I.  W.  P.  Buchanan,  L.  L.  Rice,  O.  L.  Smith  and  A.  W. 
Hooker,  being  engaged  as  partners  in  conducting  an  in- 
stitution of  learning  at  Lebanon,  Wilson  County,  under 
the  name  of  Castle  Heights  School,  filed  the  original  bill 
in  this  cause  in  the  name  of  the  school  to  recover  from 
defendant  J.  G.  Russ  an  indebtedness  of  $290.21  due 
19 
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them,  as  they  claim,  under  a  contract  entered  into  be- 
tween them  and  defendant,  by  the  terms  of  which  they 
should  receive  defendant's  son,  Matt  Russ,  into  their  school 
and  furnish  him  instruction,  board,  room,  heat,  light,  etc., 
for  the  school  year  of  1906-7.  Defendant  answered  this 
bill,  denying  that  he  was  indebted  to  complainants  in  any 
amount  whatever. 

That  defendant's  son  entered  Castle  Heights  School  at 
its  opening  in  September,  1906,  is  not  questioned,  but  he 
was  dismissed  from  the  school  in  November  thereafter, 
and  it  is  the  contention  of  defendant  that  his  son  entered 
school  under  a  special  contract,  by  which  he,  defendant, 
was  to  pay  for  only  the  time  his  son  actually  attended 
school.  Complainants  insist,  on  the  other  hand,  that  there 
was  no  such  special  contract  as  that  claimed  by  defendant, 
but  that  under  the  contract  no  deductions  were  to  be  made 
for  absence  from  or  failure  to  attend  the  school  except  in 
cases  of  protracted  sickness,  and  that  therefore  defendant 
is  liable  for  the  full  year's  charges. 

The  first  matter  of  controversy  to  be  settled  is  as  to  the 
terms  of  the  contract  under  which  defendant  entered  his 
son  in  Castle  Heights  School.  Complainants  had  sent  out 
catalogues  announcing  the  terms  and  conditions  of  enter- 
ing and  attending  the  school  for  the  years  1905-6  and 
1906-7  in  the  following  language:  "For  the  school  year 
of  1905-6  the  charges  are  $285.  This  amount  pays  for 
tuition,  library,  board,  furnished  room,  hot  and  cold  water, 
servants,  heat  and  light.  This  does  not  include  laundry, 
which  is  guaranteed  to  cost  not  over  $1.25  per  month. 

"There  is  but  one  other  fee  of  six  dollars  to  help  defray 
expenses  attached  to  maintenance  of  the  new  gymnasium. 

"While  the  entire  amount  is  due  the  first  day  of  the 
term,  Septmber  6th,  yet  for  the  convenience  of  patrons  we 
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require  only  $160  of  this  amount  at  the  opening  of  school, 
the  other  131  being  due  the  last  week  in  January.     .    .  . 

"As  it  is  so  easy  to  get  our  full  complement  of  students, 
and  as  we  must  employ  our  entire  force  for  the  full  school 
year,  naturally  we  can  make  no  deductions  for  withdrawals 
except  in  the  one  case  of  protracted  sickness  of  the  pupil." 

Defendant  admits  that  before  his  son  entered  the  school 
he  had  read  a  catalogue  announcing  these  terms.  He 
claims,  however,  that  he  made  a  special  contract  under  the 
following  circumstances :  He  had  a  daughter  in  a  school 
for  young  ladies  at  Lebanon,  and  while  visiting  his  daugh- 
ter some  time  previous  to  January,  1906,  he  had  a  talk 
with  the  complainants.  Smith  and  Buchanan,  about  send- 
ing his  son  to  their  school  for  the  spring  term,  beginning 
January,  1906,  but  was  apprehensive  that  his  son,  whose 
health  had  been  impaired,  might  not  be  able  to  stay  during 
the  entire  term,  and,  therefore,  reached  an  agreement,  as 
he  testifies,  that  he  would  enter  his  son  and  pay  only  for 
the  time  he  attended  school.  Speaking  of  this  special  con- 
tract, he  says:  "I  talked  with  (them)  about  sending  my 
son  there,  and  did  not  agree,  on  account  of  his  health  hav- 
ing been  very  bad  for  several  years  to  obligate  myself  for 
the  full  year's  term— that  is,  for  the  full  spring  term  of 
1906" ;  and,  further,  that  his  agreement  with  complainants 
was  that  he  was  to  pay  for  the  time  only  that  his  son  was 
in  school  during  that  spring  term  of  1906.  Under  this 
special  agreement,  as  he  insists,  the  son  entered  school  in 
January,  1906,  and  stayed  during  the  entire  term.  In 
any  event,  the  charges  for  that  term  were  paid,  so  that 
no  question  arose  over  the  son's  attendance  for  that  time. 
Thereafter,  according  to  defendant's  own  swearing,  nothing 
further  was  said  about  any  special  terms,  and  the  son  en- 
tered the  school  of  the  fall  term,  1906.  On  this  question 
defendant's  testimony  is  as  follows: 
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''Q.  15 .  Upon  what  terms  and  oonditions  did  your  son 
enter  said  school  at  the  beginning  of  the  fall  term  1906  ? 

^^A.  There  was  nothing  further  said  about  any  further 
contracts  when  he  entered  at  the  fall  term. 

"Q.  16 .  When  he  entered  in  January,  1906,  how  long, 
if  at  all,  did  you  enter  him  for,  or  tell  said  Smith  and 
Buchanan  he  would  attend  ? 

"A,  I  only  entered  him  for  the  time  he  oould  stay  in 
school,  it  depending  on  his  health  as  to  how  long  I  could 
keep  him  there  or  how  long  he  could  stay. 

"Q.  17.  State  whether  or  not  there  was  any  further 
contract  or  agreement  of  aay  kind  were  made  between  you 
and  said  Smith  and  Buchanan,  or  with  anyone  else  on 
behalf  of  said  school  for  the  attendance  of  your  said  son 
at  said  school  other  thaa  as  you  have  above  stated  ? 

"A.    There  was  not." 

Complainant  Buchanan  denies  positively  ever  at  any 
time  entering  into  any  special  contract  with  defendant; 
but  complainant  Smith,  with  whom  defendant  indicates 
he  talked  more  fully  than  with  Buchanan,  admits  that 
there  was  something  said  by  defendant  previous  to  the 
entry  of  his  son  in  school  in  January,  1906,  about  his 
son's  health ;  and  when  asked  about  a  special  contract  being 
made  with  defendant,  he  swears  that  none  was  made  so 
far  as  he  remembered,  and  when  again  asked  specially 
about  the  particular  contract  that  defendant  Buss  swears 
was  made,  his  answer  is,  "I  remember  of  none."  As  the 
talk  was  more  especially  between  defendant  and  Smith,  it 
is  likely  Buchanan  was  not  a  party  to  all  of  it.  We  are 
of  opinion  he  was  not.  All  parties  impress  us  as  meaning 
to  be  perfectly  frank  and  open  about  the  whole  matter. 

In  the  light  of  what  we  have  set  out,  and  all  the  evi- 
dence in  the  record,  we  are  of  opinion  and  find  that  the 
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special  contract  testified  to  by  defendant  was  entered  into 
between  him  and  Smith  representing  complainants^  and 
that  it  applied  only  to  the  1906  spring  term  of  the  school, 
and  had  no  application  to  the  school  year  beginning  in  Sep- 
tember, 1906 ;  and  we  are  of  opinion  and  find  further  that 
when  defendant  entered  his  son  in  Castle  Heights  School 
in  September,  1906,  he  entered  him  under  the  terms  set 
out  in  the  catalogue,  which  have  been  hereinbefore  copied. 

Some  time  in  November,  1906,  defendant's  son,  con- 
trary to  the  known  rules  of  discipline  of  the  school,  as  the 
undisputed  evidence  shows,  wa«  guilty  of  offenses  which 
justified  his  expulsion  from  the  school,  and  after  a  hear- 
ing before  the  school  authorities,  in  which  he  admitted  his 
offenses,  was  dismissed,  and  did  not  thereafter  attend. 
The  father,  the  defendant,  feeling,  for  the  time  at  least, 
that  his  son  had  been  too  harshly  dealt  with,  refused  to 
pay  anything  for  the  services  rendered  to  the  son  or  on 
the  contract  entered  into,  and  this  suit  was  brought. 

The  Chancellor,  on  this  state  of  facts,  gave  a  decree  for 
complainants  for  the  amount  due  for  the  first  term  of  five 
months  less  board  for  two  and  a  half  months  at  the  rate  of 
$15  per  month,  it  appearing  that  board  had  been  furnished 
to  the  son  for  only  about  two  and  a  half  months  of  the 
first  term  of  five  months.  Evidently  the  Chancellor  found 
against  defendant's  contention  as  to  the  special  contract's 
not  applying  to  the  school  year  of  1906-7,  for  if  he  had 
found  with  that  contention  there  could  have  been  no  basis 
for  finding  any  liability  for  the  full  five  months.  There 
is  no  pretense  that  the  young  man  was  in  school  beyond 
about  the  middle  of  November,  or  for  about  two  and  a 
half  of  the  five  months. 

From  the  decree  of  the  Chancellor  complainants  ap- 
pealed, and  have  assigned  errors,  insisting  that  the  con- 
tract was  an  entirety  and  that  they  are  entitled  to  recover 
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the  ^ole  amount  contracted  to  be  paid  for  the  entire 
school  year  of  1906-7. 

Before  considering  the  legal  rights  of  the  parties  grow- 
ing out  of  the  contract  it  is  proper  to  dispose  of  a  conten- 
tion made  by  defendant's  counsel  to  the  effect  that  com- 
plainants, by  their  own  statements  of  the  account,  rendered 
to  defendant  after  the  school  year  of  1906-7  had  closed, 
recc^ized  that  defendant  was  liable  for  only  half  the 
charges  for  the  whole  year,  or  for  the  first  term  of  five 
months  only.  That  complainants  did  send  a  statement 
to  defendant  as  late  as  June,  1907,  seeking  to  collect  only 
$149.94,  and  that  they  did,  about  the  same  time,  seek 
to  have  defendant  sign  a  note  for  the  same  amount  with 
another  small  item  added,  is  not  denied,  but  complainants 
say  that  the  sending  of  this  statement  and  the  request  made 
on  defendant  that  he  sign  the  note  were  in  efforts  to  com- 
promise the  matter  without  suit;  and,  according  to  de- 
fendant's own  testimony,  the  statement  and  note  sent  him, 
to  use  his  language,  "were  the  propositions  made  me  of 
settlement" ;  and  he  admits  that  complainants  did  threaten 
that  if  they  had  to  bring  suit  they  would  sue  for  the  full 
amount  they  now  claim.  We  think  clearly  defendant's  own 
testimony  shows  that  the  statement  sent  him  for  a  smaller 
amount  than  that  now  claimed,  and  the  effort  to  have  the 
note  signed  for  a  smaller  amount,  were  parts  of  efforts  to 
settle  the  matter  by  compromise  and  without  suit,  and  that 
they  cannot  be  taken  as  a  confession  that  the  amounts 
sought  to  be  collected  represented  the  full  amount  due. 
Now,  as  to  the  rights  of  the  parties  under  the  contract : 
In  Kabus  v.  Seftner,  69  UT.  Y.  Supp.,  683,  a  tuition 
fee  of  $200  had  been  paid  by  Kabus  to  Seftner  and  his 
co-defendants,  in  consideration  of  which  they  agreed  to 
give  private  instruction  to  Kabus  until  he  should  receive 
forty-eight  "academic  counts'^  necessary  to  pass  the  re- 


STATE  OF  TENNESSEE.  295 


School  V.  RUS8. 


gent's  examination.  Instruction  was  given  till  twenty-six 
of  the  forty-eight  counts  had  been  obtained,  when,  because 
of  Kabus'  fault,  he  was  susp^mded  from  defendant's  school. 
He  sued  for  the  $200.  The  Court  in  which  the  suit  was 
brought  apportioned  the  $200,  allowing  a  recovery  for  the 
sum  so  paid  which  represented  the  counts  not  attained. 
The  case  was  appealed  and  of  the  holding  of  the  lower 
Court  the  Appellate  Court  said:  "This  was  error.  The 
plaintiff  should  have  received  all  or  nothing  for  the  con- 
tract was  entire  and  undivisible.  The  defendants  agreed 
to  qualify  the  plaintiff  for  a  particular  examination.  If 
they  failed  to  do  that,  they  were  entitled  to  no  compensa- 
tion. On  the  other  hand,  if  the  acts  of  the  plaintiff  pre- 
vented them  from  liviQg  up  to  their  contract,  he  forfeited 
the  entire  amount  paid  for  tuition.  Under  the  contract  in 
evidence,  there  could  not  be  part  performance  and  a  partial 
recovery,  on  some  theory  of  a  quantum  meruit,  .  .  . 
The  question  before  the  justice  was  simply  one  of  fact 
whether  or  not  the  defendants'  refusal  was  caused  by  the 
misconduct  charged  against  the  plaintiff.  If  yes,  they 
were  entitled  to  judgment ;  if  not,  the  plaintiff  should  have 
succeeded.  In  no  event  could  there  have  been  partial  suc- 
cess for  each." 

That  such  contract  is  entire  and  cannot  be  separated 
and  apportioned,  is  also  held  in  Starr  v.  Litchild,  40  Barb. 
(N.  Y.),  541.  In  that  case  Starr,  as  instructor  or  teacher, 
contracted  to  take  into  his  home  a  son  of  Litchild,  and,  in 
addition  to  giving  him  instruction  as  a  pupil  of  his  school, 
to  furnish  him  board,  etc.,  at  the  price  of  $150  for  a  term 
of  twenty-two  weeks,  extending  from  November  1st  to 
March  31st.  The  son  was  received  and  the  instruction, 
board,  etc.,  were  furnished  to  him  till  January  25th,  or 
more  than  half  the  time,  when,  by  virtue  of  the  teacher's 
fault,  the  contract  was  breached,  and  no  further  instruc- 
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tion,  board,  etc.,  weie  fumislied.  It  was  held  that  nothing 
could  be  recovered  by  the  teacher,  the  Court  saying :  "The 
contract  is  entire;  it  cannot  be  separated  and  apportioned, 
and  the  amount  awarded  to  the  plaintiff  for  the  time  he 
actually  furnished  board  and  tuition  to  the  boy.  He  was 
to  receive  the  entire  sum  of  $150  for  the  twenty-two  weeks' 
board  and  tuition.  Having  refused  to  furnish  it,  he  is 
not  entitled  to  recover  anything.  He  must  recover  all  or 
nothing." 

See  also  Homer  School  v.  Westcott,  124  N".  C,  518; 
and  Vidor  v.  Peacock  (Tex.  Civ.  App.),  145  S.  W.,  672, 
the  last  case  having  been  decided  as  late  as  1912,  and  both 
of  which  are  in  line  with  those  just  quoted  from.  In  fact, 
no  authority  has  been  furnished  to  the  contrary,  and  our 
own  investigations  of  the  law  have  failed  to  disclose  any 
contrary  authority. 

The  only  argument  made  against  holding  with  these 
authorities  is,  in  effect,  that  it  would  be  harsh  to  enforce 
in  the  instant  case  any  such  rule  as  that  announced  by 
them.  In  reply  to  this  argument  it  can  be  said  that 
while  in  some  instances  results  more  or  less  harsh  would 
be  worked,  there  are  circumstances  which  make  it  less 
harsh  than  might  at  first  appear.  The  proprietors  of 
schools  are  put  to  the  necessity  of  employing  their  forces 
of  instructors,  keeping  up  their  properties,  and  otherwise 
equipping  themselves  for  carrying  out  their  contracts ;  and, 
in  addition,  they  usually  go  to  the  expense  of  getting  out 
catalogues  and  otherwise  advertising;  and  for  reimburse- 
ment of  all  of  this  outlay  they  must  look  to  their  patrons 
and  enforce  their  contracts  as  made.  To  do  less  would 
necessarily  hamper  their  undertakings  and  confuse  and 
more  or  less  cripple  their  business  and  make  their  schools 
less  efficient. 
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It  is  also  suggested  as  a  matter  of  defense  that  it  was 
the  duty  of  complainants  to  make  their  loss  as  small  as 
possible  by  taking  in  another  pupil  in  the  place  of  de- 
fendant's son,  but  there  is  no  character  of  evidence  that 
this  could  have  been  done  in  the  middle  of  the  term  or 
at  any  other  time  after  the  son  was  discharged,  and  we  are 
of  opinion  that  even  if  that  rule  could  be  applied  the  burden 
of  showing  that  complainants  could  have  thus  protected 
themselves  was  on  defendant. 

In  1  Sedgwick  on  Damages  (9th  Ed.),  section  227,  it  is 
said:  "It  has  been  repeatedly  held  that  the  burden  of 
proof  is  always  on  the  defendant  to  prove  that  the  plaintiff 
might  have  reduced  damages,"  citing  cases  from  Alabama, 
Indiana  and  New  York. 

To  same  effect  is  4  Encyc.  of  Evidence,  10,  and  notes ; 
13  Cyc,  192 ;  and  the  late  case  of  Huntington  Easy  Pay- 
ment Co.  V.  Parsons  (W.  Va.),  9  L.  R.  A.  (N.  S.),  1130, 
directly  so  holds. 

We  are  of  the  opinion  the  Chancellor  should  have  al- 
lowed a  recovery  for  the  full  amount  of  tuition,  $286,  plus 
$4.44r  for  laundering,  it  appearing  that  that  amount  actu- 
ally accrued  while  defendant's  son  was  in  school ;  and  that 
to  this  amount  should  be  added  the  $6.00  provided  for  in 
the  contract  for  the  maintenance  of  the  new  gymnasium ; 
and  that  from  the  total  of  these  amounts  should  be  deducted 
the  sum  of  $5.23,  the  amount  of  an  overpayment  of  charges 
for  the  spring  term  of  1906.  This  makes  the  sum  of 
$290.21  due  at  the  time  this  suit  was  brought,  and  judg- 
ment will  be  entered  here  for  that  amount,  and  defendant 
will  be  taxed  with  the  costs. 
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Z.  T.  AND  W.  W.  Atkin  v.  H.  S,  Shenkee,  Admxnis- 

TBATOB. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(KnoxvUle.       September  Term,  1913.) 

1.  Motion  for  a  New  Tbiai^  Genbbal  or  Special. 

A  general  motion  for  a  new  trial  made  in  a  Court  which  has 
no  rule  upon  the  subject,  made  within  thirty  days  from  rendi- 
tion of  verdict  and  pronouncing  of  judgment,  has  the  effect 
of  suspending  the  verdict  and  judgment  so  as  to  prevent  the 
thirty-day  statute  from  talcing  away  the  right  of  appeal,  al- 
though more  than  thirty  days  after  the  rendition  of  first 
judgment  a  new  motion  for  a  new  trial  with  specific  ground 
is  filed. 

2.  Negligence.    Careless  driving. 

The  owners  of  a  livery  stable  who  have  sent  out  a  team  and 
carrlge  In  charge  of  a  negro  driver  are  responsible  in  damages 
for  the  running  over  of  a  child  upon  the  street  by  the  driver 
because  of  his  Inattention  to  his  surroundings;  and  It  Is  no 
defense  that  the  child  suddenly  appeared  In  front  of  the  horses 
If  the  servant,  had  he  been  awake  and  attentive,  could  have 
prevented  the  collision  by  the  exercise  of  ordinary  care. 

3.  Same.    Contributorp  negligence  of  the  infant.    Question  of  law. 

The  Court  may  as  a  matter  of  law  declare  to  a  jury  that  an 
Infant  three  years  of  age  is  not  chargeable  with  contributory 
negligence. 

4.  Same.    Negligence  of  parent.    Question  of  law  instructions. 

It  is  not  error  In  a  trial  Judge  to  state  to  the  jury  that  if  they 
believed  that  a  parent  suing  for  the  wrongful  killing  of  his 
child  acted  with  such  care  and  prudence  as  an  ordinarily 
careful  and  prudent  parent  would  have  done  under  the  cir- 
cumstances, they  should  not  hold  the  parent  guilty  of  con- 
tributory negligence. 
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5.  iHBTBUcnoNS  TO  Jttbt.    Compensation. 

It  is  not  error  for  the  trial  Judge  to  omit  Trom  his  instructions 
ttie  word  compensation  if  it  is  apparent  that  the  Jury  under- 
stood that  they  were  Instructed  to  award  a  plaintiff  such  sum 
as  the  proof  showed  he  was  entitled  to. 


From  Knox  County. 


Appeal  in  error  from  the  Circuit  Court  of  Knox  County. 
V.  A.  HuFFAKEK,  Judge. 

BuBROUGHs  &  Hodges  for  Plaintiffs  in  Error. 

Jos.  W.  Sneed  and  J.  C.  Harris  for  Dedendant  in 
Error. 

Mr.  Justice  Hiogins  delivered  the  opinion  of  this 
Court. 

This  was  an  action  by  Shenker  as  administrator  of  his 
deceased  daughter  to  recover  of  defendants  below  damages 
for  the  alleged  wrongful  killing  of  his  intestate.  It  was 
tried  by  Circuit  Judge  and  a  jury.  A  verdict  of  $1,000 
was  rendered.  A  motion  for  a  new  trial  made  by  plain- 
tiffs in  error  was  overruled,  and  they  are  here  assigning 
errors. 

Preliminarily  we  must  dispose  of  a  contention  to  the 
effect  that  plaintiffs  in  error  did  not  enter  their  motion 
for  a  new  trial  until  after  the  expiration  of  thirty  days 
from  the  date  of  the  verdict.  The  predicate  of  this  argu- 
ment is  an  entry  on  the  minutes  of  April  12,  1913,  of  an 
extended  motion  for  a  new  trial,  the  verdict  having  been 
rendered  on  the  preceding  3rd  of  March.  A  further  ex- 
amination of  the  transcript,  however,   discloses  the  fact 
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that  on  March  5th  plaintiffs  in  error  entered  on  the  min- 
utes their  formal  motion  for  a  new  trial,  coupled  with  a 
statement  that  the  reasons  for  asking  a  new  trial  would 
be  stated  later.  This  Court  must  treat  the  motion  for  a 
new  trial  suspending  the  verdict  as  having  been  entered 
on  March  5th,  and  not  on  April  12th.  There  was  no  rule 
of  the  lower  Court  requiring  specifications  of  error.  This 
Court  did  not  at  that  time  have  in  force  any  rule  on  the 
subject.  To  what  extent  we  are  bound  by  the  new  rules 
of  the  Supreme  Court  upon  the  subject  of  a  new  trial  has 
not  yet  been  determined. 


Mary  Shenker  was  a  small  girl  child  a  little  under  three 
years  of  aga  She  resided  with  her  parents  on  Central 
Avenue.  On  the  4th  of  April,  1912,  her  father  accom- 
panied her  on  a  trip  to  Chilhowee  Park.  Upon  returning 
to  the  city  they  disembarked  at  the  junction  of  Central 
Avenue  and  Park  Street  and  went  into  a  grocery  on  the 
former  street  for  the  purpose  of  making  a  few  purchases. 
While  going  along  the  street,  and  while  entering  the  store, 
and  while  therein  up  to  the  time  of  making  some  pur- 
chases, the  father  had  hold  of  the  child's  hand.  When  his 
turn  as  a  customer  came  he  told  the  clerk  what  he  desired 
and  let  go  his  clasp  of  the  child  for  the  purpose  of  taking 
out  the  money  with  which  to  pay  for  the  things  which  he 
had  bought  or  was  about  to  purchase.  The  child  turned 
from  the  father  and  walked  to  the  front  of  the  store  and 
out  upon  the  pavement.  It  seems  that  the  little  one  took 
hold  or  was  given  some  nuts  which  it  dropped.  One  of  the 
walnuts  rolled  off  the  pavement  and  some  three  or  four 
feet  into  the  street,  and  beyond  the  gutter  line.  She 
stepped  over  the  curbing  and  went  upon  the  street  to  get 
the  walnut.     She  grasped  it  and  turned  to  go  back  upon 
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the  walk,  when  she  was  mn  over  by  a  team  driven  along 
the  street  by  a  servant  of  plaintiff  in  error.  Very  soon 
after  the  collision  the  little  one  died.  During  these  min- 
utes, the  number  of  which  is  not  exactly  shown,  the  father 
was  engaged  in  the  store  in  the  making  of  the  purchases, 
and  was  not  aware  that  his  child  had  left  the  store  and 
gone  into  the  street. 

As  usual,  the  contending  parties  to  this  lawsuit  had 
opposing  theories  as  to  the  facts.  It  was  urged  by  plain- 
tiff below  that  his  daughter  had  without  his  knowledge 
and  without  his  lack  of  ordinary  care  strolled  upon  the 
public  street  and  was  in  a  position  to  be  struck;  that  the 
servant  of  plaintiffs  in  error  was  driving  his  team  at  a 
brisk  gait  along  this  street  with  the  reigns  over  his  head 
and  without  paying  attention  to  the  direction  in  which  he 
was  going  or  to  the  users  of  the  street  in  front,  being  either 
drunk  or  almost  asleep  or  grossly  indifferent ;  that  the 
child  was  on  the  street  in  striking  distance  and  could  and 
would  have  been  seen  by  any  driver  of  ordinary  prudence 
while  exercising  ordinary  care,  and  that  this  child  could 
have  been  seen  and  would  have  been  seen  in  time  to  have 
checked  the  horses  and  prevented  collision;  but  that  the 
servant  of  plaintiffs  in  error,  in  the  condition  before  men- 
tioned, n^ligently,  heedlessly  or  recklessly  drove  the 
horses  against  the  child  and  thus  produced  her  death.  It 
was  further  urged  that  the  situation  of  the  child  was  known 
to  other  parties  on  the  street,  and  that  they  hallooed  to  the 
driver  and  notified  him  that  there  was  danger  ahead. 

The  theory  of  plaintiffs  in  error  was  that  their  driver,  an 
ordinarily  prudent  one,  was  exercising  ordinary  care  in 
driving  on  the  street ;  that  he  was  driving  slowly  and  care- 
fully ;  that  the  child  was  playing  on  the  sidewalk  or  in  the 
gutter  and  not  in  striking  distance  until  it  suddenly  left 
the  gutter  and  walked  in  between  one  of  the  horses  and  one 
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of  the  front  wheels  of  the  carriage  and  was  struck  and 
injured.  There  was  also  their  contention  that  defendant 
in  error  was  guilty  of  such  contributory  negligence  as  to 
bar  his  right  of  action,  and  it  was  also  urged  that  the  diild 
was  guilty  of  contributory  negligence  in  such  a  way  as 
that  the  father  should  be  held  not  entitled  to  a  recovery. 

It  is  plain  that  under  the  theory  of  the  defendant  in 
error  there  was  liability,  and  that  under  the  contention  of 
plaintiffs  in  error  there  could  be  no  recovery.  It  suffices 
to  say  that  there  was  evidence  tending  to  support  every 
factor  mentioned  in  our  statement  of  the  theory  of  de- 
fendant in  error.  This,  of  course,  precludes  us  from  set- 
ting aside  this  verdict  or  from  holding  as  error  the  refusal 
of  the  trial  Judge  to  grant  the  motion  for  peremptory  in- . 
structions. 

The  first  assignment  made  by  plaintiffs  in  error  in  the 
lower  Court  to  the  effect  that  there  was  no  evidence  to 
sustain  the  verdict  has  coupled  with  it  a  statement  which 
of  itself  shows  that  this  Court  is  precluded  from  disturb- 
ing the  verdict.  This  statement  is  to  the  effect  that  the 
verdict  is  based  upon  the  evidence  of  a  witness  who  is  not 
worthy  of  credit  We  cannot  pronounce  the  testimony  of 
even  a  discredited  witness  no  evidence ;  nor  is  it  ever  our 
province  to  pronounce  a  witness  unworthy  of  credit.  That 
is  the  exclusive  province  of  the  jury. 

But  treating  this  assignment  as  a  challenge  to  the  suffi- 
ciency of  the  evidence  to  support  the  verdict,  we  are  con- 
strained to  overrule  it  for  the  reasons  which  are  apparent 
from  the  foregoing. 

The  second  ground  assigned  in  the  motion  made  April 
12th  and  the  basis  of  the  third  assignment  here  is  that  the 
Court  erred  in  giving  in  charge  the  following:  "If  the 
jury  finds  from  the  proof  that  an  ordinarily  prudent  and 
careful  person  would  not  have  apprehended,   the  child 
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would  escape  and  expose  herself  on  the  street  while  plain- 
tiff was  making  purchases  in  the  store,  then  plaintiff  letting 
go  of  the  child's  hand  temporarily,  under  the  circum- 
stances would  not  be  negligence  on  the  part  of  the  plain- 
tiff." 

It  is  said  that  this  was  error  for  the  reason  in  the  first 
place  that  it  was  au  assumption  by  the  Court  of  the  right 
to  determine  the  question  of  negligence,  whereas  it  should 
have  been  left  to  the  jury.  The  correctness  of  the  instruc- 
tion as  a  proposition  of  law  is  also  assailed.  It  will  be 
observed  that  the  Court  does  not  undertake  in  this  instruc- 
tion to  determine  any  disputed  question  of  fact,  all  matters 
of  fact  being  stated  hypothetically.  It  is  true  that  he  does 
state  that  if  certain  things  are  found  by  the  jury,  they  will 
also  find  that  there  was  no  negligence  upon  the  part  of  the 
parent.  But  an  analysis  of  this  instruction  will  show  that 
the  Court  simply  told  the  jury  that  if  they  believed  that 
Shenker  did  under  the  circumstances  what  any  other  ordi- 
narily careful  and  prudent  parent  would  have  done,  there 
was  no  negligence.  And  indeed  all  men  must  admit  that 
under  these  circumstances  there  would  have  been  no  negli- 
gence. Hence  it  was  the  duty  of  the  Court,  or  at  least  it 
was  not  error  in  him  to  so  say.  As  a  proposition  of  law, 
the  instruction  was  entirely  sound.  We  shall  not  elaborate 
on  this,  but  shall  content  ourselves  with  reference  to  the 
case  of  Dan  v.  Street  Railway,  15  Pickle,  88.  The  parallel 
between  that  case  and  this  one  is  most  striking,  and  counsel 
are  asked  to  bear  this  case  in  mind  insofar  as  it  reflects 
upon  the  question  of  the  negligence  of  the  infant.  Learned 
counsel  for  plaintiffs  in  error  insist  in  their  fourth  assign- 
ment that  His  Honor  should  have  given  in  charge  the  fol- 
lowing request :  "While  the  infant  itself  at  its  age  cannot 
be  charged  with  negligence,  its  negligence  can  be  imputed 
to  the  child's  father  in  the  case,  and  he  would  be  chargeable 
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therewith,  and  if  such  negligence  was  the  proximate  cause 
of  the  injury  or  contributed  thereto,  then  there  could  be  no 
recovery." 

If  we  treat  this  request  as  asking  the  Court  to  instruct 
the  jury  that  the  child  would  be  guilty  of  negligence,  we 
unhesitatingly  pronounce  it  unsound.  A  child  of  three 
years  of  age  or  less  cannot  be  charged  with  contributory 
n^ligence.  This  is  an  old  and  a  universal  rule:  29  Oyc, 
537,  538.  See  our  own  case  of  Wise  v.  Morgan,  17 
Pickle,  273.  The  authorities  urged  to  the  contrary,  if  we 
were  to  treat  them  as  deciding  the  opposite  view,  cannot  be 
approved.  If  we  treat  this  sa  a  request  to  the  effect  that 
the  father  might  be  charged  with  negligence  in  his  care  of 
the  child  to  such  an  extent  as  that  his  right  of  action  as 
beneficiary  might  be  barred,  we  readily  assent  to  its  sound- 
ness. But  upon  examination  of  the  charge  as  given  by  the 
Court  we  find  that  the  jury  were  repeatedly  instructed  that 
if  the  father  was  guilty  of  n^ligenoe  with  respect  to  his 
care  and  custody  of  the  child,  and  that  this  contributed 
proximately  to  the  injury,  there  could  be  no  recovery.  The 
trial  Judge  likewise  gave  plaintiffs  in  error  the  benefit  of 
every  contention  which  they  made  or  could  really  urge  here 
in  bar  of  the  action  because  of  the  negligence  of  the 
parent,  and  was  not  in  error  in  declining  this  request  if 
considered  as  in  every  respect  sound  as  to  the  contributory 
negligence  of  the  parent.  We  feel  constrained,  notwith- 
standing the  earnest  argument  of  learned  counsel,  to  over- 
rule this  assignment  of  error. 

In  the  second  assignment  of  error  here  and  the  third 
specification  of  April  12th,  it  is  said  that  the  Court  erred 
in  giving  the  following  instruction:  "If  the  jury  find  in 
favor  of  the  plaintiff,  then  they  will  assess  the  damages  in 
such  amount  as  in  their  judgment  the  plaintiff  was  justly 
entitled  to  recover,  the  amount  in  no  event  to  exceed  the 
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sum  sued  for^  and  may  be  for  any  amount  within  the  simi 
sued  for.''  The  insistence  is  that  the  Court  should  have 
laid  down  in  explicit  terms  the  rule  that  plaintiff  was  to  be 
compensated  by  the  jury,  and  that  the  jury  was  to  arrive 
at  this  compensation  by  an  examination  of  the  proof.  The 
case  of  Witherspoon  v.  Railroad  is  referred  to  as  a  con- 
trolling authority  upon  this  point  This  case  has  not  met 
with  the  entire  approval  of  the  profession.  Telephone 
CompatM/  V.  Garter^  1  Tenn.,  0.  0.  A.,  720. 

Recurring  to  the  instruction  criticized,  the  Court  is  of 
the  opinion  that,  standing  alone,  it  was  error,  but  that 
when  taken  into  consideration  in  connection  with  that 
which  followed,  no  reversible  error  was  committed.  We 
do  not  believe  His  Honor  was  under  the  necessity  of  using 
the  term  "compensation."  That  is  an  expression  used  in 
the  law,  but  need  not  be  given  to  the  jury  haec  verba. 
His  Honor  told  the  jury  that  in  estimating  damages  they 
should  take  into  consideration  the  mental  and  physical 
suffering  of  the  child,  and  also  the  pecuniary  value  of  the 
life  of  the  child,  considering  her  age,  expectancy,  etc.  We 
are  of  opinion  that  there  was  submitted  to  the  jury  these 
two  elements  of  recovery,  and  that  they  were  told  to  award 
such  damages  as  in  their  judgment  plaintiff  was  justly 
entitled  to  recover.  It  may  be  said  that  the  latter  expres- 
sions were  too  latitudinous,  but  we  are  of  the  opinion  that 
the  jurors  considered  themselves  instructed  to  estimate  the 
damages  upon  these  two  features  from  the  proof,  for  the 
reason  that  they  were  directed  to  take  into  consideration 
matters  which  appeared  in  the  proof  as  a  matter  of  course. 
When  this  instruction  is  considered  as  a  whole,  we  do  not 
believe  there  was  any  misdirection.  But  if  the  error  was 
affirmative  as  contended  for  by  plaintiffs  in  error,  we  are 
of  opinion  that  the  case  should  not  be  reversed,  for  the 
reason  that  it  did  not  affect  the  merits  or  the  result.  The 
20 
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recoyery.in  this  case  was  for  one  thousand  dollars.  If 
entitled  to  anything  we  think  defendant  in  error  may  lay 
claim  to  this  amonnt. 

After  dne  consideraticm  of  all  points  urged  we  feel  con- 
strained to  overrule  all  the  assignments  of  error.  The 
judgment  of  the  lower  Court  is  affirmed  with  costs. 


Baeney  &  Hinds  v.  R  T.  Ronaldson  and  Wife. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Jackson.      April  Term,  1914.) 

1.  Husband  and  Wira.     Oifts  to  wife.    Purchase  by  wife  from 

J^ushand. 

A  husband  who  was  indebted  to  Insolvency  bou£^ht  an  auto- 
mobile and  gave  it  to  his  wife.  Subsequently  his  wife  and  he 
pledged  the  automobile  to  secure  certain  indebtedness  of  the 
husband.  Thereafter  the  wife  repurchased  the  machine  with 
money  given  her  at  different  times  by  her  father  and  d^;)osited 
from  time  to  time  in  bank  to  her  credit.  Heldj  That  the 
wife  could  hold  the  automobile  against  the  claims  of  the 
general  creditors  of  the  husband. 

2.  Same.    Purchase  of  personal  property  with  funds  of  wife. 

Personal  property  bought  by  the  wife  with  money  deposited  to 
her  credit  from  time  to  time  by  her  father  and  never  reduced 
to  possession  by  the  husband  partakes  sufflcimtly  of  a  sepa- 
rate estate  to  be  free  from  attachment  or  levy  for  the  debts 
of  her  husband. 


From  Shelby  County. 

Appealed  from  the  Chancery  Court  of  Shelby  County, 
Part  1.    F.  H.  Heiskell,  Chancellor. 
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W.  T.  MgLajk  for  Complainants. 

RiDDicK  &  RiDDicK  foT  Def^idants. 

Mb.  Justice  Hall  delivered  the  opinion  of  the  Court. 

On  March  11,  1911,  B.  T.  Bonaldaon  purohaaed  and 
gave  to  his  wife,  Margaret  C.  Bonaldaon,  an  electric 
^^Baker"  automobile.  The  evidence  shows  that  at  the  time 
of  this  gift  to  his  wife,  K.  T.  itonaldson  was  largely  in- 
debted to  complainants  and  other  creditors.  In  fact,  the 
evidence  fairly  shows  that  he  was  indebted  to  the  extent 
of  insolvency. 

On  August  1,  1911,  Bonaldson  being  indebted  to  the 
Discount  Bank  &  Trust  Company,  a  banking  corporation 
in  the  city  of  Memphis,  of  which  he  was  cashier  and  man- 
ager, growing  out  of  certain  defalcations  of  his,  in  the  sum 
of  about  $4,200,  he  and  his  wife  pledged  said  automobile 
to  the  bank  to  secure  a  portion  of  said  indebtedness,  the 
automobile  being  delivered  over  to  the  bank  by  them. 

A  power  of  attorney  was  executed  by  the  bank  to  Bon- 
aldson, authorizing  him  to  sell  the  automobile  for  $1,000, 
and  one  rectifier,  which  had  also  been  pledged  to  the  bank 
by  said  Bonaldson  and  wife,  for  $100.  The  proceeds  of 
said  property,  when  sold,  were  to  be  paid  to  the  bank,  and 
applied  to  the  satisfaction  of  Bonaldson's  indebtedness. 

On' or  about  August  18,  1911,  Bonaldson  did  sell  said 
automobile  to  Mrs.  Smith  Murphy  for  $1,100,  and  upon 
the  payment  of  the  purchase  money,  the  automobile  was 
delivered  to  her.  Subsequently,  Mrs.  Bonaldson,  wife  of 
the  defendant,  B.  T.  Bonaldson,  purchased  or  redeemed 
the  automobile  from  Mrs.  Murphy  at  the  price  of  $1,100. 
The  money  paid  by  Mrs.  Bonaldson  for  said  automobile 
was  money  that  had  been  given  her  by  her  father,  who  lived 
in  Mississippi,  and  was  deposited  by  him  in  a  bank  at 
Yazoo  City,  Mississippi,  to  the  credit  of  his  daughter,  who 
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subsequently  drefw  a  draft  on  the  Mississppi  bank  in  favor 
of  the  Bank  of  Commerce  at  Memphis  for  $3,000  of  said 
deposits,  in  which  bank  $3,000  was  placed  to  the  credit  of 
Mrs.  Bonaldson.  It  was  out  of  this  $3,000  that  Mrs.  Bon- 
aldson  paid  Mrs.  Murphy  $1,100  for  the  automobile  by 
check  drawn  in  favor  of  her  attorney,  Mr.  Manogue,  who 
subsequently  indorsed  it  to  Mrs.  Murphy.  All  of  said 
checks  appear  in  the  record  as  exhibits  to  Mrs.  Bonaldson's 
deposition.  The  automobile  was  delivered  to  Mrs.  Eon- 
aldson  by  Mrs.  Murphy. 

The  bill  in  this  case  was  £Qed  by  the  complainants,  Bar- 
ney &  Hines,  on  October  18, 1911,  seeking  a  decree  against 
the  defendant,  R.  T.  Ronaldson,  for  the  amount  of  their 
debt,  which  was  alleged  to  be  $2,332.70,  and  seeking  to  sub- 
ject said  automobile  to  its  satisfaction,  the  bill  alleging  that 
the  gift  of  the  automobile  to  Mrs.  Ronaldson  by  her  hus- 
band was  a  voluntary  one,  and  was  made  at  a  time  when  he 
was  largely  indebted  to  complainants  and  other  creditors, 
and  was,  in  fact,  insolvent,  and  that  said  transaction  was, 
therefore,  fraudulent,  both  in  law  and  in  fact,  and  was 
made  for  the  purpose  of  hindering  and  delaying  complain- 
ants and  other  creditors  in  the  collection  of  their  just  debts. 

The  bill  prayed  for  an  attachment,  which  was  duly 
issued  and  levied  upon  said  automobile. 

The  defendants  answered,  denying  the  material  allega- 
tions of  the  bill,  and  especially  the  all^ations  with  respect 
of  fraud,  Mrs.  Ronaldson  claiming  that  said  automobile 
was  her  separate  estate,  having  been  purchased  with  her 
separate  means,  and  was  not,  therefore,  subject  to  the 
claims  of  her  husband's  creditors. 

Upon  a  hearing  the  Chancellor  dismissed  so  much  of  the 
bill  as  sought  a  sale  of  the  automobile,  holding  that  the 
automobile  having  been  purchased  or  redeemed  by  Mrs. 
Ronaldson,  after  its  sale  by  the  Discount  Bank  &  Trust 
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Company,  with  money  given  to  her  by  her  father,  and 
which  was  on  deposit  in  bank  to  her  credit,  she  was  en- 
titled to  hold  said  automobile  as  her  property  free  from 
the  claims  of  creditors.  He  sustained  so  much  of  the  bill 
as  sought  a  decree  against  the  defendant,  B.  T.  Sonaldson, 
for  the  indebtedness  alleged  to  be  due  complainants,  but 
the  amount  of  said  indebtedness  being  uncertain  and  not 
definitely  shown  by  the  proof,  that  branch  of  the  cause 
was  referred  to  the  Clerk  and  Master  to  report  from  the 
proof  on  file  and  any  other  proof  that  might  be  introduced 
by  the  parties,  the  true  amount  of  indebtedness  due  com- 
plainants. 

From  so  much  of  the  decree  as  adjudged  that  Mrs.  Ron- 
aldson was  the  owner  of  the  automobile  and  denied  the 
complainants  a  sale  thereof  for  the  satisfaction  of  the  in- 
debtedness owing  to  them  by  the  defendant,  R.  T.  Konald- 
son,  they  have  appealed  to  this  Court,  and  have  assigned 
errors. 

We  are  of  opinion  that  there  was  no  error  in  the  decree 
of  the  Chancellor.  The  undisputed  proof  is,  that  the  auto- 
mobile was  pledged  by  Ronaldson  and  wife  to  the  Discount 
Bank  &  Trust  Company  to  secure  an  indebtedess  which 
Ronaldson  owed  the  bank ;  that  the  automobile  was  sold  by 
Ronaldson,  as  the  agent  of  the  bank,  to  Mrs.  Murphy,  and 
the  proceeds  of  said  sale  was  applied  to  the  bank  debt. 
Mrs.  Ronaldson  purchased  or  redeemed  the  automobile, 
after  it  had  been  sold  to  satisfy  the  bank  debt,  with  funds 
given  to  her  by  her  father  and  deposited  to  her  credit  in 
bank,  and  which  funds  had  never  been  reduced  to  posses- 
sion by  her  husband. 

Money  in  bank  to  the  wife's  credit  is  a  chose  in  action, 
and  does  not  become  the  property  of  the  husband  unless  he 
reduces  it  to  his  possession,  which  he  may  do  at  will,  but 
if  he  does  not  elect  to  do  so,  it  remains  her  property,  and 
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no  creditor  of  the  hmdwrnd  can  compel  him  to  redi]0»  it  to 
his  poflflession. 

The  first  propoeitioii — that  is,  that  a  bank  deposit  in 
the  name  of  the  wife  ia  a  chose  in  aetion,  is  sustained  by 
Akin  V.  Jones,  »3  Tenn.,  353 ;  Sables  v.  Cox,  95  Teim., 
578 ;  0ris9Qn  v.  Bank,  87  Tenn.,  350 ;  Klepper  v.  Cox,  97 
Tenn.,  533 ;  Peoa  v.  Bmnk,  114  Tenn.,  093 ;  WiUiford, 
Adm'r.,  v.  PkeUm,  120  Tenn.,  589. 

The  second  proposition — that  ii,  that  in  order  for  the 
wife's  choees  in  aetion  to  become  the  property  of  her  bus* 
band  and  subject  to  hie  debts^  thej  mnst  be  reduced  by  him 
to  possession,  is  sustained  by  Smith  v.  Sndth,  98  Tenn., 
102 ;  Prewiti  v.  Bunch,  101  Tenn.,  788 ;  Scohey  v.  Waters, 
10  Lea,  552 ;  Taylor  v.  Bovntree,  15  Lea,  725 ;  Cox  v* 
Scott,  9  Bax.,  305;  McCampbell,  2  Lea,  661;  Ltme  v. 
Farmer,  11  Lea,  568 ;  Bice  v.  McBeynolds,  8  Lea,  87. 

From  these  authorities,  and  others  that  might  be  cited, 
it  is  clear  that  the  money  with  which  Mrs.  Bonaldson  pur- 
chased or  redeemed  the  automobile,  after  it  had  been  sold 
to  satisfy  the  debt  due  the  Discount  Bank  &  Trust  Com- 
pany, was  her  general  estate,  and  was  not  subject  to  the 
claims  of  her  husband's  creditors,  and  not  being  subject  to 
the  claims  of  her  husband's  creditors,  it  cannot  be  said  that 
the  automobile  purchased  or  redeemed  by  the  wife  with  a 
portion  of  said  fund  could  be  subjected  to  the  debt  of  com- 
plainants. 

We,  therefore,  think  that  Mrs.  Bonaldson  was  as  much 
entitled  to  hold  the  automobile  free  from  the.  claims  of 
her  husband's  creditors  as  she  was  entitled  to  hold  the 
money  in  bank  to  her  credit  free  from  her  husband's 
creditors. 

It  is  insisted,  however,  that  no  such  defense  was  made 
in  the  pleadings,  and,  therefore,  Mrs.  Bonaldson  cannot 
rely  upon  such  defense  to  defeat  the  claim  of  complainants. 
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We  cannot  assent  to  this  eootoatiQn.  We  think  the  plead- 
ings are  sufficiently  broad  to  entitle  Mrs.  Ronaldson  to  this 
relief. 

The  decree  is  affirmed.  Complainants  will  be  taxed  with 
the  costs  of  this  appeal,  and  the  caase  will  be  remanded 
to  the  Court  below  to  be  further  proceeded  with. 


Geoboe  E.  James  v.  Lake  Shobe  &  M.  S.  Hallway 

Company. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
{Jackson,    April  Term,  1914.) 

Gabbiebs  of  Freioht.    Bill  of  lading.    Stipulation  as  to  time  of 

A  stipulation  in  a  bill  of  lading  to  tlie  effect  that  any  and  all 
suits  growing  out  of  loss  or  of  injury  to  the  shipment  must 
be  brought  within  six  months  after  loss  or  injury,  if  fairly 
and  knowingly  made,  is  binding  upon  the  shipper ;  and  a  suit 
instituted  after  the  expiration  of  said  six  months  should  be 
dismissed  upon  motion  for  perem'ptory  instructions. 


Fhom  Shelby  County. 


Appeal  in  error  from  the  Circuit  Court    of    Shelby 
County,  Division  No.  2.    J.  P.  Young,  Judge. 
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Caruthebs  Ewing  for  Plaintiff  in  Error. 

Wbight,  Mixes,  Wabing  &  Wai-keb  for  Defendant  in 
Error. 

Mb.  Justice  TTatj,  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  in  the  Court  below  by  the  de- 
fendant in  error,  Gleorge  R.  James,  to  recover  of  the  rail- 
road company  damages  for  injuries  to  a  valuable  race 
horse  which  was  being  transported  from  Libertyville,  Illi- 
nois, to  Detroit,  Michigan,  with  a  number  of  other  horses, 
through  its  alleged  negligence. 

There  was  a  judgment  in  the  Court  below,  where  the 
case  was  tried  before  the  Circuit  Judge  without  the  in- 
tervention of  a  jury,  in  favor  of  the  railway  company. 
From  this  judgment  the  plaintiff  has  appealed  to  this 
Court,  and  assigns  errors. 

The  horse  in  question  was  being  transported  under  a 
limited  liability  contract  entered  into  by  Ed  Geers,  the 
agent  of  the  plaintiff,  who  had  the  horse  in  charge.  By 
section  ten  of  said  contract,  it  was  provided  that  all  the 
stipulations  and  conditions  should  inure  to  the  benefit  of 
and  extend  to  each  and  every  carrier,  railroad  company, 
express  company,  forwarder,  firm,  corporation,  or  person 
to  whom  the  express  company  might  entrust  or  deliver 
said  animals  for  transportation,  and  should  define  and 
limit  the  responsibility  therefor  of  any  such  connecting 
carrier  for  the  acts  of  its  agents  or  employes. 

The  horse  in  question  was  being  transported  by  the  rail- 
road company  under  this  contract  by  some  arrangement 
with  the  express  company.  It  appears  from  a  stipula- 
tion of  counsel  filed  in  the  record  that  the  horse  was  be- 
ing transported  in  a  car  over  the  defendant's  road  from 
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LibertyviUe  to  Detroit,  when,  on  July  8,  1906,  about  one 
mile  west  of  Stryker,  Ohio,  the  defendant's  train  was  tak- 
ing water,  while  running  at  regular  speed,  from  an  iron 
chute,  and  the  appliance  for  scooping  up  the  water  caught 
in  the  track,  causing  the  car  to  "buckle,"  throwing  the 
horse  down,  cutting  his  head,  and  otherwise  injuring  him. 

Evidence  was  offered  tending  to  show  that  the  horse, 
prior  to  his  injuries,  was  worth  about  $4,000,  and  after 
his  injuries,  was  practically  worthless,  and  was  finally 
sold  by  his  owner  for  $125.  The  damages  laid  in  the 
declaration  were  $2,500. 

Suit  was  originally  instituted  by  the  plaintiff  in  error 
in  the  Circuit  Court  of  Shelby  County,  on  October  12, 
1906,  or  about  three  months  after  the  accident,  to  recover 
damages  for  the  injuries  to  said  horse.  This  suit  was 
begun  by  an  original  attachment  on  one  of  the  defend- 
ant's cars  found  in  Shelby  County,  Tennessee,  the  de- 
fendant being  a  non-resident  corporation  and  having  no 
office  or  agent  in  Tennessee. 

The  defendant  railroad  company  filed  a  plea  in  abate- 
ment in  this  action  to  the  jurisdiction  of  the  Court,  which 
was  sustained  and  the  case  dismissed  without  trial  on  the 
merits;  thereafter,  on  April  4,  1910,  the  Supreme  Court 
of  the  United  States,  in  Davis  v.  Railroad,  217  U.  S.,  157, 
held  that  jurisdiction  could  be  acquired  in  this  way — that 
is,  by  attachment  of  one  of  the  defendant's  cars,  though 
such  car,  at  the  time,  was  being  used  for  interstate  com- 
merce purposes.  Thereafter,  on  May  28,  1912,  the  pres- 
ent action  was  instituted  by  the  plaintiff  in  error  against 
the  railway  company  under  an  agreement  that  defendant 
would  accept  service  and  enter  its  personal  appearance  in 
the  Court  below,  which  was  done. 

By  section  10  of  the  contract  with  the  express  company 
it  was  agreed  that  all  the  stipulations  and  conditions  set 
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forth  in  aaid  ccmtanot  ahould  inure  to  tike  benefit  of  and 
extend  to  each  and  every  oarrii»^  railroad  eonpany,  ox- 
press  oompany,  forwarder,  fimi^  oorporation,  or  person  to 
whom  the  express  eonqiany  mig^  entruai  or  deliver  said 
animals  for  transportation,  and  should  define  and  limit 
the  neqionBibility  and  liability  therefor  of  any  such  con- 
neeting  carrier  for  the  acts  of  its  agents  or  employes* 

By  section  11  it  was  provided:  ^'The  shipper  agreea 
that  in  no  event  shall  the  expiess  company  be  liable  for 
any  loss  or  damage  unkas  the  shipper  shall,  within  thirty 
days  after  such  loss  or  damage  accrues,  give  notice  in  writ- 
ii^  of  his  claim  therefor  to  the  express  company,  and  that 
any  suit  against  the  express  company  for  the  recovery 
of  loss  of  or  damage  to  the  property  herein  specified  shall 
be  commenced  within  six  months  next  after  such  loss  or 
damage  shall  have  accrued,  or  be  forever  barred,  and  should 
any  suit  be  commenced  against  the  express  company  after 
the  expiration  of  the  said  six  months,  the  lapse  of  time 
shall  be  taken  as  conclusive  evidence  against  the  validity 
of  such  claim,  any  statute  of  limitations  to  the  contrary 
notwithstai^ding,  and  there  shall  be  no  waiver  of  the  afore- 
said time  within  which  said  claim  shall  be  made,  or  within 
which  suit  shall  be  commenced,  unless  the  express  com- 
pany expressly  agrees  in  writing  to  waive  the  same,  and 
the  shipper  hereby  so  expressly  stipulates  and  agrees." 

By  one  (jf  its  pleas,  the  defendant  railroad  company 
plead  the  six  months'  limitation,  or  the  failure  of  the 
plaintiff  in  error  to  bring  his  suit  within  six  months  after 
the  injuries  to  the  horse  in  question  were  inflicted,  or  the 
accrual  of  his  cause  of  action,  as  a  complete  bar  to  the 
present  suit. 

The  plaintiff  in  error  demurred  to  this  plea  of  the  rail- 
way company  on  the  ground  that  the  present  action  was 
not  a  suit  against  the  express  company,  and,  therefore,  was 
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not  oontrolled  by  tbe  oontraci  prorioioii  above  set  oat,  but 
waa  a  asit  agiunst  the  railwaj  oompany  who  actuall j  trans- 
ported  th«  aloek.  Tbaa  demurrer  waa  overraled,  and,  there- 
upoB,  tte  piaintiff  in  error  joined  isaiie  on  said  plea. 

Upon  the  tridl  in  ^e  Court  below  the  oontraot  of  ship- 
most  was  introdticed  in  ^ridenee,  and  showed  that  it  was 
executed  in  July,  1906.  As  before  stated,  the  present 
aelion  was  net  oonimeiieed  against  the  railroad  company 
until  May  28,  1912,  or  nearly  mx  years  after  the  right 
of  action  aeomed. 

We  think  the  prorision  of  the  contract  that  suit  should 
be  brought  within  six  months  after  the  plaintiff's  right  of 
action  accrued,  was  a  reasonable  and  valid  stipulaticMi, 
and  the  shipper  was  bound  by  it.  This  precise  question 
was  before  the  Supreme  Court  of  the  United  States  in  the 
case  of  Railway  Company  v.  Harriman,  227  U.  S.,  657, 
671,  and  that  Court  held  such  a  stipulation  valid.  Our 
own  Supreme  Court  has  held  in  a  number  of  cases  that 
a  stipulation  requiring  the  shipper  to  file  his  claim  for 
loss  or  damage  within  a  limited  time,  as  a  condition  prece- 
dent to  any  right  of  recovery,  is  valid  and  binding  on  the 
i^ipper.  Brownsville  Livery  Co,  v.  Railroad,  123  Tenn., 
298 ;  Railroad  v.  Wade,  1  App.  Cas.,  780,  and  the  authori- 
ties there  cited. 

We  are  aware  of  no  statute  in  this  State  declaring  in- 
valid contracts  which  require  the  bringing  of  an  action 
for  a  carrier's  liability  in  less  than  the  statutory  period, 
and  we  are  of  opinion  that  there  is  no  obstacle  in  the  way 
of  the  carrier  making  such  a  contract  with  a  shipper,  pro- 
vided, the  contract  is  fairly  made,  and  no  fraud  is  prac- 
ticed. In  other  words,  we  think  this  may  properly  be 
made  a  matter  of  contract  between  the  parties. 

By  section  10  of  the  contract  it  is  provided  that  "all  the 
stipulations  and  conditions  in  this  contract  shall  inure  to 
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the  benefit  of  and  extend  to  each  and  every  carrier,  rail- 
road company,  express  company,  forwarder,  firm,  cor- 
poration, or  person  to  whom  the  express  company  may 
entrust  or  deliver  said  animals  for  transportation,  and  shall 
define  and  limit  the  responsibility  and  liability  therefor 
of  any  such  connecting  carrier  for  the  acts  of  its  agents 
or  employes." 

It  results,  therefore,  that  we  are  of  opinion  that  the 
stipulation  in  the  contract  under  consideration  was  bind- 
ing on  the  plaintiff  in  error,  and  that  he  was  bound  to  bring 
his  acti6n  within  the  period  provided  in  the  contract.  The 
fact  that  he  did  institute  an  action  in  the  Circuit  Court  of 
Shelby  County,  by  original  attachment,  within  the  six 
months,  which  action  was  abated  on  the  plea  of  the  railway 
company,  is  no  answer  to  the  insistence  that  the  present 
action,  which  was  brought  nearly  six  years  afterwards, 
is  barred.  The  judgment  of  the  State  Court  in  the  former 
action  was  binding  on  the  plaintiff,  he  having  failed  by 
proper  action  to  carry  the  case  to  the  Supreme  Court  of 
the  United  States,  which  he  might  have  done  on  account 
of  the  Federal  question  involved,  and  secured  a  reversal 
of  the  judgment  of  the  State  Court.  A  reversal  of  said 
judgment  would,  in  all  probability,  have  been  the  result, 
if  said  case  had  been  carried  to  the  Supreme  Court  of  the 
United  States.  We  say  this  in  view  of  the  subsequent 
holding  of  that  Court  in  Davis  v.  Railroad,  217  U.  S.,  157, 
in  which  case  a  similar  question  was  involved.  However, 
the  plaintiff's  acquiescence  rendered  the  judgment  in  the 
State  Court  a  finality. 

In  view  of  the  conclusion  reached,  we  deem  it  unnec- 
essary to  consider  the  other  questions  presented  in  the 
case.    The  judgment  is  affirmed  with  costs. 
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SOUTHEBN  BaILBOAD  CoMPANY  V.  HsBMAN  CbOHM. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Jackson.    April  Term,  1914.) 

1.  Bnx  OF  EzcaEPnoNS.    Duty  of  appellant  to  see  tJiai  all  evidence 

included. 

It  is  the  duty  of  the  party  appealing  from  the  Judgment  of  a 
Circuit  Court  to  see  that  the  bill  of  exceptions  presented  by 
him  contains  all  the  evidence  submitted  to  the  Jury  at  the 
time  of  trial.  If  the  bill  discloses  the  fact  that  material  evi- 
dence heard  in  the  lower  Court  upon  a  controverted  issue  Is 
not  included,  the  Judgm^it  must  be  affirmed. 

2.  Cabbeebs  of  E^BEieHT.    Delayed  shipments.    Measure  of  dam- 

ages. 

A  merchant  who  at  the  beginning  of  a  season  orders  a  quantity 
of  goods  to  be  placed  in  stock  and  sold  during  the  season  may 
recover  the  difference  in  value  between  the  goods  if  delivered 
in  a  reasonable  time  and  their  value  at  the  time  of  their 
delayed  delivery  if  this  delivery  was  unreasonable,  and  in 
estimating  the  difference  in  value  he  will  be  permitted  to  show 
that  the  goods  were  more  valuable  by  fifty  per  cent  at  the 
beginning  of  the  season  than  they  were  during  the  latter  part 
of  the  season. 

8.  Same.    Knowledge  of  carrier  of  conditions. 

A  common  carrier  is  chargeable  with  knowledge  that  a  dealer 
in  merchandise  who  orders  a  shipment  of  goods  to  be  placed 
in  stock  intends  to  resell  them  in  a  reasonable  time,  and  the 
carrier  may  be  held  liable  for  losses  that  are  reasonably  calcu- 
lated to  follow  from  the  delivery  at  a  late  date  in  the  season. 


Feom  Shelby  Oounty. 


Appeal  in  error  from  the  Circuit    Court    of    Shelby 
County,  Division  No.  4.    H.  W.  McAethtjb,  Judge. 
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Kino  &  King  for  Plaintiff  in  Error. 

Bell^  Terry  &  Bell  for  Defendant  in  Error. 

Mr.  Justice  Hiqgins  delivered  the  opinion  of  the 
Court 

Defendant  in  erro&  recovered  a  verdict  and  judgment 
of  $84.00  against  plaintiff  in  error  as  damages  for  an 
allied  delay  in  a  shipment  of  trunks  from  Milwaukee. 
Motion  for  a  new  trial  was  entered  and  overruled  and 
judgment  pronounced.  To  reverse  the  judgment  Ihe  pres- 
ent appeal  in  error  is  prosecuted. 

Preliminarily  to  a  discussion  of  the  substantive  ques- 
tions of  law  we  must  dispose  of  some  matters  of  proced- 
ure. A  motion  has  been  made  by  defendant  in  error  to 
affirm  the  judgment  for  the  reason  liiat  the  bill  of  ex- 
ceptions discloses  the  fact  that  a  part  of  the  evidence  sub- 
mitted to  the  jury  is  not  included  therein.  This  motion 
is  resisted  by  plaintiff  in  error,  and  is  met  by  tbe  oonnter- 
contention  that,  while  a  material  part  of  the  evidence 
is  out  of  the  record,  if  it  is  essential,  the  omitted  matters 
should  be  brought  to  the  attention  of  this  Court  upon  sug- 
gestion of  diminution.  It  is  also  contended  that  upon 
the  case  as  now  presented  there  is  no  material  evidence  to 
support  the  verdict,  in  that  there  is  no  evidence  of  deliv- 
ery to  the  carrier  and  of  i^gligent  delay  or  detention  of 
the  goods.  During  the  argument  of  this  case,  acting  upon 
intimation  from  members  of  the  Court,  counsel  for  plain- 
tiff in  error  suggested  diminution  of  the  record  in  respect 
to  the  absence  of  bill  of  lading,  freight  bill,  shipper's  re- 
ceipt and  invoice.  Upon  return  to  the  writ  the  docu- 
ments were  brought  in  or  treated  as  in.  Tbe  documents 
mentioned  were  not  copied  in  the  original  bill  of  excep- 
tions nor  even  called  for  by  it,  nor  were  they  identified 
or  authenticated  by  the  trial  Judge  so  as  properly  to  be 
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coQsidei^dy  and  yet  it  is  apparent  from  numerous  recitals 
in  the  bill  that  some  documents  of  this  nature  were  sub- 
mitted to  the  Court  and  the  juiy  and  read  and  considered 
hj  them. 

If  we  were  to  apply  to  plaintiff  in  error  the  rigid  rules 
of  law,  we  would  be  constrained  to  affirm  the  judgment 
because  all  the  evidence  is  not  before  us.  It  is  the  duty 
of  an  appellant  to  see  that  all  the  material  evidence  is  in- 
cluded in  the  bill  of  exceptions.  If  he  expects  a  re- 
versal upon  the  ground  that  the  evid^ioe  does  not  sup- 
port the  verdict^  it  is  his  duty  to  see  that  all  matters  of 
testimony  referred  to  in  the  bill  of  exceptions  are  in- 
cluded. In  ease  of  failure  so  to  do  the  rules  of  prac- 
tice imperatively  demand  an  affirmance :  Nolen  v.  Wilson, 
5  Sneed,  340;  Battier  v.  State,  6  Gates,  563;  2  Elliott's 
Gen.  Prac,  Sec.  1059.  It  is  the  duty  of  the  appellant 
to  see  that  the  bill  of  exceptions  does  contain  all  the  evi- 
dence. In  the  first  case  cited  quite  a  similar  state  of  facts 
to  that  found  here  was  presented.  It  was  held  that  an 
affirmance  must  be  had  when  the  bill  of  exceptions  reveals 
the  fact  that  documentary  evidence  considered  by  the  jury 
was  not  included  therein.  If  the  bill  of  exceptions  con- 
tains the  statement  that  it  embraces  all  the  evidence  and 
there  be  nothing  to  indicate  otherwise,  the  verdict  must  be 
tested  by  what  is  found  therein.  But  notwithstanding  the 
statement  that  it  contains  all  the  evidence,  as  does  the  bill 
of  exceptions  here,  if  it  is  apparent  that  this  statement  is 
untrue,  the  rules  of  practice  require  an  affirmance. 

But  we  have  nevertheless  treated  the  documents  as  in  the 
record  for  the  purpose  of  disposing  of  assignment  of  error 
No.  3,  to  the  effect  that  there  is  no  evidence  to  support  the 
verdict;  and  shall  not,  therefore,  act  upon  the  motion 
of  defendant  in  errcH:  to  affirm.  Under  this  assignment 
it  is  said  that  there  is  no  evidence  to  support  the  verdict 
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for  the  reason  that  there  is  nothing  to  show  the  delivery  of 
the  goods  to  the  carrier  or  the  length  of  time  they  were 
detained  by  it.  Treating  the  documents  as  in  the  record^ 
all  these  facts  are  clearly  shown.  It  is  apparent  from  them 
and  from  admissions  found  in  the  bill  of  exceptions  and  in 
the  testimony  of  plaintiff's  agents  that  the  goods  were 
received  in  Memphis  about  the  27th  of  October  and  were 
not  delivered  to  defendant  in  error  until  about  the  16  th 
of  December.  This  is  evidence  of  delivery  to  the  carrier 
and  of  negligence. 

The  first  and  second  assignments  can  be  disposed  of  by 
us  most  conveniently  by  conjoint  treatment.  A  short  re- 
cital of  the  facts  and  history  of  the  litigation  is  appro- 
priate as  a  preliminary  to  their  consideration. 

Defendant  in  error  is  a  merchant  in  the  city  of  Mem- 
phis. He  deals  in  jewelry,  handbags,  trunks  and  other 
merchandise.  In  September,  1910,  he  gave  a  Milwaukee 
house  an  order  for  $210  worth  of  trunks  to  be  resold  on 
the  Memphis  market.  The  goods  were  consigned  to  him 
somewhere  about  the  15th  of  October  and  reached  Mem- 
phis on  the  27th.  For  reasons  held  insufficient  as  an  ex- 
cuse, delivery  of  the  shipment  was  not  made  to  Crohm 
until  the  16th  of  December.  The  bill  of  lading  issued 
was  in  the  customary  form  and  there  was  nothing  in 
the  circumstances  and  nothing  said  at  the  time  which  put 
the  carrier  upon  notice  that  the  goods  were  to  be  resold 
in  any  special  market;  and  it  is  urged  by  the  railway 
company  that  no  substantial  damages  should  be  awarded, 
for  the  reason  that  they  necessarily  would  be  for  loss  of 
profits  and,  therefore,  speculative.  It  was  further  con- 
tended by  the  railway  company  that  the  effort  of  Crohm 
was  to  recover  damages  for  losses  sustained  by  failure  to 
reach  a  special  market  or  a  special  season  of  which  it  had 
no  knowledge.     The  errors  assigned  are  to  the  effect  that 
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the  Court  permitted  him  to  recover  special  damages  or 
damages  beyond  mere  market  value,  and  that  the  Court 
permitted  him  to  prove  the  circumstances  of  this  special 
season  and  special  market. 

It  is  true  as  urged  by  learned  counsel  that  speculative 
damages  or  loss  of  profits  cannot  be  recovered  against  a 
carrier  unless  the  special  circumstances  be  brought  to  its 
attention  at  the  time  of  shipment.  No  authorities  are 
needed  to  sustain  this  well-known  proposition.  But  a  car- 
rier is  always  responsible  in  damages  to  the  extent  of  the 
difference  in  market  value  at  date  of  shipment  and  day 
of  delivery.  While  the  evidence  in  this  record  respecting 
the  difference  in  market  value  between  October  27th  and 
December  16th  is  not  very  cogent,  it  is  yet  some  evidence 
upon  which  the  jury  could  predicate  a  finding.  The  wit- 
nesses stated  that  the  difference  in  price  or  value  of  trunks 
between  the  dates  given  was  from  40  to  60  per  cent — 
that  is,  that  trunks  were  worth  from  40  to  50  per  cent 
less  on  the  market  as  merchandise  on  the  16th  of  December 
than  they  were  on  October  27th.  If  plaintiff  in  error  did 
not  believe  this  statement  it  was  its  duty  to  have  'con- 
troverted it  by  counter  proof.  We  agree  with  what  learned 
counsel  say  about  temporary  inflations  of  price  and  unusual 
conditions  which  influence  price  as  not  the  proper  cri- 
teria of  value  (12  Ohio  Decisions,  74;  Bran  v.  R,  R,,  108 
S.  W.,  361),  but  in  the  instant  case  the  witnesses  are  em- 
phatic in  their  statement  that  the  fall  in  price  is  usual  or 
likely.  This  evidence  takes  the  question  of  damages  from 
the  realm  of  speculation.  Besides,  these  statements  are 
not  so  absurd  as  contended  for.  There  are  many  reasons 
why  goods  are  not  as  valuable  at  the  termination  as  at  the 
beginning.  In  addition,  the  carrier  was  chargeable  with 
knowledge  that  these  trunks  were  bought  to  be  resold  within 
a  reasonable  time,  and  that  delay  would  materially  affect 
21 
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their  market  valne.    <£.  £.  t;.  Ituplement  Co.,  L.  $.  A. 
N.  S.,  1058. 

The  jury  in  the  instant  ease  awarded  a  Terdict  of  $84.00, 
thus  estimating  the  difference  in  market  value  at  40  per 
e^it.  We  do  not  ieel  antborized  to  disturb  this  verdict, 
nor  to  pronounce  the  acticaEi  of  the  Court  in  suBtaining  it 
upon  the  market  value  theory  erroneous.  All  assign- 
ments of  error  are  overruled,  and  the  judgment  ia  af- 
firmed with  costs. 


State,  ex  k£l  Mayme  B.  Malcom,  v.  Lonsdale  Sohooi. 

Board. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Knoxville,     September  Term,  1914.) 

1.  Public  6cho(»^    ^lecHon  of  teacher  hy  hoard.    Power  to  Mn4 

snoceMors. 

A  municipal  aehool  board  has  the  authority  to  elect  public  Bdu>ol 
teachers  for  a  period  of  time  extending  beyond  the  official  life 
of  the  members  of  the  board ;  and  the  successors  to  such  board 
cannot  arbitrarily  nullify  the  election  made  by  their  prede- 
cessors and  proceed  to  elect  new  teachers,  up<m  the  unwar- 
ranted ground  that  the  change  was  required  by  economic 
pressure. 

2.  ELBCTXoiq^s  OF  TEncoEaM.    Meetings  of  ^omrd.    Ofleial  and  iwrn- 

offUHal  meeti»ff9. 

The  election  of  a  teacher  by  such  board  cannot  be  adjudged 
void  upon  the  ground  that  it  took  place  at  a  meeting  not 
called  for  that  purpose  if  the  meeting  at  which  the  election 
was  had  was  an  adjourned  one  from  a  meeting  htid  for  th% 
transaction  of  affairs  in  general. 
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3.  Same.    Discharge  of  teacher  for  false  reasons, 

Such  school  board  Is  without  power  to  discharge  a  teacher 
te^arly  ^nployed  and  qualllled  ttpoti  grovndls  of  economy 
that  are  fAlfieTy  alfeg^d  a«  the  reMon  for  the  dismissal  of  tile 
tea<^«r^  although  It  be  conceded  that  the  board  had  the  power 
to  discharge  teachers  for  lack  of  funds. 

4.  dtA.HK.    Mandamus,    Compensation, 

A  sebeel  teaser  regrularly  elected  to  a  position  in  a  city  school 
and  standing  ready  and  able  to  dlseharge  the  duties  of  the 
position  may  by  mandamus  compel  the  issuance  of  a  warrant 
upon  the  city  treasury  for  the  payment  of  the  stipulated  com- 
pensation. 


FROit  Knox  County. 


Appeal  in  error  from  the  Circuit  Court  of  Knox 
County.     V.  A.  Suffaker,  Judge. 

J.  R.  Peitlanb  for  Plaintiflf  in  Error. 

T.  L.  Carty  for  Defendants  in  Error. 

Mb»  Juatics  Hall  delivered  the  opinion  of  the 
Court 

Thx  relator,  Mayme  B.  Malcom,  was  elected  by  the 
school  board  of  the  city  of  Lonsdale,  Knox  County,  Ten- 
nessee, on  May  16,  1912,  to  teach  as  principal  in  the  pub- 
lic school  of  Lonsdale  for  the  term  of  nine  months,  begin- 
ning September  9,  1912,  at  a  salary  of  80  per  month.  A 
written  contract  was  signed,  executed  and  deliyered  to  the 
relator  by  three  members  of  the  board,  and  bears  date  of 
May  16,  1912.  The  remaining  two  members  of  the  board 
did  not  sign  the  contract 

On  September  7,  1912,  just  two  days  before  the  relator 
was  to  begin  her  term,  and  while  said  contract  still  sub- 
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sisted  and  was  in  full  force  and  effect^  said  board  had  an 
official  meeting  and  abolished  the  position  of  principal 
in  said  school,  conferring  the  duties  of  principal  upon  the 
superintendent  thereof,  and  when  the  relator  appeared  at 
the  school  building  on  the  morning  of  September  9,  1912, 
to  b^n  her  term  of  service  as  principal  of  said  school, 
she  was  notified  that  her  position  had  been  abolished  by  the 
board  and  her  services  would  not  be  needed. 

She  endeavored  to  secure  employment  as  a  teacher  else- 
where, but  her  efforts  were  unsuccessful  until  January  27, 
1913,  when  she  secured  employment  in  the  city  schools 
of  Knoxville  at  a  salary  of  $60  per  month,  and  taught 
four  months.    From  this  employment  she  earned  $240. 

She  filed  her  petition  in  this  cause,  against  the  Board 
of  Education  of  the  Lonsdale  School  to  require  them  to 
issue  to  her  a  warrant  or  warrants  for  the  salary  she  would 
have  earned  as  a  teacher  in  said  Lonsdale  school  under 
her  contract  with  said  board,  less  the  $240  earned  by  her 
in  the  city  schools  of  Knoxville,  which  amounted  to  $480. 

The  petition  alleged  that  the  action  of  the  board  abol- 
ishing her  position  in  said  school  and  dismissing  her  from 
its  service,  after  she  had  been  duly  elected  by  the  board, 
and  after  a  written  contract  had  been  entered  into  with 
her  as  a  teacher  in  said  school,  was  wrongful  and  with- 
out warrant  of  law,  and  was  not  done  in  good  faith. 

The  Board  of  Education  answered  the  petition,  inter- 
posing three  defenses — namely:  (1)  That  the  relator  was 
elected  on  May  16,  1912,  by  the  Board  of  Education  of 
the  city  of  Lonsdale,  as  it  was  then  constituted,  for  a 
term  extending  beyond  that  for  which  said  board  was 
elected,  and  in  so  doing,  said  board  exceeded  its  power  and 
authority,  and  its  action  was  not  binding  on  its  succes- 
sors; and  (2),  that  the  relator  was  not  l^ally  elected 
at  the  official  meeting  of  May  16,  1912,  because  said  meet- 
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ing  was  a  special  meeting  held  for  a  purpose  other  than 
that  of  electing  teachers  for  said  school,  and,  therefore,  the 
contract  entered  into  by  the  board,  as  it  was  constituted 
on  May  16,  1912,  was  not  binding  on  the  present  board, 
defendants  to  the  petition;  and  (3),  if  the  relator's  elec- 
tion on  May  16,  1912,  was  legal  and  binding  on  the  de- 
fendant board,  its  action  abolishing  her  position  in  said 
school  on  September  7,  1912,  was  valid  and  binding  on 
relator,  because  it  was  done  for  the  purpose  of  cutting  down 
the  expense  of  said  school,  and  to  enable  the  board  to  meet 
a  deficit  in  the  funds  of  said  school  for  said  term. 

Upon  a  hearing  the  Circuit  Judge  dismissed  the  re- 
lator's petition,  and  taxed  her  with  the  costs  of  the  cause. 
From  the  judgment  of  dismissal  she  has  appealed  to  this 
Court,  and  has  assigned  the  action  of  the  Court  below 
for  error. 

By  the  assignment  it  is  insisted: 

(1)  There  is  no  evidence  to  support  the  judgment ;  and 
(2),  that  the  Court  committed  error  in  holding  that  the 
school  board  of  Lonsdale,  as  constituted  on  May  16,  1912, 
did  not  have  authority  to  elect  teachers  for  said  school  for 
the  ensuing  year  1912-13,  including  petitioner;  and  (3), 
that  the  Court  was  in  error  in  refusing  to  hold  that  peti- 
tioner was  duly  and  legally  elected  to  the  position  of  prin- 
cipal in  said  school  on  May  16,1912,  as  evidenced  by  her 
written  contract  signed  by  a  majority  of  said  board;  and 
(4),  that  the  Court  committed  error  in  not  holding  that 
said  school  board,  as  constituted  on  September  7,  1912, 
was  without  authority  to  ignore  her  contract  with  the  old 
board,  and  to  abolish  her  position  in  said  school  under  said 
contract,  thereby  depriving  her  of  the  right  to  teach  in 
said  school;  and  (6),  that  the  Court  committed  error  in 
not  allowing  petitioner  a  recovery  for  the  amount  alleged 
to  be  due  her,  and  in  taxing  her  with  the  costs  of  the 
cause. 
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The  ^ty  of  Lonsdale  k  a  mumieipal  coi^iutioii,  liaviig 
been  ehart^i^d  by  diftptor  305  of  tke  Aoto  of  the  Oenend 
Assembly  of  190T.  Tke  s^iool  of  Lonsdale  was  eetablisbed 
nnder  chapter  1^,  Act  of  1885,  which  proyides  that  the 
several  incorpoirfited  cities  «id  towns  within  this  State 
may,  through  their  boards  of  mayor  and  aldermen,  estab- 
lish and  maintain  within  their  respective  corporate  limits, 
a  syetem  of  high  graded  comnnm  schook.  Said  Aot  also 
provides  that  such  eities  or  towns  may  levy  and  collect 
an  additi<mal  tax  to  that  imposed  by  or  under  the  genei^l 
provisions  of  the  school  kw  npon  taxable  polls,  privileges,' 
and  property  withia  the  corporate  limits  of  such  city  or 
town,  in  no  event  to  exceed  the  rate  of  taxation  for  gen- 
eral  purposes  feed  by  charter  limitation,  for  the  purpose 
of  erecting,  causing  to  be  erected,  or  purchasing,  such 
school  buildings  or  houses,  and  furnishing  the  same,  and 
for  the  purpose  of  establishing  and  maintaining  such  high 
graded  common  public  schools. 

It  is  further  provided  by  said  Act  that  the  board  of 
mayor  and  aldermen  of  any  such  municipal  corporation 
so  establishing  public  schools  of  the  character  in  said  Act 
provided,  shall  have  full  power  to  appoint  a  board  of 
education,  consisting  of  not  exceeding  six  qualified  citi- 
zens residing  within  the  corporate  limits  of  such  city  or 
town,  which  board,  when  so  appointed,  shall  have  full 
power  as  trustees  or  directors  to  manage  and  control  such 
school,  to  elect  or  employ  teachers,  and  to  prescribe  all 
needful  rules  and  regulations ;  and  said  board  shall  hold  its 
office  as  follows :  Two  for  three  years,  two  for  two  years, 
two  for  one  year,  and  after  the  first  year  two  commission- 
ers shall  be  elected  each  year,  subject  to  removal  for  good 
cause  by  the  said  board  of  mayor  and  aldermen. 

At  the  time  of  the  election  of  the  relator  as  a  teacher 
in  the  Lonsdale  school  the  board  consisted  of  five  members, 
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to*wit:  J..£.  Bakes,  ohainnan;  W.  B«  Ailor^  O.  E.  Houee- 
hoidaiiy  W.  C.  tTohnaoiL  imd  J.  F.  JohiiBon,  aasooiate  mem- 
hsfe^  The  term  of  all  of  said  sunnbero  eocteaded  beyond 
tbB  tttm>  for  whiflh>  the  relator  wms  elected  as  a  teadimr 
in  said-  sohool^  esoept  the  term  of  W.  B^  Ailor,  which  ex* 
pired  the  latter  part  of  Molj,  W12. 

It  appears  that  the  board  met  at'  the  office  of  the  sefaool 
bnildiag  in.  TiDnsdale  on  the  night  of  May  14,  1912,  the 
usaal  lime,  for  the  purpose  of  electing  teachers  for  said 
aeheel  for  the  ensuing  year.  At  this  meeting  all  teachers 
were  eleoted  to  fill  the  various  positions  in  said  school,  ex- 
cept the  position  of  principal,  which  was  not  filled  at  this 
meeting;  The  evidenee  is  in  dispute  as  to  whether  or 
not  a  vote  was  taken  on  the  election  of  a  teacher  to  the 
portion  of  principal ;  some  of  the  members  of  the  board 
say  that  the  relator,  who  was  an  applicant  for  said  posi* 
tion,  was  voted  on,  and  the  majority  of  the  members  cast 
their  votes  against  her.  Other  members  of  the  board  say 
that  no  vote  was  taken,  but  it  was  decided  to  defer  the 
election  of  a  principal  for  said  school  until  later.  How- 
ever, we  think  it  is  immaterial  whether  the  board  under- 
took to  elect  a  principal  for  the  school  at  that  meeting  or 
not.  All  of  the  members  of  the  board  agree  that  no 
Section  was  made  at  that  meeting  for  this  position.  The 
undii^uted  proof  shows  that  the  board  adjourned  its 
meeting  of  May  14,  1912,  to  the  night  of  May  16,  1912, 
a  period  of  two  days.  It  is  a  controverted  question  of  fact 
as  to  whether  this  adjourned  meeting  was  for  the  purpose 
of  signing  up  the  contracts  of  the  teachers  who  had  al- 
ready been  dected,  or  whether  it  was  for  the  additional 
purpose  of  electing  a  principal  for  said  school.  However, 
we  think  this  is  likewise  immaterial.  It  does  appear  that 
all  of  the  members  of  the  board  met  at  the  office  of  the 
school  building  on  the  night  of  May  16th,  pursuant  to  the 
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adjoununent  taken  on  the  night  of  May  14th,  and  entered 
into  the  election  of  a  principal  teacher  for  said  school, 
when  the  relator  was  elected  by  a  majority  vote  of  three 
to  two — ^the  two  Johnsons  voting  for  another  applicant  It 
is  not  only  undisputed  that  all  of  the  members  of  the  board 
were  present  at  that  meeting,  but  it  is  undisputed  that 
all  of  them  participated  in  said  election ;  they  all  agree  that 
the  relator  was  elected  at  said  meeting,  and  a  contract  was 
subsequently  drawn  lip  and  signed  by  the  relator  and  three 
members  of  the  board,  authorizing  the  relator  to  teach 
said  school  for  the  ensuing  term,  and  in  accordance  with 
her  election,  for  a  stipulated  salary  of  $80  per  month. 
The  two  Johnsons,  who,  the  record  shows,  were  very  much 
opposed  to  the  relator^s  election,  refused  to  sign  said  con- 
tract, because  they  say  that  they  did  not  beleive  that  she 
was  legally  elected. 

It  appears  that  the  contract  executed  by  the  majority 
of  the  board  was  delivered  to  the  relator,  and  she  held  this 
contract  at  the  time  her  position  was  abolished  on  Sep- 
tember 7,  1913. 

It  appears  that  on  June  6,  1913,  after  the  election  of 
the  relator,  L.  B.  Lewis  was  elected  by  the  board  of  mayor 
and  aldermen  of  Lonsdale  to  succeed  the  member,  W.  B. 
Ailor,  whose  term  had  expired ;  and  it  was  by  the  vote  of 
the  two  Johnsons  and  Lewis  that  the  relator^s  position  was 
attempted  to  be  abolished  at  the  meeting  of  September  7, 
1913,  which  was  just  two  days  before  her  term  was  to 
begin,  as  before  stated. 

We  are  of  opinion  that  there  is  no  merit  in  the  con- 
tention that  the  board  was  without  authority  to  elect  a 
teacher  for  said  school  for  a  term  extending  beyond  that 
of  the  member  Ailor.  Where  there  is  no  limit  placed  on 
the  exercise  of  the  power  conferred  upon  school  trustees  or 
boards  to  contract  with  and  employ  teachers,  a  contract  by 
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such  trustees  or  board  employing  a  teacher  for  a  term  to 
commence  or  to  continue  after  the  expiration  of  the  term 
of  such  trustee  or  board  is  valid  and  binding  upon  their 
successors  in  office,  and  especially  is  this  true  where  the 
trustees  or  board  act  in  good  faith.  Caldwell  v.  School 
District  No.  1,  55  Fed.,  372 ;  Tappa/n  v.  School  District 
No.  1,  44  Mich.,  500 ;  Cleveland  v.  Amy,  88  Mich.,  374 ; 
Farrell  v.  School  District,  98  Mich.,  43 ;  Oillis  v.  Space, 
63  Barb.,  177 ;  Wait  v.  Ray,  67  N.  Y.,  36 ;  Reubelt  v. 
Noblesville,  10  Ind.,  478 ;  Taylor  v.  School  District,  16 
Wash.,  365;  Wilson  v.  School  District,  36  Conn.,  280; 
Gates  V.  School  District,  53  Ark.,  468 ;  35  Cyc,  1079 ; 
25  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.),  14. 

There  is  no  evidence  tending  to  show  that  the  board, 
as  it  was  constituted  on  May  16,  1912,  did  not  act  in  good 
faith.  The  mere  fact  that  the  term  of  one  of  its  mem- 
bers expired  on  May  24th  or  27th,  did  not  render  its 
action  void. 

It  is  next  insisted  that  the  board  had  no  right  to  elect 
a  teacher  to  fill  the  position  of  principal  at  the  meeting 
of  May  16th,  because  the  minutes  of  the  meeting  of  May 
14th  show  that  the  meeting  was  adjourned  over  to  May 
16th  for  the  purpose  of  signing  the  contracts  of  the 
teachers  who  had  been  elected  at  the  previous  meeting 
only. 

As  before  stated,  the  evidence  shows  a  sharp  conflict 
as  to  the  purpose  of  the  adjourned  meeting.  The  two 
Johnsons  say  that  the  meeting  was  adjourned  over  to 
the  16th  for  the  special  purpose  of  signing  the  contracts 
of  the  teachers  who  had  been  elected  at  the  previous  meet- 
ing. The  other  three  members  of  the  board,  as  well  as  Mr. 
Broiles,  superintendent  of  the  school,  and  who  was  present 
at  the  meeting  of  May  4th,  say  that  the  meeting  was  ad- 
journed over  for  the  additional    purpose   of   electing    a 
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toaQbei:  to  fill  tba  poBitiou;  a£  prijxa^^  iu.  aaicL  aebaoL 
Theise  ifr  bo  pnoiufiiim.  in.  tha  statuto  Atttiioriying.  tbe  dao? 
tioa'  of;  Bftid-  be&cid^  aoc  ia  tfaara  snj  geaar^  fiyUUuis  proh^ 
sfiribiag  any^  legidationa  wiiato^r  hj^  wiiicL  said  boar^i 
ahaU  be  govaznad  in  the  elaetioii.of  teaobem  for  said. aohooL 
The  board  bad  no  iw^ular  dates  f<ur  ita  meetinga  Tbe 
statute  autfaorizea  tha  boaixl  itaalf  to  presonfaa  lailea  and 
regulations  for  ita  action  in  all  mattfim  gartaining  to  the 
school.  The  board  in  qnestion  had  never  paiescribed^  anj 
rules  or  regulationa  for  its  gofveroment..  All  of  ila*  meatn 
ingB  were  held  upon  the  call  of  ^e  chainnaxi.  The  meeir 
ing  of  May  14th  waa.  called  by  the  oliaiiman  for  the  puz-' 
pose  of  electing  teaabers^ .  All  tha  mesnbera  were  pseaeat 
at  that  meeting.  At  that  meeting  tha  board  adjoumed^ 
after  deoting  the  primary  teacheia^  until  the  16th.  At  tfaia 
adjourned  meeting  all  the  members  were  present.  The 
election  of  a  principal  for  said  school  waa  taken  up ;  all  tha 
members  participated  in  the  election,  and  all  agree  that 
the  relator  was  elected  at  that  meeting. 

We  are,  therefore,  of  opinion  that  it  is  immaterial  for 
what  purpose  the  meeting  of  May  the  14th  was  adjourned. 
All  the  members  of  ihe  board  being  present,  and  the  board 
acting  as  an  official  body,  had  the  right  to  go  into  the 
election  of  a  teacher  for  the  position  of  principal,  and  tha 
election  was  valid  and  binding,  and  the  same  would  be 
true  of  any  other  business  transacted  at  that  meeting  not 
prohibited  by  statute  or  some  fixed  rule  of  the  board. 

It  is  next  insisted  that  the  board,  as  oonstituted  on  Sep- 
tember 7,  1913,  had  the  authority  to  abolish  the  position 
of  principal  in  said  school,  and  thereby  dispense  with  the 
relator's  services,  notwithstanding  she  had  a  valid  contract 
with  the  board. 

As  before  stated,  this  insistence  is  based  on  the  ground 
that  it  was  necessary  to  cut  down  the  expenses  of  the 
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schools  in  order  to  enable  to  school  to  meet  its  obliga- 
tions. 

We  are  of  opinion  that  this  contention  is  absolutely  with- 
out foundlation.  The  undisputed'  evidence  is,  that  at  the 
same  meeting  in  which  the  rriwtop's  position  was  abolished, 
the  board  elected  two  more  teachers,  one  at  a  salary  of 
$50  per  monA,  and  the  otHar  a4)  a  salary  of  $45  per  month. 
At  a  previous  siMting'  ihfi  salAries  a£  three  of  the  other 
teachers  were  raised  $5  per  month,  making  a  total  of 
$h&  per  month,  ov  a  total  oi  $135.  £or  tbo  term.  At  a 
previous  meeting  the  salary  of  the  janitor  was  increased. 
The  proof  shows  that  the  school  received  more  money  for 
iha  jear  1912  than,  it  had  received  for  the  poeceding  year. 

It  is  showii)  that  the  board  was  diivided  into  factions, 
growing  out  of  church  rdations  or  differences  in  Ae  city 
of  Lonsdale..  Tbfi  two  Johnsons  aad  Lewis  belonged  to 
one  faction,  a^d  the  other  members  of  tha  board  belonged 
to  another  faetion.  We  think  the  evidence  tends  strongly 
to  show  that  this  factional  spirit  existing  in  the  board  ulti- 
inately  led  to  the  abolition  of  the  relator's  position  in  the 
school.  We  are  not  seriously  impressed  with  the  claim  that 
her  position  was  abolished  tor  eoonomic  reasons. 

It  results  that  the  judgment  will  be  reversed,  and  the 
cause  will  be  remanded  to  the  Court  below  with  the  direc- 
tion that  that  Court  iesue  a  peremptory  writ  of  manda- 
mus requiring  the  school  board  to  issue  a  proper  warrant 
to  and  in  favor  of  the  relator  for  the  full  amount  of  her 
salary  as  teacher  in  said  school  for  the  term  to  which  she 
was  elected,  less  the  $240  that  she  earned  as  teacher  in 
the  city  schools  of  Enoxville. 

The  school  board  is  taxed  with  all  the  costs  of  the  cause. 
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Impeblax  Cotton  Mllling  Company  v.  Citizens  Bank 

OF  Olin,  et  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Jackson.    April  Term,  1914.) 

1.  Saij»  of  Pebsonalty.    Negotiation  of  Mil  of  lading  to  lank. 

Rights  of  endorsee. 

A  bank  which  discounts  a  draft  drawn  by  the  seller  of  personal 
property  with  bill  of  lading  attached  and  credits  the  drawer's 
account  with  the  amount  and  does  other  things  to  indicate 
an  absolute  purchase  of  the  draft,  becomes  in  effect  the 
owner  of  the  personal  property  described  in  the  bill  of  lading. 

2.  Same.    Replevin,    Refusal  of  drawee  to  pay  draft. 

And  in  such  case,  when  the  drawee  of  the  draft  refuses  to  pay 
at  the  request  of  the  endorsee  bank,  the  latter  may  maintain 
replevin  to  recover  the  personal  property  described  in  the  bill 
of  lading. 


Feom  Shelby  County. 


Appeal  in  error  from    the   Circuit    Court   of    Shelby 
County,  Division  No.  3.    A.  B.  Pittman,  Judge. 

S.  E.  MuKBAY  for  Plaintiffs  in  Error. 

J.  Gbeeb  Kogebs  for  Defendant  in  Error. 

Mr.    Justice    Hall    delivered    the    opinion    of    the 
Court. 

This  was  a  suit  in  replevin  brought  by  the  Citizens 
Savings  Bank  of  Clin,  Iowa,  against  W.  H.  Taylor,  a 
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deputy  sheriff  of  Shelby  County,  in  the  Circuit  Court  of 
said  county,  to  recover  three  car  loads  of  hay  which  had 
been  shipped  to  Memphis,  Tennessee,  by  I.  Smith,  a  hay 
dealer  of  Olin,  Iowa.  Two  of  the  cars  were  shipped  on 
June  24,  1912,  from  Fayette,  Iowa,  consigned  to  the  order 
of  I.  Smith,  with  instructions  to  notify  the  Imperial  Cot- 
ton Milling  Company.  The  third  car  was  shipped  on  June 
28,  consigned  direct  to  the  Imperial  Cotton  Milling  Com- 
pany. The  hay  had  been  sold  by  Smith  to  the  Peoria 
Commission  Company,  of  Peoria,  Illinois,  and  was  con- 
signed, as  above  stated,  in  accordance  with  arrangements 
previously  made  with  the  Peoria  Commission  Company. 

There  was  evidence  tending  to  show  that,  at  the  time  of 
the  shipments,  the  biUs  of  lading  were  transferred  by 
Smith  to  the  defendant  in  error  bank,  by  Smith  indors- 
ing his  name  on  the  backs  thereof,  and  that  sight  drafts 
were  drawn  by  Smith  in  favor  of  H.  W.  Flenniken,  cash- 
ier of  the  defendant  in  error  bank,  upon  the  Peoria  Com- 
mission Company  covering  said  shipments,  which  bills 
of  lading  and  drafts  were,  by  the  bank,  forwarded  to  the 
Peoria  Commission  Company  for  payment,  and  the  ac- 
count of  Smith  with  said  bank  was  credited  with  the 
amount  of  said  drafts  as  so  much  cash,  and  he  was  per- 
mitted by  the  bank  to  check  against  said  account. 

The  bill  of  lading  for  the  car  shipped  June  28th  was 
indorsed  by  H.  W.  Flenniken,  cashier  of  the  defendant 
in  error  bank,  signing  the  name  of  Smith  on'  the  back 
thereof,  and  the  evidence  tends  to  show  that  he  (Flenni- 
ken) had  authority  from  Smith  to  so  indorse  said  draft. 

Upon  the  hay  reaching  Memphis,  the  plaintiff  in  error 
milling  company  attached  the  same  to  secure  a  claim  which 
it  held  against  Smith,  the  attachment  being  executed  by 
W.  H.  Taylor,  a  deputy  sheriff  of  Shelby  County,  on  July 
5,  1912,  and  was  levied  on  the  hay  as  the  property  of  I. 


SM  COURT  OF  CIVIL  APiPEALS. 

Cotton  MUHng  Co.  v.  Bank. 

Snudi.  The  drafto,  whioJn  had  be^i  drawn  oil  tlie  Peoria 
Ootmaiaeion  Company  askd  forwarded  to  it  Igr  ik/b  bank 
for  paym^ity  Were  diahottored  by  tlie  Peoria  Comxdsaioa 
Co]n|>aAy  ref ¥iaing  to  pay  them,  and  they  were  returaed 
to  the  defendajii-t  in  error  bank,  and  ohaxged  by  the  bank 
to  the  aoeount  of  Smidi,  whose  aooount  had  prefnondy 
been  credited  with  them,  -aa  before  stated.  Therenpob,  the 
bank  r^levied  the  hay  from  the  officer,  as  before  stated. 

Upon  a  hearii^  of  the  ease  in  the  Court  below,  npcm. 
inotion  of  the  jdAuiitiff  in  error  millt'^g  oompany,  its  nsajsne 
was  substititted  for  that  of  the  oftcer  as  defendant,  and  the 
case  was  tried  brfore  the  Court  and  a  jury,  and  a  ver^ 
diet  was  rendered  in  favor  of  the  def^ftdant  in  error 
against  the  plaintiff  in  error  milling  conipany  for  the  poe- 
session  of  said  hay  and  ceets  of  suit. 

Its  motion  for  a  new  trial  having  been  overmled  and  a 
judgment  having  been  rendered  in  aooerdanee  with  the 
verdict  of  the  jury,  it  has  appealed  to  ihiB  Court  aned 
has  assigned  errors* 

No  eoiitention  is  made  that  ihs^  is  no  evid^oe  to  sup^ 
port  the  verdict  of  the  jury.  At  least,  no  assignment  is 
made  to  that  effect.  The  first  error  assigned  is,  that  the 
Court  enied  in  cluunging  the  jury  as  follows: 

^^If  you  find  that  the  drafts  and  bills  ot  lading  intro^ 
duced  in  this  cause  were  turned  over  to  the  plaintiff  and 
the  amount  of  said  drafts  credited  to  the  account  of  the 
said  I.  Smith,  and  he,  the  said  Smith,  permitted  to  check 
against  said  accoimt,  then  I  charge  you  that  the  plaintiff 
would  have  a  right  to  recover  in  this  suit,  and  this  is 
true  if  the  drafts  were  returned  to  the  bank  unpaid  and 
charged  to  the  account  of  the  said  Smith." 

It  is  insisted  that  the  Court  should  have  instructed  the 
jury,  that  before  the  title  to  said  hay  could  pass  to  the  bcmk 
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9by  -Ihe  mdoiveinaiitB  of  the  bUlB  of  lading,  it  must  appear 
flhst  it  was  the  iHteiitiaQcxf  the  partieB  diat  it  should  do  so. 

We  find,  Tqpen  on  i^aminatioK  -of  the  ebarge,  liiat  the 
esoerpt  set  out  in  Khe  asBig&ment  al  eiror  is  not  correctly 
^ofeed  'by  cotmsel  for  the  plaintrfiF  in  enror.  The  instruo- 
tion  that  ^WBs  given  by  Uhe  Oomt  is  as  follows : 

"If  you  find  thart  the  drafts  and  bills  of  lading  intro- 
duced in  Ais  cause  were  turned  over  to  the  plaintiff  and 
the  amouirt  of  sard  drafts  credited  to  the  account  of  the 
said  I.  Smith,  and  he,  the  said  SmiA,  permitted  to  draw 
again^  said  acoount,  and  the  bank  did  not  take  -die  drafts 
for  collection,  hjtt  as  xsslA  items,  then  I  chai^  you  that  the 
plaintiff  would  have  a  right  to  recover  in  ifhis  suit,  and  this 
is  true,  if  the  draft  was  returned  to  the  bank  unpaid,  and 
charged  back  to  ihe  account  of  Ihe  said  Smith,  But  if  said 
drafts  were  deposited  for  collection  only,  then  you  will 
find  for  defendants." 

We  think  the  instruction  of  the  Court,  when  stated  in 
its  entirety,  fully  meets  the  criticism  made  by  counsel 
for  the  plaintiff  in  error. 

By  the  second  assignment  it  is  insisted  that  the  Court 
erred  in  charging  the  jury  with  respect  of  the  car  shipped 
on  Jime  28th,  wJbich  car  was  consigned  direct  to  the  plain- 
tiff in  error.  It  is  insisted  that  the  trial  Judge  again  failed 
to  charge  that  hefore  the  title  to  this  car  could  pass  under 
the  indorsed  bill  of  lading,  it  must  be  shown  that  it  was 
the  intention  of  the  parties  that  the  title  should  pass  to 
the  bank. 

We  find  that  counsel  for  the  plaintiff  in  error  fails  to 
<5orrectly  state  in  his  brief  what  the  Court  did  charge  with 
respect  of  this  instruction,  and  when  the  charge  of  the 
Court  is  carreody  stated,  it  meets  the  criticism  made  by 
oouxkseL     The  Court's  iAstractieDL  was  as  follows: 
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"If  you  find  that  one  of  the  cars  of  hay  was  consigned 
to  the  company  at  Memphis  and  that  the  draft  for  said 
hay  and  the  bills  of  lading  for  said  car  attached  to  said 
draft,  which  was  introduced  in  this  cause  was  turned  over 
to  the  plaintiff  and  the  account  of  the  said  Smith  credited 
with  the  amount  of  said  draft  and  he,  the  said  Smith, 
permitted  to  draw  against  said  account,  then,  and  in  that 
event,  plaintiff  has  a  right  to  recover  in  this  action,  and 
this  is  true,  if  the  draft  was  afterwards  returned  unpaid 
and  charged  to  the  account  of  the  said  Smith. 

"If  you  find  that  one  of  the  cars  of  hay  was  consigned 
to  the  company  at  Memphis,  then  the  title  to  that  would 
be  in  the  company.  But  if  the  shipper  showed  an  intention 
to  retain  title  to  it  as  by  attaching  a  draft  for  the  pur- 
chase price  to  the  bill  of  lading,  and  transferred  same  to 
bank  and  the  bank  credited  the  shippers'  account  with  the 
amount  of  the  draft,  as  cash  item  and  not  for  collection, 
and  the  shipper  permitted  to  draw  against  said  account, 
then  the  title  to  it  would  be  in  the  bank,  and  this  is  true, 
if  the  draft  was  afterwards  returned  unpaid,  and  charged 
back  against  the  account  of  the  shipper." 

It  is  next  insisted  that  the  Court  committed  error  in 
permitting  the  plaintiff  below  to  introduce  in  evidence 
over  the  objection  of  the  defendant  milling  company,  a 
certain  exhibit,  "A,"  to  the  deposition  of  the  witness, 
H.  W.  Flenniken,  containing  the  account  of  I.  Smith  with 
the  bank.  It  is  insisted  that  said  exhibit  is  incompetent 
because  not  the  original  entries,  and  is  not,  therefore,  the 
best  evidence. 

We  are  of  opinion  that  there  is  no  merit  in  this  assign- 
ment of  error.  It  is  shown  that  said  exhibit  is  a  leaf  of 
the  original  ledger  upon  which  the  account  of  I.  Smith  was 
kept,  and  contains  the  original  entries.  We  do  not  think 
the  bank  was  bound  to  file  the  entire  ledger  in  order  to 
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make  the  exhibit  competent*  We  think,  under  the  cir- 
cumstances, that  a  true  copy  of  the  original  entries  would 
have  been  sufficient;  but  the  bank  filed  the  leaf  of  the 
ledger  containing  the  original  entries.  No  contention  was 
made  by  the  plaintiflF  in  error  that  these  entries  were  not 
correct. 

It  is  argued  in  brief  of  counsel  that  the  bills  of  lading 
with  sight  drafts  attached  were  turned  over  to  the  bank 
by  Smith  for  collection  only,  and  that  there  was  no  inten- 
tion upon  the  part  of  either  the  bank  or  Smith  that  the 
title  of  the  hay  should  pass  to  the  bank  under  the  indorsed 
bills  of  lading. 

The  Court  left  this  question  to  the  jury  for  determina- 
tion under  proper  instructions,  and,  as  before  stated,  no 
assignment  of  error  is  made  insisting  that  there  was  no 
evidence  to  support  the  verdict  of  the  jury,  which  was 
adverse  to  the  insistence  of  the  plaintiff  in  error.  The  bills 
of  lading  having  been  indorsed  to  the  bank  by  Smith,  a 
special  property  in  the  hay  embraced  in  the  bills  of  lading 
passed  to  the  bank,  subject  to  be  divested  out  of  it  by  the 
acceptance  and  payment  of  the  drafts  by  the  drawee,  Pe- 
oria Commission  Company,  and  on  the  drawee's  refusal  to 
accept  and  pay  the  drafts,  the  title  of  the  bank,  who  held 
the  drafts  by  virtue  of  said  indorsement,  became  absolute, 
and  it  had  the  right  to  maintain  its  action  of  replevin 
against  the  plaintiff  in  error  for  the  recovery  of  the  hay. 

The  judgment  is  affirmed  with  costs. 
22 
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Maky  Harris  Barrow  v.  Eugene  Barrow,  et  axs. 

Writ  of  certiorari  denied  by  the  Supreme  Court 
{Nashville,     December  Term,  1913.) 

1.  JuDOMiCNTS  AND  Decbbbb.    Noti-retidents,    Insurance  companies. 

Personal  service, 

A  judgment  or  decree  rendered  against  an  insurance  company 
after  service  of  process  upon  the  commissioner  of  insurance^ 
who  had  power  of  attorney  to  accept  service  for  the  insurance 
company  sued  cannot  be  classed  as  a  Judgment  or  decree 
against  a  non-resident  without  personal  service  of  process. 
Such  Judgment  or  decree  must  be  treated  as  binding  upon  the 
insurance  company  to  the  same  extent  as  if  rendered  against 
a  resident  after  service  of  process. 

2.  Same.    Non-resident  defendant, 

A  local  defendant  to  a  suit  or  a  defendant  who  is  on  the  same 
footing  as  a  local  defendant  cannot  assail  as  void  a  decree 
rendered  against  a  non-resident  defendant  and  himself  upon 
the  ground  that  the  decree  against  the  non-resident  defendant 
was  of  a  personal  nature  and  rendered  without  service  of 
process.  This  defense  or  attaclc  must  be  made  by  the  non- 
resident himself. 

S.  Saiie.     Validity  of  decree  against  a  non-resident  vHthout  per- 
sonal sen'ice,    Quasi-action  in  rem, 

A  decree  rendered  in  favor  of  a  resident  complainant  against  a 
nou-resideut  without  personal  service  of  process  cannot  be 
adjudged  void  where  the  relief  sought  partook  of  the  nature 
of  an  action  in  rem  such  as  suit  by  a  pledgee  or  lien  holder 
against  a  chose  in  action  in  the  possession  of  the  resident 
complainant 

4.  Chancery  Pleading  and  Practice. 

A  Court  of  Equity  will  entertain  a  bill  filed  for  the  purpose  of 
preserving  and  i>erpetuating  rights  of  an  equitable  nature 
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wblcb  va\8ht  Ix^  lost  or  embarrass^  by  future  eyents  wlilch 
are  probable  and  wbidt  cannot  be  alleyiated  or  obylated  by 
action  at  law. 

5.  DBC9E9  am  Pito  Coirv»iaa    H^vieu>, 

A  decree  pronounced  on  pro  (xmfesjfo  may  be  reviewed  vupon  ap- 
peal or  writ  of  error. 


.  f     »      «1         1  I  1  ^^—^^^T- 


Fbom  Mattby  County. 


Writ  of  error  to  the  Chancery  Court  of  Maury  County. 
W.  8.  Beardbn^  Chancellor. 

Holding  &  Garner  for  Petitioner. 

W.  J.  Webster  for  Defendant  in  Error. 

Hft,  Justice  Hiooins  delivered  the  opinion  of  the 
Court. 

This  is  an  application  of  error  to  review  a  decree  pro- 
nounced by  the  Chancery  Court  of  Maury  County  upon 
pro  confesso  in  a  proceeding  under  the  above  style.  The 
questions  presented  for  determination  are  somewhat  novel, 
but  we  are  of  opinion  that  they  can  be  disposed  of  upon 
well-known  equitable  and  legal  principles.  This  applica- 
tion is  made  by  the  Union  Central  Life  Insurance  Com- 
pany alone,  the  decree  in  the  lower  Court  as  against  its  co- 
defendant  E.  J.  Barrow  remaining  undisturbed  except  as 
it  is  affected,  if  at  all,  by  this  proceeding  in  review. 

The  principal  ground  upon  which  the  decree  of  the 
Obanoellor  is  assailed  i»  that  it  waB  and  is  of  a  pereonal 
nature  against  non-residenti ;  and  being  taken  without  per- 
sonal service  of  prooess,  is  abBolutely  void.     In  order  to 
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appreciate  the  question  it  is  requisite  that  there  be  a  short 
statement  of  the  pleadings^  proof  and  the  decree. 

Complainant  is  the  widow^  distributee  and  administra- 
trix of  one  John  D.  Barrow,  who  died  in  Maury  County 
sometime  during  the  year  1910.  '  She  preferred  her  bill 
against  one  Eugene  J.  Barrow  and  the  defendant  insur- 
ance company  for  tbe  twofold  purpose  of  having  an  ac- 
counting of  the  indebtedness  due  from  Eugene  Barrow  to 
the  estate  of  her  husband  and  berself,  and  to  have  this  in- 
debtedness adjudged  to  be  a  lien  or  charge  upon  a  certain 
life  insurance  policy  for  $5,000  issued  by  the  defendant 
company  on  the  28th  day  of  October,  1897.  She  averred 
in  her  bill  that  Eugene  Barrow  had  paid  four  or  five  in- 
stallments or  premiums  and  that  he  had  thereafter  in- 
duced her  husband  and  intestate  to  pay  others;  that  Eu- 
gene Barrow  became  indebted  to  John  D.  Barrow  for  and 
upon  other  accoimts ;  that  in  particular  said  Eugene  Bar- 
row had  transferred  and  assigned  this  policy  to  the  de- 
fendant insurance  company  to  secure  some  large  sums 
which  were  afterwards  paid  by  John  D.  Barrow  for  and 
at  the  request  of  Eugene  Barrow;  and  that  during  the 
year  1909,  John  D.  Barrow  took  an  assignment  of  this 
policy  to  indemnify  him  for  all  sums  which  he  had  paid 
to  the  company  for  Eugene  Barrow,  whether  in  discharge 
of  premiums  or  for  other  indebtedness,  and  to  secure  other 
advances  and  indebtedness  held  against  said  Eugene  Bar- 
row, and  to  secure  him,  the  said  John  D.  Barrow,  for  and 
upon  all  future  advances  or  indebtedness  incurred  for  or 
in  behalf  of  Eugene.  It  was  allied  that  this  transfer  or 
assignment  had  be^i  communicated  to  and  accepted  or  ac- 
quiesced in  by  the  insurance  company.  The  formal  as- 
signment of  the  policy  was  filed  as  an  exhibit  to  the  bill. 
Its  provisions  will  be  adverted  to  later  on. 
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It  was  alleged  that  the  amount  of  indebtedness  due  from 
Eugene  Barrow,  thus  secured,  was  indefinite,  uncertain, 
and  in  various  sums  and  extended  over  quite  a  length  of 
time;  that  complainant  had  made  efforts  to  locate  said 
Eugene  Barrow  with  the  view  of  having  an  ascertainment 
of  the  status  of  these  obligations,  but  that  she  had  failed ; 
that  many  of  the  obligations  secured  by  the  policy  were 
getting  old  and  would  be  barred  by  the  statute  of  limita- 
tions if  there  was  delay  imtil  maturity  of  the  policy ;  and, 
while  not  expressly  so  stated,  it  is  inferable  from  the  word- 
ing and  scope  of  the  bill  that  complainant  feared  to  await 
the  course  of  events  and  reliance  upon  legal  rights,  and 
therefore  desired  the  intervention  of  a  Court  of  Equity 
for  the  purpose  of  having  her  rights  declared.  The  spe- 
cific object  of  the  bill  was  to  have  an  adjudication  of  the 
amount  of  the  indebtedness  of  Eugene  Barrow  to  the  estate 
of  her  husband  and  herself,  and  to  have  it  adjudged  a  lien 
upon  the  policy  of  insurance,  which  she  had  in  her  pos- 
session and  in  the  jurisdiction  of  the  Court,  and  to  notify 
the  insurance  company  of  the  extent  and  nature  of  her 
rights  and  her  claim  as  assignee  or  lienor  upon  the  policy 
or  its  proceeds.  She  also  desired  an  adjudication  of  her 
relations  and  rights  with  respect  to  those  premiums  which 
she  had  paid  and  which  she  expected  to  pay. 

Eugene  Barrow  was  proceeded  against  by  publication. 
Service  of  process,  issued  against  the  insurance  company, 
was  had  upon  the  insurance  commissioner  of  the  State  in 
the  manner  prescribed  by  section  3295,  Shannon's  Code, 
it  being  recited  in  the  decree  pro  confesso  that  the  insure 
ance  company  was  doing  business  within  the  State.  As 
just  stated,  judgment  pra  confesso  was  taken  against  both 
defendants. 

On  the  30th  day  of  April,  1913,  this  pro  confesso  order 
was  entered.     Subsequently  and  as  prescribed  by  statute 
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governing  notice,  t^mplainant's  deposition  was  taken. 
There  were  likewise  filed  in  the  proceeding  numerous  «x^ 
hibits,  consisting  of  the  assignment  of  the  policy,  some 
obligations  and  notes,  and  mtrch  correspondence  between 
and  among  complainant  and  husband  and  Eugene  Barrow 
and  the  agents  of  the  insurance  compatiy  and  others.  In 
May,  1913,  the  cause  was  regularly  heard.  The  Chan- 
cellor decided  thftt  Eugene  Barrow  was  indebted  to  com- 
plainant petBonally  and  iis  administratrix  of  her  husband 
to  the  extent  of  some  $3,100,  and  that  this  indebtedness 
was  secured  by  and  was  a  lien  upon  the  policy  of  insur- 
ance described  iu  the  pleadings.  The  Chancellor  further 
decided  that  complainant  fts  the  assignee  of  this  policy  had 
rights  to  be  preserved  and  fixed,  and  these  we^e  adjudged 
accordingly.  The  Chancellof  further  expressly  decreed 
that  the  policy  had  been  regularly  assigned  with  the  consent 
of  the  company,  and  that  the  company  should  be  adjudged 
cognizant  of  the  rights  of  complainant  and  the  extent  there- 
of as  assignee,  holder  and  lienor,  and  that  this  company 
should  be  judicially  informed,  as  a  protection  against  fu- 
ture contingencies,  of  the  nature  and  extent  of  those  rights 
and  of  its  future  obligation  to  complainant. 

We  are  of  opinion  that  learned  counsel  cannot  insist 
for  and  on  behalf  of  Eugene  Barrow,  an  uncomplaining 
co-defendant,  that  the  decree  against  him  is  void  for  lack 
of  service  of  process.    Barrow  is  not  assailing  it. 

With  respect  to  the  contention  of  the  insurance  com- 
pany that  the  decree  is  void  as  to  it  for  the  same  reason, 
it  needs  but  to  be  said  that  the  company  stands  on  quite 
a  different  footing  from  that  of  a  non-resident  individual. 
As  we  understand,  the  laws  regulating  the  admission  of 
foreign  insurance  companies  into  this  State,  prescribe  as 
a  condition  precedent  or  as  an  essential  prerequisite  the 
lodgment  with  the  insurance  commissioner  of  a  power  of 
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attorney  to  aooept  service  or  to  be  served  with  all  process 
which  might  be  issued  in  this  State  against  such  com- 
pany. The  necessary  effect  of  this  statutory  safeguard- 
ing is  to  make  a  foreign  ijisurance  company  a  domestic 
corporation  with  respect  to  suits  growing  out  of  matters 
ooeurriug  in  this  State:  Coal  Co.  v.  Steel  Company,  15 
Catesy  528.  The  case  to  which  we  have  just  referred  does 
not  deal  exactly  with  the  case  at  bar,  but  its  reasoning 
clearly  includes  or  has  reference  to  cases  such  as  those  at 
bar.  But  if  it  were  an  original  proposition,  Code  Section 
3295  should  be  construed  as  an  agreement  upon  the  part 
of  the  insurance  company  with  the  State  that  the  com- 
pany may  be  sued  here  just  as  if  it  had  been  locally  organ- 
ized: 19  Cyc,  1329.  As  a  matter  of  course,  if  it  is 
suable  here  upon  process  served  upon  the  insurance  com-' 
missioner,  a  decree  rendered  against  it  is  binding  every- 
where. Hence,  the  authorities  pressed  upon  us  by  able 
counsel  to  the  effect  that  a  judgment  rendered  without 
service  of  personal  process  is  void  are  not  in  point.  Insofar 
as  the  complainant  in  error  is  concerned,  the  judgment 
must  be  treated  as  a  decree  upon  executed  process. 

But  a  decree  pro  confesso  does  not  deprive  a  party  of 
the  right  to  appeal  or  sue  out  a  vn-it  of  error :  Cowan  v. 
Wells,  5  Lea,  682.  The  entry  of  a  pro  confesso  order  is 
simply  an  admission  of  the  averments  of  fact,  and  is  not  an 
admission  of  legal  conclusions.  Hence,  if  a  decree,  al- 
though pronounced  upon  a  pro  confesso  order,  is  mani- 
festly erroneous  when  tested  by  the  record  and  the  law, 
it  must  be  reversed. 

As  stated  at  the  outset,  the  effort  to  invoke  the  aid  of 
a  Court  of  Equity  in  a  case  of  this  nature  is  somewhat 
new ;  but  complainant  should  not  be  repelled  for  this  rea- 
son if  there  can  be  discovered  well-known  equitable  prin- 
ciples or  grounds  upon  which  the  proceeding  can  be  sus- 
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tained.  After  carefully  pondering  this  matter,  we  have 
reached  the  conclusion  that  complainant  had  grounds,  ap- 
prehensions and  reasons  for  appealing  to  a  Court  of  Equity 
to  adjudge  her  rights,  and  to  equip  herself  for  the  future, 
and  to  relieve  herself  from  any  fears  as  to  what  might 
transpire;  and  this  without  any  prejudice  whatever  to  the 
rights  of  the  complaining  insurance  company.  She  de- 
sired three  things — ^namely:  An  ascertainment  of  the  ex- 
tent of  the  indebtedness  of  Eugene  Barrow,  an  adjudica- 
tion that  this  indebtedness  was  a  lien  upon  the  policy 
which  she  held,  and  a  decree  informing  the  insurance  com- 
pany of  the  extent  of  her  claim  against  the  policy  or  its 
proceeds. 

It  becomes  pertinent  at  this  point  to  determine  the  legal 
and  equitable  effect  of  the  assignment  of  the  policy  to  com- 
plainant. She  certainly  stands  as  the  pledgee  or  mortgagee 
of  the  document.  In  other  words,  it  was  hypothecated  to 
her  to  secure  indebtedness  and  advances.  This  created  a 
subject-matter  and  a  relationship  of  equitable  cognizance. 
It  will  not  do  to  say  that  she  is  the  owner  of  the  entire 
policy  and  its  proceeds.  On  the  contrary,  she  is  aititled 
to  so  much  only  of  these  proceeds  as  will  indemnify  her. 
We  say  this  for  the  reason  that  the  policy  was  assigned 
to  her  husband  as  a  creditor  and  to  the  extent  only  as  his 
interest  may  appear.  An  assignment  of  this  character  does 
not  vest  the  assignee  with  the  right  to  the  whole  of  the 
proceeds,  but  to  that  portion  only  needed  to  indemnify 
him :  Barrett  v.  Ins.  Co.,  99  la.,  106 ;  25  Cyc,  772,  773. 
Hence,  there  was  a  reason  for  her  application  to  a  Court 
of  Equity  to  have  the  extent  of  her  interest  in  the  policy 
fixed  as  a  guide  and  as  a  quasi-preservation  of  her  evi- 
dences of  indebtedness.  These  facts  justify  the  interposi- 
tion of  a  Court  of  Equity  upon  the  additional  ground  that 
the  complainant  fears  that  her  rights  may  be  prejudiced 
or  endangered  by  lapse  of  time,  etc.    14  Cyc,  102. 
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Again^  complainant  occupies  the  relation  of  quasi- 
trustee  or  mortgagee^  of  which  relation  the  company  was 
cognizant^  and  to  which,  according  to  the  documentary 
evidence,  it  was  in  a  manner  a  creator  or  party.  It  was 
aware  of  the  relations  between  Eugene  Barrow  and  John 
D.  Barrow,  and  in  fact  at  the  time  the  assignment  of  the 
policy  was  actually  made,  it  was  the  recipient  of  a  part 
of  the  funds  which  had  been  paid  in  consideration  of  the 
assignment  of  the  policy  to  John  D.  Barrow.  The  com- 
pany was  and  is  therefore  so  implicated  with  the  complain- 
ant and  Eugene  Barrow  as  to  sustain  toward  complainant 
an  equitable  relation  such  as  affords  a  basis  for  an  adjudica- 
tion which  is  preservative  of  complainant's  rights. 

The  rights  of  lienholders  and  assignees  of  choses  in 
action  as  pledgees  have  long  been  of  equitable  cognizance ; 
and  notwithstanding  that  by  the  rules  of  the  common  and 
statutory  law  their  remedies  are  in  a  great  measure  pro- 
vided, this  equitable  jurisdiction  remains  practically  un- 
disturbed: 16  Cyc,  88.  Accounting  is  likewise  a  well- 
known  source  of  equitable  jurisdiction:  idem,  104. 

Complainant  by  apt  averments  presents  practically  all 
these  matters,  and  requests  the  aid  of  a  Court  of  conscience. 
And  this  brings  up  again  the  question  as  to  whether  this 
is  a  personal  recovery.  The  rule  invalidating  persona) 
judgments  against  non-residents  has  no  application  to  pro 
ceedings  with  respect  to  property  within  the  jurisdictioii 
of  the  decreeing  Court.  In  the  case  at  bar  complainant 
averred  and  proved  that  she  had  this  policy  in  her  pos- 
session, and  she  asserted  her  right  to  have  a  lien  or  charge 
fixed  thereon.  It  may  well  be  said,  therefore,  that  as  the 
hypothecatee  of  a  chose  in  action,  she  had  the  right  to  a 
decree  fixing  her  claims  thereon,  and  that  this  is  a  quasi- 
action  in  rem. 
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While  pressed  with  great  eamestnesSy  we  feel  constrained 
to  didoaunt  the  insistence  of  learned  counsri  for  the  in- 
surance company  that  this  decree  is  premature.  This  majy 
in  a  manner^  be  true*  At  the  same  time^  c(»nplainant 
was,  as  we  think^  in  view  of  the  admitted  averments  of  her 
bill,  entitled  to  an  adjudication  that  she  is  a  li^riiolder 
against  ftn  obligation  which  the  insurance  company  owes 
or  will,  in  the  course  of  events,  owe  upon  a  document  held 
by  her.    The  writ  of  error  is  denied  with  costs. 


N.,  C.  &  St»  L.  Railway  Company  v.  John  A.  Cathey 

AND  WnrB. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Jackson.    April  Term,  1914.) 

1.  Railboads.    Carrier  of  p<i88enger9,    Separation  of  racCM.    lAa- 

hility  for  mistake. 

It  Is  the  duty  of  the  conductor  of  a  passenger  train  containing 
separate  coaches  for  white  and  colored  races  as  provided  by 
Act  of  1891,  Chapter  52,  to  exercise  reasonable  care  in  ascer^ 
taining  the  race  to  which  a  passenger  belongs  and  to  exercise 
reasonable  care  in  assigning  pasesngers  to  the  proper  coaches. 
If  the  conductor  in  arriving  at  this  conclusion  makes  an 
honest  mistake  as  to  the  race  to  which  a  party  belongs,  exer- 
cising at  the  same  time  reasonable  care  and  diligence  and 
Judgment  to  ascertain  this  fact,  the  railroad  company  is  not 
responsible  in  damages. 

2.  Same.    Liahilitu  in  case  of  negligence. 

But  a  railroad  company  whose  conductor  fails  to  exercise  ordi- 
nary care,  diligence  and  Judgment  in  ascertaining  the  race  to 
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wHMt  a  patty  belongs,  mkf  be  held  liable  fior  «cib«taiitial 
damages  therefor,  a&d  may  undw  certain  circumstaoces  be 
held  liable  for  punitive  damages. 


From  Shelby  Ck)trNTY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County,  Division  No.  2.    D.  Waltbb  Malone,  Judge. 

G.  T.  FiTZHUOH  for  Plaintiff  in  Error. 

Jbbbs  Hoen  aild  L.  T.  M«  Canada  for  Defendants  in 
En^or* 

Mr.  Jttstice  Hall  deliwred  the  opinion  of  the 
Court. 

Thm  was  an  action  brought  by  the  defendants  in 
error,  John  A.  Cathey  and  \dfe,  Clara  P.  Cathey,  in  the 
Circuit  Court  of  Shelby  County,  against  the  railroad  com- 
pany, to  recover  damages  for  an  alleged  insult  offered  to 
Mrs.  Cathey  while  a  passenger  on  one  of  the  defendant's 
trains  by  the  conductor  in  charge  of  said  train,  consist- 
ing of  calling  her  a  negress,  and  attempting  to  compel  her 
to  go  in  the  coach  provided  for  negro  passengers;  Mrs. 
Cathey  being  a  white  woman  of  refinement  and  culture. 

The  railroad  company  pleaded  the  general  issue. 

The  case  was  tried  before  the  Circuit  Judge  and  a  jury, 
and  at  the  conclusion  of  all  the  evidence,  both  the  plaintiff 
and  the  defendants  moved  the  Court  to  direct  a  verdict  in 
their  favor,  respectively.  Thereupon,  it  was  agreed  by  and 
between  the  parties  that  the  jury  should  be  dispensed  with, 
and  the  trial  Judge  should  hear  and  determine  the  case 
without  a  jury,  and  a  request  was  made  by  counsel  of  the 
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Court  that  he  make  and  file  a  special  finding  of  f  acts,  and 
his  conclusions  of  law  thereon,  in  writing,  which  was  done, 
and  the  same  constitute  a  part  of  the  record  in  the  case. 

While  the  Circuit  Judge  does  not  set  out  in  his  written 
findings,  specifically,  all  the  facts  found  hy  him,  he  does 
find  the  conductor's  version  of  the  trouble  to  be  true,  and 
there  was  no  exception  taken  by  either  of  the  parties  to 
the  written  findings  filed  by  the  Circuit  Judge,  and  no 
request  made  for  any  additional  finding  of  facts. 

The  Circuit  Judge  found  that  the  conductor  did  mistake 
Mrs.  Cathey  for  a  negress,  but  in  doing  so,  acted  under  the 
honest  belief  that  she  was  one,  and  that  the  mistake  was 
not  willfully  or  wantonly  made;  but  that  the  conductor 
failed  to  exercise  ordinary  care  in  determining  the  race 
to  which  Mrs.  Cathey  belonged;  that  she  was  entitled  to 
recover  for  said  indignity,  and  rendered  judgment  against 
the  railroad  company  for  $1,500,  damages,  from  which 
judgment  the  railroad  company  appealed  to  this  Court, 
after  its  motion  for  a  new  trial  had  been  overruled,  and 
has  assigned  errors. 

There  being  no  exceptions  to  the  written  findings  of  the 
trial  Judge,  which,  as  before  stated,  found  the  version  of 
the  conductor  to  be  the  true  facts  in  the  case,  we  must 
accept  the  conductor's  version  of  the  matter.  His  version 
was,  that  on  the  16th  day  of  November,  1911,  he  was  run- 
ning a  passenger  train  between  Nashville  and  Lebanon, 
Tennessee ;  that  he  got  into  Lebanon  on  his-  return  trip 
from  Nashville  at  10.35  a.m.,  got  his  dinner  at  his  home 
and  started  back  to  the  depot  about  12.10  p.m.,  for  the 
purpose  of  taking  his  train  back  to  Nashville,  which  was 
due  to  leave  Lebanon  about  one  o'clock  p.m.  On  his  way 
to  the  depot  he  says  a  colored  man  passed  him  in  a  buggy 
with  a  colored  woman;  that  he  glanced  at  the  woman  in 
the  buggy,  who  was  a  mulatto  of  large  size — about  the  size 


STATE  OF  TENNESSEE.  349 

Railway  Ck).  v.  Cathey. 

of  Mrs.  Cathey,  whom  the  conductor  says  he  did  not  know ; 
that  the  colored  woman  had  on  a  hat  and  veil  similar  to 
that  which  Mrs.  Cathey  wore;  that  when  he  reached  the 
depot  he  went  into  the  car  set  apart  for  white  persons,  and 
found  only  one  person  in  the  car — a  woman  whom  he 
says  he  honestly  believed  to  be  the  woman  he  had  seen  in 
the  buggy  coming  to  the  depot  with  the  colored  man,  but 
who  afterwards  turned  out  to  be  Mrs.  Cathey.  He  says 
he  went  up  to  her  in  a  courteous  way  and  "asked  her  if 
she  knew  the  law  in  Tennessee,''  and  she  replied  that  she 
did.  He  says  he  never  made  any  further  remarks  to  her 
at  that  time,  but  to  satisfy  himself  as  to  her  race,  and  to 
discharge  his  duty  under  the  law  in  the  matter  of  keeping 
the  races  separated  on  his  train,  he  went  out  and  secured 
the  colored  man,  whom  he  believed  had  brought  the  woman 
to  the  depot,  and  accompanied  him  into  the  car  where 
Mrs.  Cathey  was,  and,  in  her  presence,  asked  the  colored 
man :  "Is  this  the  party  you  brought  to  the  depot  ?"  The 
colored  man  said :  "It  is  not,  that  was  a  colored  woman, 
Sallie  Gordon,  my  sister.''  Thereupon,  Mrs.  Cathey  said : 
"I  suppose  you  take  me  to  be  a  negro."  The  conductor 
says  he  immediately  replied :  "Madam,  I  made  an  honest 
mistake,  and  I  b^  your  pardon."  He  says  Mrs.  Cathey 
began  weeping,  and  would  not  accept  any  apology  of  any 
kind  from  him,  though  the  trial  Judge  found  that  the  con- 
ductor never  afterwards  manifested  anything  except  the 
most  complete  and  thorough  repentance  and  remorse,  and 
that  while  the  mistake  was  honestly  made,  it  was  the  re- 
sult of  n^ligence  on  the  part  of  the  conductor. 

It  is  insisted  by  the  first  assignment  of  error  that  the 
findings  of  the  trial  Judge  were  insufficient  to  warrant 
his  conclusions  of  law;  but  that  on  the  facts  found  by 
him,  there  was  no  liability  on  the  part  of  the  railroad 
company,  and  a  judgment  should  have  been  rendered  in 
its  favor. 
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By  imotliQr  itfjwgnTneat  it  im  indicted  that  the  damage 
asseeaed  by  the  trial  Judge>  m  any  event,  were  grossly 
exoessiv^y  in  view  of  the  Court's  findings  that  the  mistake 
of  the  conductor  was  an  honest  one^  and  was  not  willfully 
or  wantonly  made. 

Under  the  Act  of  189 1,  chapter  62>  it  is  made  the  duty 
of  all  railroads  carrying  passengers  in  the  State  (other 
than  street  railroadfl)  to  provide  equal  but  separate  accom- 
modations for  white  and  colored  races,  by  providing  two  or 
more  passenger  cars  for  each  passenger  train,  or  by  di- 
viding the  passenger  cars  by  a  partition,  so  as  to  secure 
separate  accommodations  for  them.  An  exception,  how- 
ever, is  made  of  colored  nurses  who  may  be  traveling  with 
any  white  person,  it  being  provided  that  such  white  person 
may  take  said  nurse  into  the  car  or  eompartment  pro- 
vided for  white  pass^gers. 

By  section  2  of  said  Act,  it  is  provided  that  the  con- 
ductors of  passenger  trains  shall  have  power,  and  are  re- 
quired to  assign  to  the  car  or  compartments  of  the  car, 
when  it  is  divided  by  a  partition,  used  for  the  race,  to 
which  such  passengers  belong,  and  should  any  passenger 
refuse  to  occupy  the  car  to  which  she  or  he  is  assigned  by 
such  conductor,  said  conductor  shall  have  power  to  refuse 
to  carry  such  passenger  on  his  train ;  and  for  such  refusal 
neither  he  nor  the  railroad  company  shall  be  liable  for  dam- 
ages in  any  Court  of  the  State, 

By  section  3  of  said  Act,  it  is  provided  that  all  railroad 
companies  that  shall  refuse,  fail,  or  neglect  to  comply  with 
the  requirements  of  section  2  of  said  Act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be 
fined  not  less  than  $100,  nor  more  than  $500;  and  any 
conductor  that  shall  fail,  neglect  or  refuse  to  carry  out 
the  provisions  of  said  Act  shall,  upon  conviction,  be  fined 
not  less  than  $25  nor  more  than  $50  for  each  offense. 
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Under  the  Act  referred  to  it  is  clearly  the  duty  of  con- 
ductors in  charge  of  passenger  trains  to  determine  the  race 
to  which  passengers  belong  and  keep  them  separated  in  the 
manner  prescribed  by  said  Act,  and  he  must  ezercise  ordi- 
nary care  in  doing  so,  and  if,  while  in  the  exercise  of  ordi- 
nary care,  he  makes  an  honest  mistake  in  determining  the 
color  or  race  of  a  passenger  falling  within  the  provisions 
of  said  Act,  the  railroad  company  is  not  liable  for  such 
mistake.  Southern  Railway  Co.  v.  TJvurman,  121  Ky., 
716 ;  90  S.  W.,  340 ;  L,  <&  N.  Railway  Co.  v.  Catron,  102 
Ky.,  328,  43  S.  W.,  443 ;  Norfolk  <&  W.  Ry.  Co.  v.  Stone, 
(Va-),  69  S.  K,  927;  L.  &  N.  R.  R.  Co.  v  Ritchel,  148 
Ky.,  701,  41  L.  K  A.  (N.  S.),  958,  and  note. 

The  Circuit  Judge,  in  his  written  findings  of  facts, 
found  that  the  mistake  of  the  conductor,  in  the  case  under 
consideration,  was  the  result  of  negligeince  on  his  part.  We 
think  there  is  evidence  in  the  record  to  support  this  find- 
ing. It  is  not  (daimed  by  the  conductor  that  there  was 
anything  about  the  complexion  of  Mrs.  Cathey  or  in  her 
features  that  indicated  that  she  was  a  negress.  The  only 
thing  that  induced  him  to  believe  that  she  was  the  same 
woman  he  had  seen  in  the  buggy  with  the  colored  man 
was  her  size  and  the  hat  and  veil  she  wore.  The  veil  she 
wore  dropped  just  below  the  brim  of  her  hat,  and  her 
features  were  fully  exposed  to  the  view  of  the  conductor. 
He  does  not  claim  that  Mrs.  Cathey  resembled  a  negress 
in  features,  or  that  her  complexion  presented  a  dusky  hue, 
or  any  other  evidence  that  she  had  negro  blood  in  her 
veins.  He  admits  further  that  it  was  not  necessary  for 
him  to  bring  the  colored  man,  Frank  Drake,  into  the  car 
and  in  the  presence  of  Mrs.  Cathey,  in  order  to  verify  his 
belief  that  she  was  the  same  woman  whom  he  had  seen 
in  the  buggy  with  him,  but  that  this  information  could 
have  been  ascertained  from  Drake  without  bringing  him 
into  the  presence  of  Mrs.  Cathey. 
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We  think  the  trial  Judge  was  correct  in  fiTiHing  that 
the  conductor  failed  to  exercise  ordinary  care  with  respect 
of  the  duty  imposed  upon  him  by  statute,  and  that  the  rail- 
road company  is  liable  to  the  plaintiffs  for  some  damages. 
The  indignity  was  such  as  to  cause  humiliation  to  Mrs. 
Cathey. 

We  think,  however,  that  the  judgment  rendered  by  the 
Circuit  Judge  is  grossly  excessive,  in  view  of  the  fact  that 
there  was  no  intentional  wrong  on  the  part  of  the  con- 
ductor, and  the  further  fact  that  Mrs.  Cathey  suffered  no 
physical  injury,  except  more  or  less  nervousness  occasioned 
by  the  indignity.  It  further  appears  that  there  were  no 
other  passengers  in  the  car  at  the  time,  which  fact  must 
be  considered  in  determining  the  amount  of  damages  to 
be  recovered.  It  also  appears  that  the  conductor,  imme- 
diately upon  discovering  his  mistake,  as  found  by  the  trial 
Judge,  offered  a  thorough  and  most  abject  apology,  which 
should  also  be  looked  to  in  considering  the  question  of 
damages. 

We  are  of  opinion  that  the  sum  of  $260  would  be  fair 
compensation  for  the  plaintiffs  under  all  the  facts,  and  the 
judgment  will  be  so  modified  as  to  allow  the  plaintiffs  a 
recovery  for  this  amount. 

The  railroad  company  wiU  be  taxed  with  all  the  costs 
of  the  case. 
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C.  E.  Dbaxe  v.  John  M,  Cusbieb^  et  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Knoxville.     September  Term,  1913.) 

1.  Mabbiage  IjIgenbes.    Liability  of  clerk  for  iaatUng  toithout  oorir 

sent  of  parent  or  guardian. 

A  County  Court  Clerk  is  not  subject  to  suit  in  a  civil  action  for 
issuing  a  marriage  license  to  a  female  under  sixteen  years  of 
age  without  the  written  consent  of  the  father  and  mother  or 
guardian  of  said  infant. 

2.  Same.    Action  for  penalty  under  section  4196,  Shannon^s  Code, 

Nor  can  suit  be  brought  for  the  paialty  of  $500.00  denounced 
by  section  41d5,  Shannon's  Code,  against  County  C<>urt  Clerks 
who  knowingly  issue  licenses  to  persons  incapable  of  entering 
into  a  valid  marriage  contract,  in  cases  .where  the  clerk  has 
issued  licenses  to  female  minors  under  sixteen  years  of  age 
without  the  written  consent  of  the  i>arent  or  guardian  of 
such  minor. 


From  Knox  County. 

«  » 

Appeal  in  error  from  the  Circuit  Court  of  Knox  County. 
V.  A.  HuFFAKEB,  Judge. 

Jos.  W.  Sneed  and  Habby  Hall  for  Plaintiff  in  Error. 

Gbeen,  Webb  &  Tate  for  Defendant  in  Error. 

Mb.    Justice    Hall    delivered    the    opinion    of    the 
Court. 

This  suit  was  instituted  by  the  plaintiff  in  error,  C.  E. 
Drake,  against  the  defendant  in  error,  John  M.  Currier, 

23 
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before  a  justice  of  the  peace  of  Knox  County,  to  recover 
a  penalty  of  $500.  There  was  a  judgment  in  favor  of 
the  defendant  in  error  in  the  Court  below,  where  the  case 
was  heard  upon  demurrer,  and  the  plaintiff  in  error's 
suit  dismissed.  He  has  appealed  to  this  Court,  and  has 
assigned  errors. 

The  warrant  as  originally  issued  cited  the  defendant, 
who  was  the  County  Court  Clerk  of  Knox  County,  to 
appear  before  the  justice  isfluing  the  warrant,  or  some 
other  justice  of  the  peace  of  said  county  to  answer  the 
complaint  of  the  plaintiff  in  error,  C.  E.  Drake,  "in  a 
plea  of  debt  due  by  account,  action  of  debt,  penalty  for 
violation  of  statute.  Acts  of  1899,  chapter  26,  and  section 
4195  of  Shannon's  Code,  under  $500." 

The  demurrer  alleged  three  grounds  for  the  dismissal 
of  the  suit:  (1)  That  the  warrant  did  not  allege  in  what 
manner  the  statute  and  the  section  of  the  Code  referred 
to  had  been  violated;  and  (2),  that  the  suit  purported  to 
be  an  action  for  a  penalty  based  on  a  violation  of  a  statute, 
and,  therefore,  that  the  suit  should  have  been  brought  in 
the  name  of  the  State  on  relation  of  the  plaintiff  in  error ; 
and  (3),  that  the  warrant  alleged  no  such  violation  of  any 
statute  as  entitled  the  plaintiff  in  error  to  recover  in  said 
action. 

Thereupon,  the  warrant  was  amended  so  as  to  allege 
that  the  defendant  in  error  issued  or  caused  to  be  issued 

a  marriage  license  to  the  plaintiff's  daughter, 

Drake,  she  being  imder  the  age  of  sixteen  years  at  the 
time  said  marriage  license  was  issued  by  said  defendant, 
and  the  same  being  issued  without  the  written  or  verbal 

permission  of  the  parents  of  said Drake,  as 

provided  by  the  Act  of  1899,  chapter  26,  and  in  violation 
of  section  4195  of  Shannon^s  Code. 
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We  are  of  the  opinion  that  the  demurrer  was  properly 
sustained.  Section  4195  of  Shannon's  Code  provides  as 
follows :  ^^If  a  derk  knowlingly  grants  a  marriage  license 
to  persons  incapable  thereof,  he  diall  forfeit  and  pay  a 
fine  of  $500  to  be  reeoveared  by  action  of  debt  for  the  use 
of  the  person  siting.'^ 

By  the  Act  of  ld9^,  chapter  26,  ^ich  is  brought  into 
Shannon's  Code  Supplement  at  section  41d2  thereof,  it  is 
provided: 

''No  County  Court  CL^k  in  thi&  State  shall  issue  a 
license  to  authorise  the  marriage  of  any  persons  either 
one  of  whom  at  the  time  shall  be  tmder  the  age  of  sixteen 
yeaiB,  unless  written  permission  thereof  is  furnished,  to 
be  preserved  in  the  County  Court  Clerk's  office^  signed 
by  the  father,  or  if  he  dead,  then  by  the  mother,  or  if 
she  be  dead,  then  by  the  guardian  of  such  person  apply- 
ing for  such  license  or  for  whom  such  application  is  made. 
Any  Cleik  or  Deputy  Clerk  knowiin^y  violating  this  Act 
shall  be  guilty  of  misdemeancnr." 

It  is  insisted  by  the  plaintiff  in  error  that  his  daugh- 
ter, under  the  provisions  of  the  statute  above  quoted,  was 
incapable  of  contracting  marriage,  and,,  therefore,  he  is 
entitled  to  recover  the  penalty  provided  in  section  4195, 
hereinbefore  quoted,  and  that  the  Circuit  Judge  committed 
error  in  sustaining  the  demun«r. 

We  are  of  the  opinion  that  tfaia  contention  is  not  sound. 
The  Aet  of  1899,  chapter  26,  does  not  give  any  right  of 
action  to  the  parent  who  may  be  aggr^ved  by  the  act  of 
the  County  Court  Clerk  in.  issuing  a  marriage  license 
to  his  daughter  under  sixteen  years  of  age,  without  his 
written  permission.  The  Act  does  nothing  more  than 
prescribe  a  penalty,  which  is  purely  criminal  in  its  nature, 
for  its  violation,  and  can  only  be  enforced  by  a  criminal 
prosecution.    So,  if  the  plaintiff  in  error  is  entitled  to  re- 
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cover  at  all,  it  must  be  under  the  section  of  the  Code  here- 
inbefore referred  to. 

We  are  of  the  opinion  that  the  section  referred  to  has 
no  reference  to  marriages  of  the  character  of  the  one  in 
question.  A  female  over  twelve  years  of  age  but  under 
sixteen,  is  not  incapable  of  contracting  marriage.  The 
marriage  is  neither  void  nor  voidable.  We  are  of  the 
opinion  that  section  4195  of  Shannon's  Code  has  reference 
to  parties  who  are  incapable  of  contracting  marriage,  on 
account  of  the  existence  of  some  legal  obstacle  which  in- 
capacitates him  or  her  to  make  a  matrimonial  contract, 
such,  as  a  female  under  twelve  years  of  age,  or  a  male 
under  fourteen  years  of  age,  or  a  person  having  a  living 
husband  or  wife.  It  does  not  have  reference  to  a  mere 
limitation  like  the  one  imposed  by  the  Act  of  1899,  which 
in  no  way  affects  the  validity  of  the  marriage. 

In  the  absence  of  a  provision  in  the  Act  of  1899, 
authorizing  the  recovery  of  ihe  penalty  8ned  for,  md  be- 
ing  of  the  opinion  that  section  4195  has  no  application 
to  the  matter  complained  of,  the  plaintiff's  suit  must  fail. 
In  the  absence  of  a  statute  so  providing,  a  parent  has  no 
right  of  action  against  a  clerk  for  the  wrongful  issuance 
of  a  marriage  license  to  his  minor  child.  Holland  v. 
Baird,  32  Am.  Kep.,  360 ;  26  Cyc,  825.  The  Act  of  1899 
gives  no  such  right  of  action,  and  as  already  stated,  we 
are  of  the  opinion  that  section  4195  of  the  Code  does  not 
apply  to  a  marriage  license  issued  by  the  derk  under  the 
circumstances  alleged  in  the  warrant. 

The  judgment  is  affirmed  with  costs. 
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H.  R,  Vaughn,  Adm^b.,  v.  Cabby  Williams,  et  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
{Nashville.     December  Term,  1913.) 

1.  Pleadino  and  Practice.    Payment.    Burden  of  proof. 

Payment  Is  an  affirmative  defense  wMcli  must  be  made  in  the 
answer  or  by  plea  and  sustained  by  the  proof.  There  is  no 
presumption  of  payment.  When  complainant  establishes  the 
existence  of  the  debt  sued  upon  the  burden  of  showing  the 
payment  or  extinguishment  of  the  obligation  is  upon  the  de- 
fendant. 

2.  Same.  Suit  filed  against  administrators,  etc. 

This  rule  obtains  in  suits  by  or  against  administrators  and 
executors  whether  brought  in  a  common  law  or  Chancery 
Oourt. 


Fbom  Smith  County. 


Appealed  from  the  Chancery  Court  of  Smith  County. 
A.  H.  KoBEBTs,  Chancellor. 

L.  A.  LiGON  and  H.  B.  McGinnis  for  Complainant. 

W.  C.  Davidson  for  Defendants. 

Mb.  Justice  Hall  delivered  the  opinion  of  the 
Court. 

In  this  cause,  which  is  an  insolvent  proceeding  coming 
from  the  Chancery  Court  of  Smith  County,  Champ  Wil- 
liams recovered  a  decree  against  appellants,  L.  A.  Ligon 
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and  H.  B.  McGinnesS;  administrators  de  bonis  non  of  the 
estate  of  J.  W.  Williams,  deceased,  for  the  sum  of  $788. 
The  account  of  Williams,  upon  which  this  recovery  was 
sou^  and  based,  is  composed  of  some  four  or  move  items, 
one  of  which  was  for  $213,  representing  an  alleged  in- 
debtedness due  i^ppellee  WilHams  from  the  estate  of  his 
deceased  brother,  J.  W.  Williams,  growing  out  of  a  horse 
and  mule  trade  had  between  them  in  October,  1908,  and 
before  the  deatb  ef  J.  W.  Williams,  wkidi  oecunred  m  the 
year  1910. 

From  so  much  of  the  Chancellor's  decree  as  allowed 
a{)pellee  a  recovery  for  the  $213  above  referred  to,  the 
administrators  have  appealed  to  this  Court  and  haiEe  as- 
signed errors.  There  was  no  appeal  from  the  other  items 
of  the  decree. 

Upon  a  hearing  of  the  cause  in  the  Court  below  appellee 
Williams  offered  testimony  as  to  the  tranaactiaflL,  otut  of 
which  he  claims  the  item  of  $213  alleged  to  be  due  him 
from  his  brother's  estate,  arose,  but,  upon  objection  by 
appellants  to  his  testimony,  it  was  excluded,  and  no  ex- 
ception was  taken  by  appellee  to  the  action  of  the  Court 
in  excluding  said  testimony.  Appellee  introduced  another 
witness  by  the  name  of  Willard  Smith,  who  testifies  that 
he  was  present  at  appellee's  bam  at  Celina,  Tennessee, 
about  October,  1908,  when  appellee  swapped  iwo  mules  to 
appellants'  intestate,  J.  W.  Williams,  for  a  sorrel  horse, 
and  that  J.  W.  Williams  agreed  to  pay  appellee  the  sum  of 
$213  as  the  diiference  between  the  two  mules,  the  collars 
then  on  them  and  the  horse ;  that  J.  W.  Williams  did  not 
pay  appellee  the  difference  then,  nor  did  he  give  appellee 
any  note  for  the  difference ;  but  did  agree  to  pay  appellee 
this  amount  as  a  part  of  the  consideration  of  said  trade. 
Smith  says,  that  so  far  as  he  knows,  there  was  no  set 
time  agreed  upon  when  the  difference  should  be  paid,  and 


STATE  OF  TENNESSEE.  8B» 

Vftuglin  V.  Williams. 

idiere  is  no  evidenoe  in  the  Jrecord  tending  to  show  that 
this  difference  was  ever  paid  by  J.  W.  Williams  in  his  life- 
time. 

It  is  insisted  by  appellants,  under  their  assignment  of 
error,  that  the  evidence  of  Smith  does  not  establish  the 
estate's  liability  for  the  item  of  $213.  It  is  insisted,  that 
to  entitle  appellee  to  a  credit  for  this  item  of  his  account, 
it  must  be  shown  that  it  was  due  him  from  J.  W.  Wil- 
liams at  flie  time  of  the  death  of  the  latter,  and  that  this 
has  not  been  done  either  directly  or  circumstantially.  It 
is  insisted  that  there  is  no  presumption  of  law,  upon  it 
being  shown  that  the  debt  once  existed,  that  it  continued 
to  exi«t  until  payment  is  shown.  In  other  words,  the  gist 
of  the  contention  of  appellants  is,  that  it  is  not  sufficient 
to  show  that  the  debt  was  contracted  by  their  intestate, 
but  that  appellee  must  go  further  and  show  that  the  in- 
debtedness was  owing  to  him  at  the  time  of  the  death  of 
their  intestate. 

We  are  of  opinion  that  appellfmts'  contention  is  not 
sercmd.  Upon  appellee  showing  that  the  debt  once  existed, 
it  devolved  upon  appellants  to  show  by  some  competent 
evidence,  either  direct  or  circumstantial,  that  the  debt 
had  been  paid. 

"The  general  rule  is  well  settled  that  payment  is  an 
affirmative  defense  and  will  not,  in  the  first  instance,  be 
presumed,  but  after  the  antecedent  existence  of  the  in- 
debtedness has  been  proved  by  the  creditor,  the  burden  of 
proving  its  discbarge  by  payment  is  upon  the  debtor  or 
person  alleging  the  payment."  Am.  &  Eng.  Encyc.  of 
Law,  Vol.  22,  587,  and  the  many  cases  there  cited. 

It  appearing  from  the  uncontradicted  evidence  of  the 
witness  Smith  that  the  debt  was  contracted  by  the  de- 
ceased, J.  W.  Williams,  and  once  existed,  the  burden  of 
proof  was  on  appellants  to  show  that  the  debt  had  been 
paid. 
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The  decree  of  the  Chancellor  is  aflirmed  with  costs,  and 
the  cause  will  be  remanded  for  further  proceedings. 


W.  U.  Telegraph  Company  v.  D.  C.  Hicks  and  Wife. 

1.  Tele»baph  Compaioes.    Negligence  toUh  respect  to  delivery  of 

message  "beyond  town  delivery  limits  where  message  indicates 
postoffice  delivery. 

A  telegraph  company  to  whom  was  dellverecL  for  transmission 
a  message  addressed  as  follows:  "Mrs.  Lum  Hicks,  R.  F.  D. 
No.  2,  JelUco,  Tenn.,"  cannot  be  held  guilty  of  negUgence  with 
respect  to  the  deUvery  of  said  message  If  the  agent  at  the 
receiving  office,  within  a  reasonable  time  after  receiving  the 
same,  dropped  the  same  in  the  United  States  mails  in  an 
envelope  addressed  as  indicated  in  said  message,  although  it 
was  known  to  the  agent  that  the  next  day  would  be  a  holiday 
for  the  carrier  upon  route  No.  2,  and  that  the  message  would 
not  be  delivered  until  the  day  after  the  succeeding  day,  pro- 
vided of  course  the  sendee  lived  beyond  the  city  delivery 
limits. 

2.  Same. 

Such  address  will  be  construed  by  the  Courts  as  a  direction  to 
the  receiving  agent  to  use  the  mails  as  the  means  of  securing 
delivery  thereof,  and  the  company  cannot  be  held  responsible 
in  damages  by  following  this  suggestion. 


From  Campbell  Countt. 

Appeal  in  error  from  the  Circuit  Court  of  Campbell 
County.    Zen  Hicks,  Judge. 

Shields  &  Cates  and  Owens  &  Taylor  for  Plaintiff 
in  Error. 
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John  Jennings,  Jr.,  for  Defendants  in  Error. 

Mb.  Justice  Hall  delivered  the  opinion  of  the 
Court. 

An  action  instituted  by  D.  C.  Hicks  and  wife,  Sarah 
Ann  Hicks  (D.  C.  Hicks  being  commonly  known  in  the 
vicinity  where  he  lived  as  Lum  Hicks),  against  the  West- 
ern Union  Telegraph  Company,  before  a  justice  of  the 
peace  of  Campbell  County,  to  recover  damages  for  the 
negligent  failure  to  promptly  deliver  a  telegram. 

Upon  the  case  being  finally  carried  to  the  Circuit  Court 
of  the  county,  where  a  trial  was  had  before  the  Court 
and  a  jury,  a  verdict  and  judgment  were  rendered  against 
the  telegraph  company  for  the  sum  of  $250  damages,  from 
which  it  appealed  to  this  Court,  after  its  motion  for  a 
new  trial  had  been  overruled,  and  errors  have  been  as- 
signed. 

The  telegram  in  question  was  delivered  to  the  plaintiff 
in  error  by  B.  F.  McNew  at  its  office  at  Fairbury,  Ne- 
braska, on  November  29,  1911,  and  read  as  follows: 

"Mrs.  Lum  Hicks,  K.  F.  D.  No.  2,  Jellico  Tenn. 
"Arrel  died  today.    Wire  if  you  can  come. 

"(Signed)  B.  F.  McNew.'^ 

The  Arrel  referred  to  in  said  telegram  was  a  brother 
of  the  sendee,  Mrs.  D.  C.  Hicks,  and  lived  at  Fairbury, 
Nebraska,  at  the  time  of  his  death,  which  occurred  on  the 
date  of  the  sending  of  the  above  telegram. 

The  telegram  was  received  by  the  plaintiff  in  error  at 
its  Jellico  office  at  10.45  o'clock  on  the  morning  it  was 
delivered  to  the  initial  office  in  Fairbury,  and  in  accord- 
ance with  the  company^s  rules  and  custom  at  Jellico,  when 
a  message  is  received  by  it  directed  to  a  person  on  a 
rural  free  delivery  route  leading  out  from  Jellico,  it  was 


382  COUBT  OiT  CIVIL  APPEALS, 

Telegsaph  Co.  i;.  Hlcka. 

deposited  m  the  pofil;oiffiiie  at  Jellies  for  delivery.  It  ap- 
pearing that  the  sendee  lived  beyond  the  free  delivery  lim- 
its of  the  Jellico  office.  The  company's  free  delivery  lim- 
its at  Jellico  being  one-half  mile.  The  undisputed  evi- 
dence is  that  the  sendee,  Mrs.  Hicks,  lived  about  two 
miles  from  the  company's  Jellico  office,  on  rural  route 
Wo.  2, 

The  message  was  placed  in  the  postoffice  at  Jellico  by 
the  plaintiff  in  error's  operator  within  a  few  minutes  after 
it  was  received,  which  was  too  late  for  it  to  be  carried  out 
by  the  rural  route  carrier  on  that  day,  he  having  gone  out 
on  his  route  about  seven  o'clock  in  the  morning.  The  fol- 
lowing day,  Thursday,  was  Thanksgiving  day,  and  no 
mail  was  carried  out  on  route  No.  2  on  that  day.  There- 
fore, the  telegram  was  not  carried  out  on  said  route  until 
Friday,  the  day  after  Thanksgiving.  The  sendee  did  not 
go  to  the  box,  where  she  was  accustomed  to  receive  her 
mail,  until  Saturday  morning,  when  she  received  the  tele- 
gram four  days  after  its  delivery  to  the  company  at  its 
Fairbury  office,  and  too  late  to  attend  her  brother's  funeral. 
She  says  if  she  had  received  the  telegram  promptly  she 
would  have  wired  her  brother,  B.  F.  McNew,  and  could 
and  would  have  gone  to  Fairbury  and  been  present  at  the 
funeral.  Her  husband  also  testified  that  he  was  able  to 
and  would  have  furnished  her  transportation  to  Fairbury. 

The  evidence  fails  to  show  that  there  was  any  arrange- 
ment made  by  the  sender  with  the  tel^raph  company  for 
the  delivery  of  the  telegram  to  Mrs.  Hicks  by  a  special 
messenger.  Nor  is  there  any  evidence  tending  to  show  that 
the  sender  had  knowledge  of  the  company's  free  delivery 
limits  at  Jellico. 

By  the  first  error  assigned  it  is  insisted  that  the  Court 
below  erred  in  not  directing  a  verdict  in  favor  of  the  plain- 
tiff in  error,  upon  its  motion,  made  at  the  close  of  all  the 
evidence  in  the  case. 


STATE  OF  TENNESSEE,  86a 

Telegxaph  Co.  v,  Hlcka. 

It  ifi  idtaisted  by  tke  plaiBtiff  in  error  that  the  mea- 
Mge  in  que&tiou  having  boeu  addressed  te>  the  sendee  cm 
a  rusal  free  deliinerj  route,  beyond  the  city  of  Jellico, 
and  beyond  its  free  delivery  limits,  it  was  not  required 
to  deliver  said  message  to  the  sendee  by  a  messenger,  in 
the  ahsenfie  cf  an  arrax^ement  with  the  company  to 
that  effect,  and  the  payment  of  a  apecial  charge 
for  such  delivery;  and  that  when  it  placed  said 
message  in  the  postoffice  at  Jellioo,  the  terminal 
office,  to  he  transported  by  the  regular  course  of 
the  United  States  mails  to  the  sendee  on  said  rural  route, 
it  complied  with  its  ec>nl«ract,  aftd  bo  recovery  can  be  had 
against  it  for  any  delay  that  may  have  occurred  after  the 
mes8<ige  was  dieposited  in  the  postoffiee  at  Jellico. 

We  axe  of  opinion  that  this  contention  is  well  grounded. 
The  laessage  which  was  s^it  to  the  plaintiff  clearly  showed 
that  Jellico  was  the  terminal  office  in  the  line  of  defendant, 
to  which  the  message  was  to  be  sent,  and  that  the  message, 
when  received  at  that  office,  would  have  to  be  transferred 
to  the  mails  for  delivery  to  the  plaintiff.  We  think  it 
clearly  appears  that  it  was  intended  by  the  sender,  that 
when  the  message  was  received  at  the  terminal  office,  it 
should  and  would  be  transported  through  the  mails  to  the 
sendee  on  the  rural  route  designated  on  the  message  itself. 
If  this  were  not  true,  why  was  the  rural  route  upon  which 
the  sendee  received  her  mail  designated  on  the  message? 
If  it  were  intended  that  the  message  should  be  delivered  to 
the  sendee  by  a  messenger  upon  its  receipt  at  Jellico,  and 
then  given  to  a  special  messenger  and  carried  to  the  sendee 
at  her  residenee  on  the  rural  route  mentioned,  why  was  it 
not  simply  addressed  to  the  sendee  at  Jellico,  without  the 
prefix  "K.  F.  D.  No.  2"  ? 

The  evidence  shows  that  the  sender  knew  that  the  sendee 
lived  out  from  Jellico  on  rural  route  No.  2.     While  it 
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does  not  expressly  appear  that  he  knew  the  distance  she 
lived  from  Jellico,  it  is  apparent  that  he  knew  she  lived 
beyond  the  limits  of  the  town,  and  in  all  probability  sev- 
eral miles  therefrom. 

We  think  the  case  of  Oainey  v.  Telegraph  Co.,  reported 
in  136  N.  C,  264,  is  directly  in  point  The  message  in 
that  case  was  addressed  as  follows : 

"Mr.  Noel  Gainey  (P.  O.,  Idaho),  Fayetteville,  K  C. 

"The  doctor  is  dead.  Write  if  you  can  come.  Died  at 
7.45  today.  Mes.  W.  E.  Gainey/' 

The  Court,  in  passing  upon  the  case,  said: 

"The  message  which  was  sent  to  the  plaintiff  clearly  in- 
dicated that  Fayetteville  was  the  terminal  office  on  the  line 
of  defendant  to  which  the  message  was  to  be  sent,  and 
that  the  message,  when  transmitted  from  Live  Oak  and 
received  at  that  office,  would  have  to  be  transferred  to  the 
mails  for  delivery  to  the  plaintiff.  If  this  is  not  true, 
why  was  there  a  double  address,  one  to  Fayetteville  and 
one  to  Idaho?  There  is  another  significant  fact  in  the 
case:  The  message  was  not  only  addressed  to  Fayette- 
ville as  the  farthest  reach  of  the  telegraph  service;  but 
Idaho  was  indicated,  not  as  a  place  merely  of  the  plain- 
tiff's residence  in  the  vicinity  of  Fayetteville,  but  as  his 
postoffice  or  place  where  he  received  his  mail.  If  the  par- 
ties intended  that  the  message  should  be  sent  to  Fayetteville 
and  then  given  to  a  special  messenger  and  carried  to  the 
sendee  at  Idaho,  why  not  use  the  simple  word  'Idaho,'  with- 
out the  prefix  T.  O.'  ?  But  if  it  was  their  purpose  that 
the  message  should  go  to  Fayetteville  by  wire,  and  then  a 
written  copy  be  mailed  to  the  sendee  at  Idaho,  it  would  be 
perfectly  natural  to  use  the  prefix,  and  we  can  readily 
understand  in  such  a  case  why  it  should  have  been  done." 
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In  Taylor  v.  Telegraph  Company  (Ky.),  123  S.  W., 
311,  it  was  held  that  where  a  telegraph  company  received 
a  message  addressed  to  a  postoffice  box,  it  performed  its 
contract  when  it  placed  the  message  in  an  envelope,  cor- 
rectly addressed,  in  the  postoffice  within  a  reasonable  time, 
though  the  sendee  did  not  receive  the  message,  for  the  ad- 
dress designated  the  place  of  delivery. 

In  that  case  the  message  was  addressed  to  the  sendee, 
S.  J.  Taylor,  P.  O.  Box  167,  Paducah,  Kentucky.  The 
defendant  company,  upon  the  receipt  of  the  message  at  its 
Paducah  office,  promptly  deposited  it  in  the  postoffice  for 
delivery. 

In  King  v.  Telegraph  Company  (Ark.),  117  S.  W.,  521, 
a  message  to  be  telegraphed  plaintiff  at  L.  was  given  the 
operator,  who  was  told  of  its  importance,  and  that  plaintiff 
lived  in  the  country,  four  miles  from  L.,  and  was  asked 
his  charges  for  sending  and  delivering.  Twenty-five  cents, 
the  amoimt  he  stated,  was  paid ;  but  this  was  the  regular 
charge  for  sending  to  and  delivering  at  L.,  and  nothing 
was  said  by  either  the  operator  or  the  sender  about  extra 
charges  for  messenger  service.  The  message  was  promptly 
received  at  L.,  the  delivery  limit  for  which  was  half  a  mile 
from  the  office,  and  it  was  found  that  plaintiff  was  not  in 
town,  that  she  lived  six  or  eight  miles  in  the  country, 
whereupon  the  message  was  mailed  to  her  at  L.  Held, 
that  there  was  no  negligence  in  the  company's  failure  to 
deliver  by  a  messenger. 

We  are  of  opinion  that  there  is  nothing  in  the  case  of 
McCaul  V.  Telegraph  Company,  114  Tenn.,  661,  that  con- 
flicts with  our  holding  in  the  case  at  bar.  We  do  not  think 
that  there  was  any  implied  obligation  resting  upon  the 
plaintiff  in  error  to  deliver  the  message  in  question  by  a 
special  messenger,  in  view  of  the  double  address,  to  the 
sendee's  residence,  in  the  absence  of  a  special  arrangement 
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between  Ae  parties  Aat  it  should  be  done.  We  ihink  the 
company  had  the  right  to  assume  that  it  was  contemplated 
by  the  sender  that  when  the  message  reached  the  terminal 
office,  it  would  be  deposited  in  the  mails^  and  in  that  way 
be  delivered  to  the  sendee.  If  this  were  not  true,  as  be- 
fore indicated,  liiere  can  be  no  reason  for  the  sender  pre- 
fixing the  rural  route  upon  which  she  lived. 

It  results  that  we  are  of  opinion  that  the  Court  com- 
mitted error  in  not  sustaining  the  motion  for  a  directed 
verdict.  Therefore,  it  will  be  sustained  here,  and  the 
plaintiffs'  suit  will  be  dismissed  with  costs. 
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C«  C.  HiosB  V.  James  Wajlker,  et  ai^ 

1.  Fraud  akd  Deceit  with  Respisct  to  Agbngt.    Aiding  a  party 

in  the  purchase  of  land  tcithout  disclosing  employment  hy 
seller, 

A  party  who  offers  to  or  agrees  to  assist  another  In  the  purchase 
of  land  as  a  friend  and  as  aa  act  of  kindness  Is  gruilty  of  fraud 
and  deceit  In  representing  the  seller  in  promoting  the  trade, 
at  the  same  time  failing  to  disclose  this  fact  to  the  party  for 
whom  he  is  ostensibly  acting ;  and  he  may  be  held  liable  to  an 
aecounting  for  any  profits  he  may  have  made  in  the  transac- 
tion or  responsible  in  damages  to  the  party  who  requested 
him  to  act 

2.  Same.    Reduction  of  price.    Cancellation  of  notes. 

In  such  case  the  pun^as^  may  file  a  bill  to  require  the  intar- 
vening  party  to  account  for  profits ;  and  if  the  compensation 
paid  by  the  original  seller  to  this  party  guilty  of  deceit  con- 
sists of  purchase  money  notes  given  by  the  purchaser  to  the 
seller,  the  collection  of  the  notes  may  be  ^ijoined. 


Fbom  McMiwn  Couwtt. 


Appealed  from  tbe  Chancery  Court  of  McMinn  County. 
V.  C.  Allks,  ChanoBllor. 

Eugene  Ivins  for  Complainant. 

Clbm  J.  Jones  for  Def^idants. 

Me.    Justice    Hall    delivered    the    opinion    of    the 
Court. 

The  bill  in  this  cause  was  filed  to  enjoin  the  collection 
of,  and  have  delivered  up  and  canceled,  two  notes  for  $500, 
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alleged  to  have  been  fraudulently  obtained  in  the  follow- 
ing manner: 

Prior  to  the  month  of  October,  1912,  the  complainant 
Hicks  was  a  resident  of  Cocke  County,  Tennessee.  He 
sold  his  little  farm  in  that  county,  and  went  to  McMinn 
County,  with  a  view  of  purchasing  a  farm  there.  The 
defendant  Walker  had  formerly  lived  in  Cocke  County, 
but  had,  some  years  previous  to  the  transaction  out  of 
which  this  litigation  grew,  removed  to  McMinn  County, 
and  was  residing  in  McMinn  County  at  the  time  the  com- 
plainant visited  said  county  with  a  view  of  purchasing  a 
farm.  Before  going  to  McMinn  County  complainant  was 
advised  by  a  Mr.  Woods  of  Cocke  County,  who  knew  the 
defendant  Walker  well,  to  go  to  see  Walker;  that  Walker 
could,  perhaps,  assist  him  in  purchasing  a  farm  in  Mc- 
Minn County.  Complainant  knew  Walker  by  reputation, 
and  knew  that  Walker  had  formerly  been  a  school  teacher 
in  Cocke  County,  and  he  believed  him  to  be  a  man  of  in- 
t^rity.  Thinking  that  Walker  was  familiar  with  land 
values  in  McMinn  County,  and  that  he  might  be  of  as- 
sistance to  complainant  in  purchasing  a  farm  in  that 
county,  he  went  to  see  Walker,  and  told  Walker  that  he 
desired  to  purchase  a  farm  in  said  county,  and  informed 
him  that  he  (complainant)  had  been  advised  to  come  an3 
see  him  by  their  mutual  friend,  Mr.  Woods.  Complainant 
asked  Walker  if  he  knew  of  any  farming  lands  for  sale 
in  that  county.  He  says  that  Walker  told  him  that  he 
would  be  glad  to  render  him  any  assistance  that  he  could 
in  purchasing  a  farm;  that  he  would  like  to  get  a  num- 
ber of  Cocke  County  citizens  to  move  to  that  coimty  and 
buy  farms,  and  that  he  knew  of  a  farm  in  the  locality 
where  he  (Walker)  lived,  that  could  be  purchased  for 
$7,000,  and  was  a  bargain  at  that  price.  He  proposed  to 
go  with  complainant  to  see  said  farm,  and  they  did  go 
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the  next  day  and  look  it  over  in  company  with  the  owner, 
Jerry  Pardue.  After  they  had  looked  at  the  farm,  and 
while  returning  to  the  house  of  Pardue,  the  defendant 
Walker  and  Pardue  walked  in  front  of  the  complainant 
and  seemed  to  be  holding  a  conversation,  after  which,  the 
defendant  Walker  dropped  back  to  where  complainant 
was,  and  told  him  that  the  farm  could  not  be  purchased  for 
less  than  $7,000,  and  that  he  (complainant)  need  not  ask 
Pardue  to  reduce  the  price.  Complainant  told  Walker  that 
he  was  not  able  to  pay  that  price  for  a  farm.  Walker  ad- 
vised him  to  buy  it,  telling  complainant  that  it  was  a  bar- 
gain ;  that  he  had  rather  have  it  than  the  Garrison  farm, 
which  was  situated  in  that  locality,  and  had  recently  sold 
for  a  much  larger  sum.  Defendant  told  complainant  that 
if  he  would  purchase  the  farm  he  (defendant)  would  get 
Pardue  to  arrange  the  payments  so  that  he  would  have  no 
trouble  in  meeting  them. 

Pardue,  who  was  examined  as  a  witness,  admits  that  he 
heard  the  defendant  Walker  make  this  statement  to  com- 
plainant, but  remained  silent. 

Complainant  did  not  purchase  the  farm  on  that  trip,  but 
asked  Pardue  if  he  would  give  him  two  or  three  days  in 
which  to  consider  the  matter,  and  Pardue  told  him  that 
he  would  give  him  as  much  time  as  he  wanted.  Com- 
plainant went  to  Sweetwater  that  day  and  spent  the  night, 
and  while  at  Sweetwater  he  decided  that  he  would  take  the 
farm.  He  returned  to  the  defendant  Walker's  home,  told 
him  of  his  decision,  and  asked  Walker  to  go  with  him  to 
Pardue  for  the  purpose  of  closing  the  deal,  and  told 
Walker  that  he  wanted  him  to  assist  in  having  prepared 
a  proper  deed  for  the  land.  Walker  did  accompany  him, 
and  the  deal  was  closed  at  the  price  of  $7,000,  complain- 
ant paying  $2,000  of  the  consideration  in  cash,  and  exe- 
cuted his  ten  notes  for  $500  each,  maturing  on  the  first 
24 
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day  of  January  of  each  year  thereafter  until  the  entire 
series  became  due,  and  a  deed  was  executed  by  Pardue  to 
complainant  for  the  land,  in  which  a  lien  was  expressly 
retained  for  the  payment  of  said  notes. 

It  appears;  in  fact,  the  evidence  is  undisputed  on  that 
point,  that  the  price  at  which  Pardue  held  the  farm  was 
only  $6,000,  and  this  was  well  known  to  the  defendant 
Walker  at  the  time  he  induced  complainant  to  pay  $7,000 
for  it.  Complainant  says  he  relied  on  the  statement  of 
Walker  that  the  farm  could  not  be  purchased  for  less  than 
$7,000,  and,  therefore,  did  not  discuss  the  price  with  Par- 
due.  Complainant  says,  in  substance,  that  he  had  im- 
plicit confidence  in  the  integrity  of  Walker;  believed  that 
he  was  his  friend,  and  was  doing  all  he  could  to  assist  him. 
It  appears  that  $6,000  was  Pardue's  sale  price  to  pur- 
chasers generally,  and  he  says  he  would  have  sold  the  farm 
to  complainant  at  $6,000. 

It  appears  that  after  the  sale,  the  defendant  Walker 
went  to  Pardue  and  demanded  two  of  the  $500  notes  as 
his  compensation  for  making  the  sale,  and  Pardue  indorsed 
to  him,  or  rather  to  the  defendant's  wife,  the  last  two  notes, 
as  compensation  for  his  services  in  making  the  sale.  These 
two  notes  were  indorsed  to  the  defendants'  wife,  who  is 
also  a  defendant  to  the  bill,  at  the  request  of  the  defend- 
ant Walker,  and  Mrs.  Walker  was  the  holder  of  these 
notes  at  the  time  the  bill  in  this  cause  was  filed. 

It  appears  that  Walker  paid  Pardue  fifty  cents  as  a 
consideration  for  indorsing  the  notes.  This  was  done,  ac- 
cording to  the  proof,  so  that  it  could  be  stated  by  Walker 
and  Pardue  that  a  consideration  passed  from  Walker  to 
Pardue  for  the  notes.  Pardue  and  Walker  both  agree  that 
it  was  understood  between  them  that  the  turning  over  of  the 
notes  to  Walker  was  to  be  kept  a  secret.  The  evidence 
shows  that  Mrs.  Walker  knew  all  the  about  the  transac- 
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tion,  and  that  she  furnished  her  husband  the  fifty  cents 
that  morning  before  he  left  home,  which  was  turned  over 
by  Walker  to  Pardue. 

It  is  insisted  by  Walker  that  the  reason  he  had  the  two 
notes  indorsed  to  his  wife  was,  that  he  owed  his  wife  some 
$1,500  or  more,  which  he  had  borrowed  from  her  before 
removing  from  Cocke  County,  and  that  he  had  these  notes 
indorsed  to  her  in  part  payment  of  that  indebtedness.  He 
admits,  however,  that  the  $1,500  he  borrowed  from  his 
wife  was  invested  in  a  farm  in  McMinn  County  by  him, 
and  the  title  was  taken  in  his  wife's  name. 

We  are  clearly  of  opinion  that  Walker  did  not  have  the 
two  notes  indorsed  to  his  wife  for  the  purpose  of  paying 
any  indebtedness  that  he  might  owe  her,  but  that  he  had 
the  indorsement  made  for  the  fraudulent  purpose  of  put- 
ting the  notes  beyond  the  reach  of  complainant  through  a 
Court  of  Equity,  and  to  prevent  them  from  being  canceled 
in  his  hands. 

We  are  of  opinion  that  the  conduct  of  Walker  towards 
the  complainant  was  of  the  most  fraudulent  character,  and 
he  cannot  be  permitted  to  profit  by  his  fraud  and  deceit 
of  a  man  who  implicitly  relied  on  his  integrity,  and  whom 
he  professed  to  be  gratuitously  assisting  and  befriending. 
It  was  by  the  fraudulent  conduct  of  Walker,  and  by  his 
misrepresentations,  that  complainant  was  induced  to  pay 
$1,000  more  for  the  land  than  he  would  otherwise  have 
had  to  pay,  and  this  $1,000  represents  the  profits  of 
Walker. 

In  Moinett  v.  Davis,  1  Bax.,  434,  it  was  held  that  such 
party  holds  such  profits  for  the  benefit  of  the  party  whose 
confidence  he  has  abused,  and  where  circumstances  of 
fraudulent  bad  faith  and  undue  advantage  is  found,  the 
rule  is  rigidly  enforced. 
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The  Chancellor  granted  the  relief  sought  by  the  bill,  and 
ordered  the  notes,  which  were  produced  and  filed  as  a  part 
of  the  record  in  the  cause,  canceled  in  the  hands  of  the 
defendants. 

We  are  of  opinion  that  there  is  no  error  in  the  decree, 
and  it  will  be  jiffirmed  with  costs. 


N".,  C.  &  St.  L.  Railway  Company  v.  A.  T.  Poundbes. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Knoxville,     September  Term,  1913.) 

1.  Gabbieb  of  Fbeioht.  FaUwre  to  furrUah  car  at  time  agreed  upon. 

A  common  carrier  may  be  held  liable  in  damages  for  faUnre  to 
furnish  cars  at  the  time  and  place  agrreed  upon  for  a  certain 
shipment  of  cattle. 

2.  Same.    Notice  of  claim  for  damages. 

That  provision  of  customary  bUls  of  lading  requiring  notice  of 
loss  as  a  condition  precedent  to  the  right  to  recover  damages 
has  no  application  in  such  case. 

3.  Same.    Measure  of  damages.    Evidence.    Market. 

The  shipper  in  such  case  is  entitled  to  a  recovery  of  all  damages 
which  naturally  and  proximately  resulted  from  the  breach 
of  such  agreement  upon  the  part  of  the  railway  company,  to 
be  measured  by  the  difference  between  the  prices  which  would 
have  been  obtained  at  the  point  of  destination  if  the  cars  had 
been  furnished  as  contracted  and  the  prices  that  were  ob- 
tained at  the  time  of  the  arrival  of  the  delayed  car. 


Feom  Hamilton  County. 


Appeal  in  error  from  the  Circuit  Court   of  Hamilton 
County.    Nathan  Bachman,  Judge, 
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» 

Bbown^  Spublock  &  Beown  for  Plaintiff  in  Error. 

Jeptha  Bright  and  E.  L.  Whitakeb  for  Defendant 
in  Error. 

Mb.  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

This  case  is  before  us  upon  the  appeal  of  the  plaintiff 
in  error  from  a  judgment  rendered  against  it  in  the  Circuit 
Court  of  Hamilton  County  in  two  cases  instituted  against 
it  by  defendant  in  error  before  a  justice  of  the  peace,  and 
which,  upon  appeal  to  the  Circuit  Court,  were  by  consent, 
heard  together  by  the  Judge  without  a  jury. 

Both  suits  were  instituted  on  the  same  day,  March  12, 
1912,  before  the  same  justice  of  the  peace. 

In  one,  the  suit  was  to  recover  $400  as  damages  sus* 
tained  by  Mr.  Pounders  because  of  the  failure  of  the  rail- 
way company  to  supply  him  cars  and  transportation  for 
shipment  of  cattle  from  Jasper,  Tennessee,  to  Cincinnati, 
Ohio,  and  Louisville,  Kentucky,  as  it  agreed  to  do. 

The  other  was  a  suit  to  recover  $260  as  damages  by  rea- 
son of  the  railway  company's  failure  to  furnish  him  cattle 
cars  and  transportation  for  shipment  of  cattle  from  Dun- 
lap,  Tennessee,  to  Louisville,  Kentucky,  in  accordance 
with  its  agreement.  The  justice  of  the  peace,  on  the  same 
day,  March  15,  1912,  rendered  judgment  in  each  case 
against  the  railway  company,  in  the  case  first  above  men- 
tioned for  $314.40  and  the  cost,  in  the  other  for  $215  and 
the  cost. 

The  railway  company  appealed  each  case  to  the  Circuit 
Court  of  the  county  and  in  that  Court,  as  stated,  they 
were  heard  together  by  the  Judge  without  a  jury. 

In  one  of  the  cases,  the  one  first  mentioned,  he  found 
and  assessed  the  damages  of  Mr.  Pounders  at  $210  and  the 
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other  $25,  but  entered  judgment  for  thd  amount  of  these 
sums  with  cost.  The  railway  company  moved  for  new 
trials  in  each  case,  which  were  overruled,  and  it  appealed 
in  error  to  the  Court,  both  cases  being  brought  up  under 
one  bill  of  exceptions. 

It  assigns  but  one  error,  that  the  Court  erred  in  over- 
ruling its  motion  for  a  new  trial  because  there  was  no  evi- 
dence to  sustain  the  verdict  and  judgments. 

It  is  true  that  able  counsel  of  the  railway  company  in 
their  brief  filed  before  us,  present  an  objection  to  the  ver- 
dict and  judgment,  which  they  insist  is  conclusive,  based 
upon  the  failure  of  Mr.  Pounders  to  comply  with  the  fol- 
lowing condition  in  the  live  stock  contracts  under  which 
the  cattle  were  shipped: 

"That,  as  a  condition  precedent  to  the  recovery  of  any 
damages  for  any  loss  or  injury  to  live  stock  covered  by  the 
contract  for  any  cause,  including  delays,  the  second  party 
will  give  in  writing,  notice  of  the  claim  therefor  to  some 
general  officer,  or  to  the  nearest  station  agent  of  the  first 
party,  or  to  the  agent  at  destination,  or  some  general  offi- 
cer of  the  delivering  line,  before  such  stock  is  removed 
from  the  point  of  shipment,  or  from  the  place  of  destina- 
tion, and  before  such  stock  is  weighed  with  other  stocks, 
such  written  notification  to  be  served  within  one  day  after 
the  delivery  of  stock  at  destination,  to  the  end  that  such 
claim  may  be  fully  and  fairly  investigated,  and  that  a 
failure  to  fully  comply  with  the  provisions  of  this  clause 
shall  be  a  bar  to  the  recovery  of  any  and  all  claim,  and 
to  any  suit  or  action  brought  thereon." 

In  our  opinion  there  are  several  ansv^rs  to  this  conten- 
tion of  the  company. 

In  the  first  place,  this  clause  of  the  shipping  contract  was 
not  invoked  as  a  defense  in  the  trial  of  the  case  in  the  Cir- 
cuit Court.    In  the  second  place,  if  it  had  been,  it  would 
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have  been  unavailing  under  the  undisputed  facts  disclosed 
by  the  evidence.  In  other  words,  it  is  inapplicable  under 
the  theory  of  the  case,  or  the  basis  upon  which  plaintiff 
below  sought  a  recovery.  And,  in  the  third  place,  it  was 
not  embraced  in  any  of  the  grounds  of  the  motion  for  a 
new  trial. 

As  will  be  noticed  from  the  justice's  warrants  sued  out 
by  Mr.  Pounders  in  these  cases,  he  predicates  his  right  of 
recovery  upon  the  failure  of  the  company  to  supply  him 
with  cattle  cars  for  the  shipment  of  his  cattle  at  the  time 
and  place  it  agreed  to  furnish  them,  and  not  for  delay  in 
transporting  the  cattle  to  destination  after  they  were  loaded 
in  its  cars.  All  the  material  evidence  in  the  case  was  in- 
troduced by  plaintiff  below,  Mr.  Pounders. 

The  evidence  establishes,  or  tends  to  establish,  the  fol- 
lowing facts : 

Mr.  Pounders  is  engaged  in  the  live  stock  business,  and 
he  shipped  the  three  carloads  of  cattle,  the  foundation  of 
these  two  suits,  one  to  Cincinnati,  one  to  Louisville,  Ky., 
and  the  other  to  Chattanooga,  although  he  originally  in- 
tended to  ship  the  car  that  went  to  Chattanooga  to  Louis- 
ville. 

On  January  23  or  24, 1912,  Mr.  Pounders  saw  the  agent 
of  the  railway  company  at  Whitwell  and  asked  for  two 
cars  to  be  at  Jasper,  Tenn.,  on  January  27,  in  which  to 
ship  two  carloads  of  cattle,  and  the  agent  told  him  the  cars 
would  be  at  Jasper  for  him  on  that  day.  One  of  the  cars 
of  cattle  were  to  go  to  Cincinnati,  Ohio,  and  the  other  to 
Louisville,  Ky.  The  cars  were  not  at  Jasper  on  the  27th. 
They  did  not  get  there  until  about  11  o'clock  Saturday  the 
28th.  Thirty  cattle  were  put  in  the  car  that  was  to  go 
to  Cincinnati.  This  car  of  cattle  weighed  at  Jasper  34,- 
000  pounds,  or  perhaps  a  little  more.  When  it  arrived 
at  Cincinnati,    Tuesday   morning    following,    the    cattle 
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weighed  only  30,800  pounds.  The  cattle  that  went  into 
the  Louisville  car  was  not  weighed  at  Jasper,  but  the  cattle 
weighed  at  Louisville  30,000  pounds. 

The  proof  tends  to  show  that  the  cattle  in  the  Cincin- 
nati car  lost  in  weight  about  one  hundred  pounds  a  head, 
and  the  cattle  in  the  Louisville  car  lost  about  sixty  pounds 
a  head.  The  proof  tends  to  show  that  if  the  cattle  had 
been  shipped  on  Friday  and  transported  promptly  to  des- 
tination the  cattle  shipped  to  Cincinnati  would  not  have 
lost  over  sixty  pounds  a  head,  and  the  cattle  at  Louisville 
only  about  thirty  pounds  a  head. 

It  appears  from  the  proof  thAt  the  shipper  desired  this 
cattle  to  be  started  from  Jasper  on  Friday  afternoon,  so 
that,  in  the  regular  line  of  transportation,  they  would 
reach  Cincinnati  on  Sunday,  and  could  be  put  in  shape 
for  the  Monday  market,  and  the  same  as  to  the  Louisville 
shipment. 

The  proof  tends  to  show  that  the  Monday  market  for 
cattle  in  Cincinnati  and  Louisville  is  better  than  on  the 
following  days  of  the  week.  The  proof  tends  to  show  that 
the  shipper  lost  about  one-half  a  cent  a  pound  on  the  cattle 
shipped  to  Cincinnati,  and  practically  the  same  on  the 
cattle  shipped  to  Louisville. 

Manifestly,  under  the  proof,  or  the  facts  that  the  proof 
tends  to  show,  the  loss  to  the  shipper,  in  the  main,  ac- 
crued because  the  cars  were  not  at  Jasper  for  the  ship- 
ment of  these  cattle  on  Friday,  when  the  company  agreed 
to  have  the  cars  there,  when  in  point  of  fact,  it  did  not 
deliver  the  cars  at  Jasper  to  receive  the  cattle  until  Sat- 
urday between  eleven  and  twelve  o'clock. 

The  other  car  was  to  be  furnished  a  certain  day  at  Dun- 
lap,  Tenn.,  and  this  car  did  not  reach  Dunlap  until  the 
day  after  it  was  to  be  there,  and,  in  view  of  this  condition 
the  shipper  diverted  the  car  to  Chattanooga  instead  of  send- 
ing it  to  Louisville,  Ky.,  as  he  intended. 
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Now,  as  will  be  noticed,  the  Circuit  Judge  found  the 
damage  to  the  shipper  in  relation  to  the  car  shipped  to  Cin- 
cinnati and  the  car  shipped  to  Louisville  to  be  $210,  and 
that  the  loss  on  the  car  diverted  from  Louisville  to  Chat- 
tanooga was  $25.  We  think  there  is  proof  to  sustain  the 
finding  of  the  Circuit  Judge  as  to  the  damage  sustained 
by  the  shipper  on  account  of  the  delay  in  furnishing  the 
cars  for  the  transportation  of  these  cattle  at  the  time  the 
company  agreed  to  have  the  cars  at  Jasper  and  at  Dunlap. 

The  learned  trial  Judge,  in  rendering  his  judgment, 
used  this  langiiage : 

"I  think  the  plaintiff  is  entitled  to  a  recovery  for  this 
reason:  The  contract  that  the  railroad  company  entered 
into  with  him  was  to  do  a  specific  thing.  If  that  contract 
had  been  carried  out  as  agreed  upon,  there  is  no  getting 
around  the  point,  that  cattle  would  have  been  at  their 
point  of  destination,  Cincinnati  and  Louisville,  earlier 
than  they  did  arrive  there,  and,  according  to  the  prepon- 
derance of  the  evidence,  there  would  have  been  a  better 
market  in  which  to  sell  them." 

Now,  as  before  intimated,  there  is  no  proof  that  there 
was  any  material  delay  in  the  transportation  of  the  cattle 
after  they  were  loaded  on  the  cars.  The  delay  and  loss, 
in  all  material  respects,  occurred  because  the  company 
did  not  have  the  cars  at  Jasper  and  Dunlap  to  receive 
the  cattle  at  the  time  it  promised  and  agreed  to  have  them 
there. 

There  is  evident,  and  material  evidence,  to  sustain  the 
finding  of  the  trial  Judge  and  his  judgment  will  be  affirmed 
with  cost. 
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R.  W.  Covington,  et  ai,.,  v.  T.  J.  McMubby,  et  al. 

Affirmed  by  the  Supreme  Court. 
(Nashville.     December  Term,  1913.) 

1.  Estate  by  Estoppel. 

An  interest  in  real  estate  may  be  created  or  acquired  by  es- 
toppel. 

2.  Same. 

A  son  who  for  years  permitted  his  mother  to  claim  absolutely 
and  in  fee  a  small  tract  of  land  adjoining  that  owned  by  her 
deceased  husband,  and  who  had  for  years  spoken  of  this  small 
tract  as  belonging  to  his  mother,  having  dealt  with  the 
mother  for  years  on  the  assumption  that  she  had  the  fee,  and 
having  afforded  other  children  of  the  mother  Just  grounds 
for  believing  that  the  mother  had  been  vested  with  the  abso- 
lute estate,  and  having  induced  tenants,  adjoining  landowners 
and  others  to  believe  that  the  mother  was  the  unconditional 
owner,  will  be  held  estopped  to  deny  after  the  death  of  the 
mother  that  she  was  not  the  absolute  owner  of  the  property 
in  question,  and  could  not  devise  the  same. 

3.  Same.    Conveyance  to  third  party.   Innocent  purchaser.    Estop- 

pel of  privies. 

The  general  rule  is  that  all  privies  in  estate  are  estopped.  Hence 
a  vendee  of  the  son  referred  to  in  Syllabus  No.  2  is  lield 
estopped  to  question  the  title  of  the  devisee  of  the  mother. 
Nor  in  such  case  can  the  vendee  of  the  son  claim  title  as  in- 
nocent purchaser. 


Fkom  Robebtson  County. 


Appealed    from    the    Chancery    Court    of    Robertson 
County.    J.  W.  Stout,  Chancellor. 


STATE  OF  TENNESSEE.  379 

Covington  v.  McMurry. 

R.  L.  Peck  and  Gaenee  &  Gaenbb  for  Complainants. 

Teue  &  DoESEY  for  Defendants. 

Mb.   Justice  Wilson   delivered  the  opinion  of  the 
Court. 

The  bill  in  this  cause  was  filed  February  9,  1911,  by 
J.  W.  Covington  and  wife,  and  R.  A.  Covington,  against 
T.  J.  McMurry  and  J.  W.  Boyles,  asking  the  Court  to 
adjudge  and  decree  that  a  contract  or  agreement  between 
T.  J.  McMurry  and  his  mother  is  of  full  force  and  effect 
and  binding  upon  said  McMurry,  and  that  title  to  the 
thirty-six  acres  of  land  involved  therein  be  divested  out 
of  said  McMurry  and  vested  in  complainant,  Mrs.  D.  A. 
Covington,  daughter  of  Mrs.  L.  T.  McMurry,  and  devisee 
under  her  will;  that  T.  J.  McMurry  and  those  claiming 
under  him,  including  defendant  Boyles,  be  held  forever 
estopped  to  call  in  question  the  right,  title,  interest  and 
estate  of  Mrs.  D.  A.  Covington  in  and  to  said  thirty-six 
acres  of  land ;  that  the  deed,  Exhibit  B,  the  deed  of  de- 
fendant, T.  J.  McMurry,  to  his  co-defendant,  J.  W.  Boyles, 
be  declared  champertous  and  void  and  a  fraud  upon  the 
rights  of  complainants;  that  an  injunction  issue  to  en- 
join defendant  Boyles,  his  agents,  etc.,  from  further  prose- 
cuting an  unlawful  detainer  suit  against  complainants, 
Richard  Covington,  pending  in  the  Circuit  Court  of  Rob- 
ertson County,  Tennessee,  and  that  on  the  hearing,  the 
injunction  be  made  perpetual,  and  for  general  relief. 

Defendant  McMurry  was  to  have  the  remainder  of  the 
tract  from  and  after  that  time,  free  from  any  and  all  in- 
terest his  mother  had  had  in  the  same;  that  he  was  to 
build  him  a  dwelling  house  on  said  remaining  108  acres, 
move  into  the  same,  and  leave  his  mother  with  her  thirty- 
siit  acres  upon  which  was  situated  the  old  home  place,  abso- 
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lutely^  she  to  have,  hold,  use  and  dispose  of  the  same  as 
she  saw  fit;  that  the  services  of  a  surveyor  was  secured, 
and,  by  agreement  of  the  parties,  said  surveyor  went  upon 
the  premises,  surveyed  and  laid  out  to  the  widow  one- 
quarter,  or  thirty-six  acres  of  land,  and  he  prepared  and 
furnished  the  interested  parties  a  paper  writing,  giving 
the  calls,  degrees,  etc.,  describing  said  thirty-six  acres ;  but, 
by  oversight  or  negligence,  on  the  part  of  one  or  both  of 
the  interested  parties,  defendaat  McMurry  did  not  exe- 
cute to  his  mother  a  deed  for  the  said  thirty-six.  acres,  but 
that  at  this  time,  defendant  McMurry  in  compliance  with 
said  agreement  with  his  mother,  built  him  a  residence  and 
dwelling  house  on  the  remaining  108  acres,  moved  into  it, 
and  has  lived  thereon  ever  since,  leaving  his  mother  in 
possession  as  absolute  owner  of  said  child's  part,  or  thirty- 
six  acres, .  to  do  with  as  she  thought  proper,  and  out  of 
which  she  was  to  get  a  support  and  maintenance,  in  lieu 
of  the  agreement  he  made  with  his  sisters  at  the  time  they 
conveyed  their  respective  interests  to  him. 

The  bill  then  charges  that  the  said  act  and  deed  of  de- 
fendant T.  J.  McMurry  in  appropriating  aad  pretending 
to  sell  said  thirty-six  acres  to  his  co-defendant  Boyles,  was 
champertous  and  void,  and  is  a  fraud  upon  the  rights  of 
complainants,  and  that  as  to  said  act  and  deed  they  rely 
upon  and  plead  the  statutes  of  Tennessee  against  champerty 
and  maintenance. 

They  aver  that  not  only  was  Mrs.  McMurry's 
possession  of  the  thirty-six  acres  openly  and  no- 
toriously adverse  to  all  the  world,  but  that  de- 
fendant T.  J.  McMurry,  by  and  through  whom  Boyles 
claims  title,  by  both  word  and  act,  treated  and  recognized 
said  thirty-six  acres  as  being  the  absolute  property  of  his 
mother,  said  McMurry  at  times  offering  and  proposing 
to  buy  said  thirty-six  acres  from  his  mother,  offering  her  a 
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full  and  adequate  price  for  the  absolute  estate  in  fee  and 
a  price  largely  more  than  he  would  have  given  for  her 
simple  life  estate  therein. 

It  is  averred  that  Mrs.  L.  T.  McMurry,  the  mother,  at 
times,  was  a  very  old  person,  and  could  not,  in  the  nature 
of  things,  have  been  expected  to  live  long,  and  thus  uphold 
and  make  valuable  any  life  estate  in  the  property.  Com- 
plainants, therefore,  plead,  also,  and  charge  that  the  de- 
fendants, McMurry  and  Boyles,  are  estopped  to  now  and 
at  this  late  day,  to  call  in  question  or  dispute  the  title  of 
the  mother,  Mrs.  L.  T.  McMurry,  or  those  claiming  un- 
der her  said  will  to  the  thirty-six  acres. 

It  is  then  averred  that  a  short  time  after  the  execution 
of  the  deed  to  Boyles,  said  Boyles  claiming  under  said 
champertous  deed  from  defendant  McMurry,  brought  an 
action  of  unlawful  detainer  against  complainant,  Richard 
Covington,  who  was  living  on  and  having  in  possession 
said  thirty-six  acres  of  land,  and  had  been  so  living  on  it 
twelve  years  immediately  preceding  the  death  of  his  grand- 
mother, Mrs.  L.  T.  McMurry,  renting  said  land  from  her 
and  attorning  to  her  in  every  way  with  respect  thereto. 

It  is  averred  that  said  suit  of  unlawful  detainer  was 
brought  before  a  named  justice  of  the  peace  of  the  county 
January  11,  1911,  when  judgment  was  rendered  against 
complainant,  Bichard  Covington,  and  in  favor  of  defend- 
ant Boyles  for  the  possession  of  said  thirty-six  acres  of 
land. 

Complainants  charge  that  their  defense  to  said  suit  is 
hampered  by  difficulties,  complications  and  embarrass- 
ments too  confusing  or  perplexing  for  investigation  and 
solution  in  a  Court  of  law,  and  that  great  and  irreparable 
injury  will  be  done  them  if  suit  is  retained  in  the  Court 
of  law. 
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The  prayer  of  the  bill  has  been  sufficieutly  stated.  A 
preliminary  injunction  issued  under  the  prayer  of  the 
bill.  Defendants  T.  J.  McMurry  and  J.  W.  Boyles  an- 
swered the  bill  June  27,  1911.  It  is  not  necessary,  in 
the  disposition  of  the  case,  to  set  out  in  detail  their  an- 
swer. It  is  suiEcient  to  say  that  they  put  in  issue  the 
essential  grounds  upon  which  the  relief  in  the  bill 
is  predicated.  Their  answer  covers  some  fourteen 
or  fifteen  pages  of  the  typewritten  record.  A  considerable 
volume  of  proof  was  introduced  in  the  case.  Chancellor 
Stout  rendered  a  written  opinion  in  the  case,  which  is 
brought  up  with  the  record.  He  sustained  the  contention 
of  the  defendants.  The  defendants,  it  seems  relied  upon 
the  statute  of  frauds  as  a  complete  defense  to  the  agree- 
ment alleged  to  have  been  entered  into  between  McMurry 
and  his  mother  with  respect  to  the  conveyance  of  the  thirty- 
six  acres  of  land  to  her.  So  holding,  he  dismissed  the  bill 
of  complainant.  His  Honor  held  that  the  holding  of  Mrs. 
L.  T.  McMurry,  the  mother,  was  under  a  parol  agreement 
as  stated,  and  was  at  no  time  adverse  to  any  right  of 
defendant,  T.  J.  McMurry,  who  had  no  claim  to  posses- 
sion until  her  death,  but  that  even  if  such  possession  had 
been  adverse,  it  was  at  an  end  when  she  died  and,  during 
her  lifetime,  it  could  have  created  nothing  more  than  a 
defensive  right,  which  could  not  pass  to  a  devisee  under 
her  will,  or  descend  to  her  heirs. 

He  dissolved  the  injunction  granted  in  the  case  and 
taxed  complainants  with  the  cost.  Complainants  excepted 
and  prayed  an  appeal  to  this  Court.  The  record  recites 
that  on  the  trial  of  the  case,  complainants  excepted  to  the 
reading  of  certain  parts  of  certain  depositions  of  the  de- 
fendants  and  the  Court  acted  thereon,  all  of  which  is  set 
out  in  the  bill  of  exceptions  of  complainants. 
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We  should  have  stated  that  defendant  Boyles,  in  his 
answer  with  defendant  McMurry,  pleaded  and  relied  upon 
the  fact  that  he  was  an  innocent  purchaser  for  value  of 
the  land  in  question  from  his  co-defendant  McMurry,  and 
that  he  purchased,  having  no  notice  of  any  sort  of  the  as- 
serted claim  of  complainants. 

Complainants  assign  in  this  Court  many  errors. 

The  learned  Chancellor  in  his  decree  embodying  his 
findings  of  facts,  thus  states  them : 

"Thomas  McMurry  died  in  1871  seized  of  144  acres  of 
land  and  leaving  surviving  him  a  widow  and  three  chil- 
dren, to-w:it:  Mrs.  D.  A.  Covngton,  Mrs.  Empson,  and 
defendant  T.  J.  McMurry.  Mrs.  Covington  and  Mrs. 
Empson  conveyed  their  interest  in  said  lands  to  T.  J. 
McMurry,  subject  to  the  dower  and  homestead  rights  of 
their  mother,  the  said  widow  Mrs.  L.  T.  McMurry,  who 
died  in  1910.  More  than  seven  years  before  her  death, 
she  and  defendant  T.  J.  McMurry  agreed  in  parol  to  a 
division  of  said  land,  she  relinquishing  to  him  her  riglii 
in  108  acres,  and  he  agreeing  to  convey  to  her  thirty-six 
acres  in  fee.  No  memorandum  of  this  division  or  agree- 
ment to  convey  was  ever  reduced  to  writing  and  signed 
by  either  of  the  parties.  At  the  time  of  the  death  of  Mrs. 
L.  T.  McMurry,  complainant  Richard  Covington  was  liv- 
ing with  her  on  said  36  acres,  as  tenant  and  employe,  and 
a  short  while  after  the  death  of  Mrs.  McMurry,  defendant 
T.  J.  McMurry  sold  said  thirty-six  acres  to  defendant 
Boyles,  and  executed  to  him  a  deed  therefor;  Boyles  then 
instituted  a  suit  for  unlawful  detainer  against  said  Rich- 
ard Covington  in  a  justice  of  the  peace  court,  where  judg- 
ment was  rendered  for  said  Boyles  against  said  Coving- 
ton, on  which  judgment,  a  writ  of  possession  was  issued 
and  executed,  placing  Boyles  in  possession  of  said  land. 
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From  this  judgment  Covington  appealed  to  the  Circuit 
Court  of  Robertson  County,  where  the  suit  is  now  pending. 
This  bill  was  filed  by  the  said  Kichard  Covington  and  his 
mother  and  father  as  complainants  to  enjoin  said  Circuit 
Court  suit  and  to  recover  said  land  from  these  defendants 
and  to  divest  title  out  of  them  and  vest  it  in  complainant 
Mrs.  D.  A.  Covington,  who  claims  the  same  under  the 
will  of  her  mother,  Mrs.  L.  T.  McMurry. 

The  defendants  deny  all  the  material  allegation  of  the 
bill,  and  especially  that  McMurry  ever  agreed  to  convey 
said  land  to  his  mother,  Mrs.  L.  T.  McMurry ;  they  plead 
and  rely  on  the  statute  of  frauds  as  complete  defense  to 
any  such  agreement.  I  am  of  the  opinion  that  this  plea 
is  good,  is  fully  sustained  by  the  proof,  and  that  the  bill 
of  complainant  must  be  dismissed.  The  possession  of  Mrs» 
L.  T.  McMurry  was  under  a  parol  agreement,  as  stated, 
and  was  at  no  time  adverse  to  any  right  of  T,  J.  McMurry, 
who  had  no  claim  to  possession  until  the  death  of  his 
mother.  But  even  if  such  possession  had  been  adverse, 
it  was  at  an  end  when  she  died,  and,  during  her  lifetime, 
it  could  have  created  nothing  more  than  a  defensive  right, 
which  would  not  pass  to  a  devisee  under  her  vsdll  or  de- 
scend to  an  heir.  The  bill  will,  therefore,  be  dismissed 
at  the  costs  of  the  complainant." 

The  proof  tends  to  show,  and  its  weight  does  show,  in 
our  opinion,  that  the  idea  of  the  parties  in  making  the  as- 
signment or  survey  of  the  thirty-six  acres  off  to  her  was 
in  surrendering  her  homestead  and  dower  rights  the  widow 
she  was  to  have  a  child's  share  in  the  whole  track,  and,  un- 
der this  view  the  thirty-six  acres,  one-fourth  of  the  tract 
was  surveyed  off  to  her.  This  view  of  the  matter  is  rather 
forcibly  impressed  upon  us  by  the  actual  conduct  of  the 
son  and  mother  immediately  after  the  survey  and  prac^ 
tically  thereafter  until  the  death  of  the  mother. 
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In  the  first  place,  he  rented  the  thirty-six  acres  from 
his  mother  for  two  or  three  years  after  the  survey  of  it, 
and  that  she  took  charge  of  it.  In  the  second  place,  he 
built  a  residence  for  himself  on  the  remaining  108  acres 
and  lived  thereon,  separate  and  apart  from  his  mother. 
While  the  proof  is  meager  and  unsatisfactory  respecting  a 
coolness  or  estrangement  having  arisen  between  the  son  and 
mother,  the  fact  is,  that  after  the  survey,  the  mother  went 
to  live  in  the  home  of  her  daughter,  Mrs.  Empson,  and 
lived  in  her  home  about  six  years,  visiting  according  as  she 
desired  her  other  children. 

At  the  end  of  this  six  years  when  she  ceased  to  make 
her  home  with  her  daughter,  Mrs.  Empson,  she  went  to 
the  home  of  her  daiighter,  Mrs.  Covington,  and  made  her 
home  with  her  for  about  twelve  years,  or  until  March, 
1910,  when  she  went  to  the  home  of  her  son,  where  she 
died  in  August,  1910.  There  is  evidence  tending  to  show 
that  the  old  lady  was  not  entirely  happy  or  satisfied,  at 
least  on  occasions,  while  living  in  the  home  of  the  daughter 
and  her  son-in-law,  Mr.  and  Mrs.  Covington.  The  proof, 
however,  wholly  fails  to  convince  us  that  she  was  sub- 
jected to  any  mistreatment  or  neglect  by  those  parties 
while  living  in  their  home.  It  is  apparent,  we  think,  from 
the  sensible  evidence  in  the  record,  that  the  old  lady,  in 
the  latter  years  of  her  life,  was  a  sufferer  from  rheuma- 
tism, and  this,  coupled  with  her  age,  made  her  at  times 
querulous  and  rather  hard  to  please. 

The  proof  of  one  party  to  the  effect  that  the  old  lady 
said  when  she  went  to  the  home  of  her  son  in  March,  1910, 
that  she  would  rather  crawl  into  the  woods  and  starve  than 
to  return  to  the  home  of  the  Covingtons,  and  that  she  was 
afraid  to  stay  at  their  house  and  afraid  to  leave  there, 
hardly  comports  with  the  actual  course  of  her  conduct 
covering  a  period  of  about  twelve  years.     She,  in  fact, 
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lived  there  for  the  period  stated.  She  rented  the  thirty- 
six  acres  to  her  grandson,  the  son  of  her  daughter,  Mrs. 
Covington.  She  visited,  according  to  the  proof,  during  this 
period,  her  other  daughter  and  her  son,  went  to  church, 
and  visited  to  some  extent  in  the  neighborhood.  Her  son, 
according  to  his  testimony,  stood  ready  at  all  times  to  give 
her  a  home  and  protection.  In  addition,  she  made  her 
will  involved  here  January  17,  1902.  It  is  regular  in 
form  and  is  witnessed  by  two  witnesses.  In  the  second 
clause  she  gives  to  her  son  all  beds  and  bed  clothes  and 
other  things  that  were  at  his  house  at  her  death.  In  the 
third,  she  gave  to  her  daughter,  Mrs.  Empson,  all  beds 
and  clothing  and  other  articles  in  her  possession  when 
she  died.  In  the  fourth  she  makes  a  similar  gift  to  her 
daughter,  Mrs.   Covington. 

The  fifth  and  last  clause  of  the  will  is : 

"I  will  that  my  funeral  expenses  be  paid  oid  of  my 
thirty-six  acres  of  land.  The  remainder  of  said  land  I 
will  to  my  daughter,  D.  A.  Covington,  in  consideration 
of  her  kindness  to  me  in  my  last  feeble  years  of  life." 

There  is  no  serious  pretense  in  the  evidence  that  this 
old  lady  was  of  unsound  mind  or  irresponsible,  or  even 
averse  to  having  her  own  way  in  matters  that  concerned 
her.  It  is  quite  obvious  that  when  she  executed  her  will 
she  believed  the  thirty-six  acres  belonged  to  her  to  dispose 
of  as  she  pleased.  There  is  no  reasonable  ground  to  infer 
from  the  evidence  that  she  was  in  any  way  coerced  or  un- 
duly influenced  to  make  it  or  that  she  was  misled  by  the 
Covingtons  into  the  belief  that  she  owned,  absolutely,  the 
thirty-six  acres.  As  a  matter  of  fact,  she  so  believed 
from  the  time  it  was  surveyed  off  from  the  remainder  of 
the  tract.  It  is  true  there  is  proof  in  the  record  to  the 
effect  that  Mr.  Covington  manifested  a  pretty  strong  de- 
sire for  the  old  lady  to  fix  things  so  he  could  get  pay  for 
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his  keep  of  her,  and  the  desire  on  his  part  occasioned  a 
day  or  more  separation  between  him  and  his  wife. 

After  a  careful  review  of  the  record,  we  fail  to  discover 
any  evidence  at  all,  that  the  son  took  any  step  or  said  or 
did  anything  to  disabuse  her  mnid  of  the  belief  that  she 
was  the  absolute  and  unconditional  owner  of  this  thirty- 
six  acres  in  fee.  Indeed,  there  is  strong  inferential  evi- 
dence in  the  conduct  of  the  son  himself,  that  he  sus- 
pected, if  he  did  not  know,  that  his  mother  was  claim- 
ing to  own,  or  might  claim  to  own,  in  fee,  this  parcel 
of  land. 

A  significant  fact,  to  our  mind,  in  this  connection, 
proven  by  the  son  himself,  is,  that,  after  the  thirty-six 
acres  were  surveyed  off — just  how  long  after,  the  record 
does  not  disclose — ^he  consulted  a  justice  of  the  peace,  and, 
not  satisfied  with  his  opinion,  went  to  Springfield  and  con- 
sulted General  Gamer,  an  old  and  distinguished  member 
of  the  bar  of  that  city,  as  to  whether  the  survey  and  the 
control  of  the  thirty-six  acres  of  his  mother  would  in- 
terfere with  his  right  to  the  parcel  upon  her  death. 

During  all  this  time,  according  to  his  testimony,  the 
relations  existing  between  him  and  his  mother  were  inti- 
mate and  exceedingly  friendly,  she  often  visiting  his  home 
during  this  period,  remaining  on  occasions  several  days  and 
nights,  and  yet,  so  far  as  disclosed  by  the  record,  he  never 
mentioned  the  matter  to  her,  nor  sought  an  expression 
from  her  as  to  her  belief  as  to  the  right  and  title  under 
which  she  was  holding  and  controlling  the  parcel  of  land. 

If  he  did  not  know  that  she  was  claiming  the  parcel  abso- 
lutely, or  in  fee,  why  consult  a  lawyer  ?  Why  did  he  not, 
instead,  go  to  his  mother,  or  ask  her,  when  on  visits  to 
his  home,  in  view  of  his  filial  duty  and  of  their  affectionate 
relations  to  which  he  testifies,  as  to  the  basis  upon  which 
she  was  claiming  and  controlling  the  parcel  t 
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Another  significant  fact  appearing  in  the  record  is  this: 
January  30,  1889,  the  son  sold  T.  J.  McMurry  for  $225 
twenty-five  acres  out  of  the  144  acres.  The  son,  his  wife, 
and  his  mother  joined  in  the  deed.  This  was  before  the 
survey  of  the  thirty-six  acres  for  the  mother,  which  was 
made  January  4,  1893.  January  16,  1893,  twelve  days 
after  the  survey  of  the  thirty-six  acres  to  the  mother,  the 
son  sold  eight  acres  out  of  the  108  acres  of  the  whole 
tract  remaining  to  R.  W.  Covington  for  $100.  The  mother 
was  not  asked  to,  and  did  not,  sign  the  deed  to  this  eight 
acres. 

'  Another  piece  of  evidence,  in  this  connection,  is  this: 
In  the  survey  of  the  thirty-six  acres,  its  boundaries  in- 
cluded a  box  bam  which  the  son  claimed.  He  demanded 
pay  for  it,  and  received  it,  giving  the  following  receipt: 

"January  the  23d,  1903.  Eeceived  of  L.  T.  McMurry 
(this  is  the  mother)  fifty-nine  dollars  and  sixty  cents  for 
said  box  bam,  that  I  did  claim.        T.  J.  McMueey.'' 

This  was  over  ten  years  after  the  thirty-six  acres  were 
surveyed  off  to  the  mother. 

Again,  it  is  proven  that  the  son,  some  three  or  four 
years  after  the  mother  came  to  the  home  of  complain- 
ants to  live,  went  to  their  home  and  offered  his  mother, 
so  testified  Mrs.  D.  A.  Covington  and  her  son,  R.  N.  Cov- 
ington, and  her  husband,  R.  W.  Covington,  $500  for  the 
thirty-six  acres.  R.  R.  and  R.  W.  Covington  testifying 
that  he  came  and  told  his  mother  that  he  would  give  her 
$500  in  cash  for  her  "damned  little  old  place."  This,  from 
some  of  the  proof,  was  a  full  and  fair  price  at  the  time 
for  the  thrity-six  acres  in  fee. 

The  son,  in  his  testimony,  says  that  he  told  his  mother 
that  he  would  give  her  $400  in  money,  if  she  would  let 
him  sell  it.    He  further  testified  that  he  then  had  a  deal 
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on  hand  with  Willie  Boyles,  who  offered  him  a  thousand 
dollars  for  the  thirty-six  acres. 

R.  H.  Tate,  fifty-six  years  of  age,  testified  that  he  had 
known  T.  J.  McMurry  nearly  all  the  life  of  the  latter ;  that 
in  1893  he  lived  within  a  quarter  of  a  mile  of  him;  that 
he  married  a  sister  of  Mrs.  L.  T.  McMurry ;  that  he  had 
a  conversation  with  T.  J.  McMurry,  near  or  about  the 
time  the  thirty-six  acres  was  surveyed  off  to  the  mother  of 
T.  J.,  in  which  he  told  witness  that  he  had  that  laid  off 
for  his  mother,  and  he  took  the  balance  for  himself,  and 
called  the  thirty-six  acres  his  mother's  part  of  the  land. 

R.  W.  Covington,  in  rebuttal,  testified  that  at  the  time 
he  purchased  the  eight  acres  from  T.  J.  McMurry  he  dis- 
cussed with  him  the  necessity  or  propriety  of  his  mother 
signing  the  deed  with  him,  and  he  replied  that  it  was 
not  necessary  for  his  mother  to  sign  the  deed;  that  she 
had  no  interest  whatever  in  what  was  left,  after  she  took 
the  thirty-six  acres ;  that  that  was  hers,  and  the  remainder 
belonged  to  him,  and  that  he  had  a  right  to  do  with  it  as 
he  pleased,  and  she  had  the  same  right  as  to  the  thirty- 
six  acres. 

T.  J.  McMurry  testified  that  there  was  no  agreement 
at  the  time  of  his  purchase  of  the  undivided  interest  as 
to  his  supporting  his  mother  for  life. 

In  his  testimony  relative  to  his  purchase  of  the  interest 
of  Mrs.  Empson,  he  said:  "I  told  'Tommy'  she  could 
have  a  living  out  of  the  place  as  long  as  she  lived,"  and 
being  asked  if  he  agreed  with  Empson  and  wife,  as  a  part 
of  the  consideration  for  her  interest  in  the  land,  he  would 
take  care  of,  support  and  care  for  his  mother  during  her 
life,  replied :  "I  don't  think  I  did."  Both  of  his  sisters 
testified  that  he  did  so  agree. 

The  thirty-six  acres  surveyed  off  to  the  mother  is  ex- 
actly one-fourth  of  the  144-acre  tract  left  by  the  father  of 
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these  parties.   These  questions  were  put  to  T.  J.  McMurry 
on  his  cross  examination : 

"Q.  Now,  don't  you  know  that  there  being  three  of  you 
children  with  her  made  four  shares  in  the  farm,  and  that 
the  thirty-six  acres  were  given  her,  absolutely,  as  her  in- 
terest or  child's  part,  as  it  was  called,  and  known  in  the 
family;  don't  you  know  this  is  true? 

"A.  She  never  said  nothing  about  that  to  me  at  all. 

"Q.  On  the  trial  before  the  justice  of  the  peace  at  Cross 
Plains,  between  B.  A.  Covington  and  Boyles,  didn't  you 
state  that  you  didn't  know  what  interest  your  mother  had 
in  said  thirty-six  acres,  whether  it  was  a  homestead,  or 
dower,  life  time  interest,  or  a  child  part? 

"A.  Why,  I  think  so." 

There  are  other  circumstances,  slight,  it  may  be,  which, 
coupled  with  the  foregoing,  clearly  sustains,  in  our  opin- 
ion, the  finding  of  facts  made  by  the  learned  Chancellor, 
that  "more  than  seven  years  before  her  death,  Mrs.  L.  T. 
McMurry  and  defendant  T.  J.  McMurry  agreed  in  parol 
for  a  division  of  said  land,  she  relinquishing  to  him  her 
right  in  the  108  acres,  and  he  agreeing  to  convey  to  her 
thirty-six  acres  in  fee."  As  a  matter  of  fact,  this  agree- 
ment was  made  about  seventeen  years  before  the  death 
of  Mrs.  L.  T.  McMurry,  and,  as  before  stated,  she  exer- 
cised complete  and  undivided  control  over  the  parcel  dur- 
ing all  this  time,  and  a  little  over  eight  years  before  her 
death  she  devised  it  by  will  as  if  she  owned  it  in  fee.  If 
it  be  assumed,  as  found  by  the  Chancellor,  and  as  we  fijid 
under  the  proof,  that  T.  J.  McMurry,  when  the  thirty- 
six  acres  were  surveyed  off  to  his  mother,  agreed  in  parol 
for  a  division  of  the  tract,  and  agreed  to  convey  to  his 
mother  the  thirtv-six  acres  in  fee,  invested  her  with  the 
fee,  as  to  him,  then  the  agreement  for  the  partition  need 
not  have  been  in  writing,  as  between  them,  because  a 
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partition  of  the  land  between  parties  entitled  to  it  is  not 
a  sale  of  the  land,  and  not  obnoxious  to  the  statute  of 
frauds,  and  neither  need  it  be  registered  under  our  regis- 
tration laws.  Meachem  v.  Meachem,  91  Tenn.  (7  Pick.), 
532. 

Under  the  finding  made  by  the  Chancellor  and  our  find- 
ings hereinbefore  stated,  we  think  it  is  entirely  clear,  un- 
der the  great  weight  of  authority,  that  in  a  contest  be- 
tween T.  J.  McMurry  and  his  mother,  the  former  would 
be  estopped  to  deny  the  title  in  fee  of  the  latter  to  the 
thirty-six  acres  of  land  in  controversy. 

Under  the  old  common  law,  estoppels  cut  but  little 
figure  in  the  administration  of  rights,  being  limited,  as  a 
general  proposition,  to  those  arising  from  deeds  or  records 
of  Courts. 

This  old  rule  of  the  common  law  was  found  in  many 
instances  to  be  an  obstacle  to  the  administration  of  mani- 
fest justice  between  parties,  and  Courts  of  Equity  called 
into  existence  the  doctrine  of  equitable  estoppel,  or  estoppel 
in  pais.  While  this  equitable  estoppel  had  its  origin  in 
Courts  of  Equity,  it  is  now,  generally  speaking,  applied 
in  Courts  of  law,  being  no  longer  regarded  as  a  technical 
rule  of  evidence,  but  as  a  substantial  part  of  the  law  for 
the  enforcement  of  rights  and  duties.  Savings  Bank  v. 
Ford,  71  Am.  Dec.,  66;  MUls  v.  Graves,  87  Am.  Dec., 
314;  Martin  v.  R.  R.  Co.,  83  Me.,  104;  Barnard  v.  Semi- 
nary, 49  Mich.,  444 ;  Kirk  v.  Hamilton,  102  U.  S.,  77. 

Mr.  Stephens,  in  his  work  on  Pleadings,  219,  thus  de- 
fines an  estoppel : 

"A  preclusion  in  law  which  prevents  a  man  from  alleg- 
ing or  denying  a  previous  fact,  in  consequence  of  his  own 
previous  act,  allegations,  or  denial  of  a  contrary  tenor." 
Russell  v.  Colyar,  4  Heis.,  193. 
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Stated  in  another  form,  estoppels  mean  that  a  man  for 
the  sake  of  good  faith  and  fair  dealing  should  be  estopped 
from  saying  that  to  be  false,  which,  by  its  means,  has  been 
accredited  for  the  truth,  when  by  his  representations  he 
has  led  others  to  act.  Herman  on  Estoppel ;  Caruthers  v. 
Crockett,  3  Shan.  Cas.,  628. 

As  said  by  an  eminent  jurist: 

"When  a  fact  has  been  admitted  or  asserted  for  the  pur- 
pose of  influencing  the  conduct,  or  deriving  a  benefit  from 
another,  so  that  it  cannot  be  denied  without  a  breach  of 
good  faith,  the  law  enforces  the  rule  of  good  conduct  or 
morals,  as  a  rule  of  policy  and  precludes  the  party  from 
repudiating  his  representations."  Ruffin  v.  Johnson,  5 
Heis.,  604-609 ;  Riissell  v.  Colyar,  4  Heis,  supra;  Watt- 
man  V.  Lyons,  9  Lea,  566;  Allen  v.  Westbrook,  16  Lea, 
566-71 ;  1  Green  on  Ev.,  Sec.  27. 

The  foundation  of  the  doctrine  of  estoppel  is  the  obliga- 
tion resting  upon  every  man  to  speak  and  act  according  to 
the  truth  of  the  case,  the  policy  of  the  law  being  to  suppress 
the  mischief  which  would  arise  from  destroying  all  confi- 
dence in  the  intercourse  and  dealings  of  men,  if  they  were 
allowed  to  deny  that  which  by  their  solemn  and  deliberate 
acts  thev  have  declared  to  be  true.  Hamilton  v.  Zimmer- 
man,  5  Snead,  40;  McLemore  v.  R.  R.  Co.,  Ill  Tenn., 
639-66;  Smith  v.  Memphis,  Etc.,  Bank.,  115  Tenn.,  12- 
34 ;  Ruffin  v.  Johnson,  5  Heis.,  supra. 

Under  later  decision  equitable  estoppen  or  estoppel  in 
pais,  has  been  given  a  broader  range  than  formerly.  Deck- 
ard  V.  Blanton,  3  Sneed,  373-375. 

And  it  has  been  said  by  our  Supreme  Court,  it  is  a 
growing  branch  of  the  law,  and  for  this  reason  decided 
cases  are  of  less  value  than  formerly,  as  every  case  must 
depend  upon  its  own  peculiar  facts  and  circumstances. 
Hume  V.  Banks,  9  Lea,  728-748. 
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It  is  now  settled  contrary,  perhaps,  to  the  ancient  rule 
of  the  common  law,  that  a  person  may  he  estopped  by 
matter  in  pais  as  well  as  by  record  or  by  deed.  Parkham 
V.  Turbeville,  1  Swan,  437-439. 

"Equitable  estoppel,"  said  Prof.  Pomeroy  and  our  Su- 
preme Court,  "in  the  modern  sense,  arises  from  the  con- 
duct of  the  party,  using  that  word  in  its  broadest  mean- 
ing, as  including  his  spoken  or  written  words,  his  positive 
acts,  and  his  salience  or  negative  omission  to  do  anything." 
2  Pom.  Eq.  Sec.  802 ;  Evans  v.  Belmont  Land  Co.,  92 
Tenn.,  348-366. 

Greenleaf  on  Evidence,  Vol.  1,  Sec.  207,  thus  states  the 
doctrine,  which  has  been  approved  in  numerous  cases  by 
our  Supreme  Court. 

"Admissions,  whether  of  law  or  of  fact,  which  have  been 
acted  upon  by  others,  are  conclusive  against  the  party  mak- 
ing them,  in  all  cases  between  him  and  the  person  whose 
conduct  he  has  thus  influenced.  It  is  of  no  importance 
whether  they  were  made  in  express  language  to  the  person 
himself,  or  implied  from  the  open  a/nd  general  conduct 
of  the  party;  for,  in  the  latter  case,  the  implied  declara- 
tion may  be  considered  as  addressed  to  every  one  in  par- 
ticular who  may  have  occasion  to  act  upon  it.  In  such 
case,  the  party  is  estopped  on  groimds  of  public  policy, 
and  good  faith  from  repudiating  his  own  representations. 
Meriwether  v,  Lamon,  3  Sneed,  452 ;  Brazelton  v.  Brooks, 
2  Head.,  194 ;  Smith  v.  Bank,  3  Hum.,  220 ;  Chaster  v. 
Oreer,  5  Hum.,  25 ;  Phillips  v.  Hollister,  2  Cold.,  269 ; 
Fields  V.  Carney,  4  Bax.,  137 ;  Bosenplanter  v.  Toof,  99 
Tenn.,  92 ;  Electric  Light  Co.  v.  Oas  Co.,  99  Tenn.,  371. 

The  doctrine  may  be  thus  stated,  that  where  a  party, 
by  words  or  conduct,  causes  another  to  believe  in  the  ex- 
istence of  a  certain  state  of  things  and  to  act  under  that 
belief,  altering  his  previous  position,  the  former  will  be 
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denied  the  right  to  aver  against  the  latter  a  different  state 
of  things  as  existing  at  the  same  time.  Baird  v,  Vaughn,  3 
Shan.  Cas.,  216;  Smith  v.  Carmack  (Ch.  Ap.),  64  S.  W., 
372. 

The  doctrine  of  Equitable  estoppel  is  founded  in  nat- 
ural justice  and  good  conscience,  and,  say  our  Supreme 
Court,  "is  a  principle  of  good  morals  as  well  as  of  law." 
Evans  v.  Belmont  Land  Co.,  99  Tenn.,  supra;  Electric 
Light  Co.  v.  Gas  Co.,  99  Tenn.,  supra. 

"The  vital  principle,"  said  the  Supreme  Court  of  the 
United  States,  "is  that  he,  who  by  his  language  or  con- 
duct, leads  another  to  do  what  he  would  not  otherwise  have 
done,  shall  not  subject  such  person  to  loss  or  injury  by  dis- 
appointing the  expectations  upon  which  he  acted." 

"Such  a  change  of  position  is  sternly  forbidden.  It  in- 
volves fraud  and  falsehood,  and  the  law  abhors  both." 
Dicherson  v.  Cosgrove,  100  U.  S.,  580. 

Again  says  that  high  Court: 

"What  T  induce  my  neighbor  to  regard  as  true  is  the 
truth  between  us.  If  he  has  been  misled  by  my  assevera- 
tion, and  we  may  add  by  words  or  conduct,  he  is  estopped." 
Kirh  V.  Hamilton,  102  U.  S.,  76;  Electric  Light  Co.  v. 
Gas  Co.,  99  .Tenn.,  supra. 

To  the   same    effect  is  Railway  v.  McReynolds,    Chy. 

App.,  48  S.  W.,  258,  and  Bloomstein  v.  ,  3 

Cooper's  Chy.,  433—4:40,  and  quite  a  number  of  other 
cases. 

Intentional  or  willful  fraud  is  not  in  all  cases  an  es- 
sential element  or  fact  in  order  to  afford  a  ground  for  the 
application  of  the  doctrine  of  equitable  estoppel,  and, 
hence,  it  cannot  be  said,  as  an  absolute  and  uncondi- 
tional rule,  that  where  the  element  of  fraud  is  absent  there 
is  no  estoppel.  Hume  v.  Bank,  9  Lea,  72,  74;  Galbraith 
V.  Lunsford,  87  Tenn.,  88-108. 
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The  apparent  confusion  to  be  found  in  some  of  the 
authorities  on  the  subject,  a3  said,  in  effect  by  Prof.  Pome- 
roy  and  also  by  oup  Supreme  Court  in  the  case  of  Galbraith 
V.  Lunsford,  supra,  arises,  doubtless,  from  the  fact  that  the 
fraud  referred  to  had  its  origin  in  the  effort  afterwards  to 
set  up  rights  contrary  to  the  conduct  of  the  party,  although 
at  the  time  of  the  act  constituting  the  estoppel  there  was 
the  most  perfect  good  faith. 

Mr.  Pomeroy  says  the  term  fraud  as  used  in  such  cases 
is  virtually  synonymous  with  * 'unconscientious"  or  "in- 
equitable." 

"It  is  in  this  sense,"  said  our  Supreme  Court,  "that  it 
is  a  fraud,  or  fraudulent,  to  attempt  to  repudiate  the  con- 
duct which  has  induced  the  other  party  to  act,  and  upon 
which  the  estoppel  is  predicated ;  but  it  is  entirely  another 
thing  to  say  that  the  conduct  itself,  the  acts,  words  or 
silence  of  the  party  constituting  the  estoppel  must  be  an 
actual  fraud  done  with  the  then  intention  to  deceive." 

"It  may,  therefore,"  continued  the  opinion,  "be  safely 
said,  although  fraud  may  be,  and  often  is,  an  ingredient 
in  the  conduct  of  the  party  estopped,  it  is  not  an  essential 
element,  if  the  word  is  used  in  its  commonly  accepted  sense, 
and  the  use  of  the  word  is  unnecessary  and  often  improper, 
unless  applied  to  the  effort  of  the  party  estopped  to  repu- 
diate his  conduct  and  to  assert  a  right  or  claim  in  contra- 
vention thereof." 

So,  in  the  case  at  bar  it  may  be  conceded  in  deciding 
it,  that  the  son,  T.  J.  McMurry,  when  the  thirty-six  acres 
of  land  was  surveyed  off  to  his  mother  and  she  relinquished 
her  right  to  the  usufruct  of  the  remaining  108  acres  of  the 
tract,  and  he  agreed,  as  found  by  the  Chancellor,  to  convey 
the  thirty-six  acres  in  fee  to  her,  he  acted  in  good  faith  and 
with  no  intent  at  the  time  to  refuse  to  carry  out  the  agree- 
ment ;  and  if  this  be  so,  it  is  manifest  that,  as  between  them 
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he  would  have  been  estopped  from  repudiating  the  agree- 
ment and  holding  on  to  the  108  acres.  A  Court  of  Equity, 
following  the  plain  everyday  principles  of  equity  and  fair 
dealing  would  have  compelled  him  to  carry  out  his  agree- 
ment. It  could  have  worked  out  this  equitable  result  by 
decreeing  that  he  held  the  title  in  fee  to  the  thirty-six  acres 
in  trust  for  his  mother. 

In  Hanks  v.  Fohon,  11  Lea,  553,  when  Judge  Cooper 
concluding  his  opinion,  page  53,  uses  this  language:. 

"It  twould  be  manifestly  inequitable  to  give  them  (in 
this  case  T.  J.  McMurry  the  life  usufruct  of  the  108  acres 
belonging  to  his  mother)  both  tracts  of  land,  and  it  is  not 
easy  to  see  how  they  (T.  J.  McMurry  in  this  case)  can 
do  equity  after  having  sold  the  tract  received  by  them;" 
in  this  case  after  T.  J.  McMurry  had  sold  the  life  interest, 
or  parts  of  it,  of  the  mother  in  the  108  acres. 

But  aside  from  the  principle  of  equity  impressing  the 
title  in  fee  to  the  thirty-six  acres  in  the  lands  of  the  son 
with  a  trust  in  favor  of  the  mother,  the  title  in  fee  to 
the  parcel  may  be  decreed  in  equity  to  have  been  in  the 
mother  and  this  without  resorting  to  any  statute  of  limita- 
tion. 

We  take  it  to  b«  the  law  that  the  title  to  land  may  be 
divested  and  vested  under  the  application  of  the  doctrine 
of  equitable  estoppel,  or  estoppel  in  pais. 

Beach  on  Modem  Equity  Jurisprudence  thus  states  the 
rule: 

"The  fact  that  real  estate  is  effected  does  not  prevent 
the  application  of  the  doctrine  of  equitable  estoppel.  The 
authorities  establish  the  doctrine  that  the  owner  of  real 
estate  may,  by  an  act,  in  pais,  preclude  himself  from  as- 
serting his  legal  title ;  and  where  this  principle  is  applied 
to  real  estate,  it  is  as  effective  as  a  deed  would  be  from 

the  party  estopped."    Beach  on  Mod.  Eq.  Jus.,  p.  y 

Vol.  2,  Sec.  1113. 
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The  above  was  quoted  with  approval  by  Judge  Lurton 
in  the  opinion  in  the  case  of  Evans  v.  Belmont  Land  Co., 
92  Tenn.  (8  Pick.),  364. 

While  it  is  true,  as  held  by  the  authorities,  that  the 
owner  of  land  may,  by  acts  in  pais,  preclude  himself  by 
asserting  his  legal  title,  the  doctrine  should  be  cautiously 
or  sparingly  applied,  and  only  upon  clear  grounds  of  jus- 
tice and  equity,  and  this,  because  it  is  opposed  to  the  letter 
of  the  statute  of  frauds,  and  would  render  titles  insecure 
if  they  were  allowed  to  be  effected  by.  parol  evidence  of 
light  and  doubtful  character."    2  Pom.  Eq,.  Sec.  801. 

In  the  following  section,  802,  the  author  uses  this  lan- 
guage, quoted  with  approval  by  Judge  Lurton  in  the  case 
above  cited : 

"Equitable  estoppel,  in  the  modem  sense,  arises  from 
the  conduct  of  the  party,  using  that  word  in  its  broadest 
meaning,  as  including  his  spoken  or  written  words,  his 
positive  acts,  and  his  silence  or  omission  to  do  anything. 
Its  foundation  is  justice  and  good  conscience;  its  object  is 
to  prevent  the  unconscientious  and  inequitable  assertion 
or  enforcement  of  claims,  or  rights  which  might  have  ex- 
isted or  been  enforcible  by  other  of  law  unless  pre- 
vented by  an  estoppel,  and  its  practical  effect  is  from 
motives  of  equity  and  fair  dealing,  to  create  and  vest  op- 
posing rights  in  the  party  who  obtain  the  benefit  of  this 
estoppel." 

See  also  to  the  same,  in  legal  effect:  Terrell  v,  Wy- 
mouth,  35  Am.  St.  Kep.,  100;  note  and  cases  cited. 

An  estoppel  is  personal  to  the  parties  bound,  and  their 
privies.    Hillmam,  v.  Moore,  3  Cooper,  Chapter  454-459. 

In  other  words,  as  we  understand  the  rule  announced 
by  our  Supreme  Court,  where  a  person  claims  under  one 
bound  by  an  estoppel,  he  is  himself  bound  by  the  same 
estoppel.    Boyston  v.  Wear,  3  Head,  8 ;  Heiskell  v.  Cobb, 
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11  Heis.,  628-646;  Woolridge  v.  Boyd,  13  Lea,  151;  Nel- 
son  V.  ClaybrooJe,  Lea,  687 ;  Kerbrough  v.  Vance,  6  Bax., 
110-113. 

If  correct  in  this  statement  of  the  rule,  it  follows  that  if 
T.  J.  McMurry  was  bound  by  estoppel  as  we  have  held 
he  was,  and  is,  and  thereby  being  precluded  by  the  estoppel 
from  asserting  his  legal  title  to  the  thirty-six  acres  of  land, 
his  privy  in  estate,  his  co-defendant,  J.  W.  Boyles,  the  pur- 
chasers of  the  thirty-six  acres  from  him,  is  also  bound  by 
the  estoppel  and  precluded  from  asserting  title  to  the  par- 
cel under  the  deed  of  T.  J.  McMurry. 

This  proposition,  if  sustained,  settles  the  case,  and  re- 
sults in  a  reversal  of  the  decree  of  the  Chancellor. 

It  may  be  under  the  law  that  the  claim  of  defendant 
Boyles,  under  his  deed  from  T.  J.  McMurry  would  fail  on 
the  ground  that  this  deed  is  champertous  and  void  under 
our  statute.     Code,  Shannon,  Sees.  3171,  3172. 

Boyles  is  first  cousin  of  Mrs.  T.  J.  McMurry. 

He  and  said  McMurry  knew  that  the  old  lady  McMurry 
had  been  in  actual  possession  of  the  thirty-six  acres  of  land 
for  about  seventeen  years  up  to  her  death,  either  in  per- 
son or  by  her  tenant.  Her  tenant  was  in  possession  at  her 
death,  and  McMurry  sold  and  deeded  the  parcel  to  him 
in  a  few  days  after  the  death  of  the  old  lady.  It  was, 
according  to  their  proof,  a  cash  transaction.  The  sugges- 
tion naturally  arises  from  this  record,  that  T.  J.  McMurry 
knew,  or  suspected,  that  his  mother  had  done  something, 
or  had  taken  some  step,  that  would  interpose  some  obstacle 
in  the  way  of  his  claiming  or  getting  possession  of  the  par- 
cel of  land,  and  he,  hurriedly,  after  the  death  of  his  mother, 
sells  it  for  cash  to  the  cousin  of  his  wife,  and  this  conduct 
suggests  that  it  was  for  the  purpose  of  putting  between  him- 
self and  an  adverse  claimant,  a  supposed  innocent  pur- 
chaser. 
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But  if  the  equitable  title  was  in  the  old  lady,  with  the 
right  in  her,  in  equity,  to  compel  her  son,  T.  J.,  to  make 
a  deed  to  her  in  fee  in  accordance  with  the  agreement  when 
the  thirty-six  acres  was  surveyed  off  to  her  and  she  relin- 
quished to  him  her  life  estate  of  the  108  acres  in  considera- 
tion of  the  title  in  fee  to  the  thirty-six  acres,  this  title  and 
right  passed  to  the  devisee  of  the  old  lady  under  her  will 
and  the  devisee  by  her  son  was  in  possession  at  the  death 
of  the  old  lady,  and  when  the  deed  was  made  to  Boyles, 
and  the  sale  by  T.  J.  McMurry  and  the  purchase  by  Boyles, 
come  squarely  under  the  chaperty  statute. 

Of  course,  if  the  old  lady's  right  expired  at  her  death, 
the  statute  against  champerty  and  maintenance  is  out  of 
the  case. 

The  decree  of  the  Chancellor  is  reversed  and  a  decree 
will  be  entered  here  in  accordance  with  this  opinion,  and 
the  cause  will  be  remanded  to  the  Chancery  Court  of  Rob- 
ertson County  for  the  settlement  of  the  rights  of  the  parties 
in  accord  with  the  opinion  of  this  Court. 

The  costs,  so  far  accrued,  will  be  paid  by  the  defendants. 

ON  PETITION  TO  REHEAE. 

In  this  case  we  are  presented  with  an  earnest  and  able 
petition  by  defendants  to  rehear  this  case  and  reverse  the 
decree  heretofore  entered  by  us  in  it,  and  to  affirm  the 
decree  of  the  Chancellor. 

Doubtless,  petitioners  feel  aggrieved  by  the  result 
reached  by  us  in  deciding  it,  and  we  think  it  may  be 
safely  said  that  complainants  would  have  been  equally  ag- 
grieved if  we  had  decided  in  accordance  with  the  con- 
tention of  petitioners. 

We  gave  this  case  the  most  thorough  examination  and 
consideration  of  which  we  were    capable,    reading    and 
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analyzing  the  evidence  directly  bearing  upon  the  contro- 
verted, controlling  facts  more  than  once. 

The  Chancellor  found,  as  a  fact,  that  Mrs.  L.  T.  Mc- 
Murry and  her  son,  petitioner  T.  J.  McMurry,  more  than 
seven  years  before  the  death  of  the  former,  agreed  in 
parol  to  a  division  of  the  farm  left  by  her  husband  and 
his  father,  she  relinquishing  her  right  in  108  acres  of  it, 
and  he  agreeing  to  convey  the  remainder  of  the  farm, 
thirty-six  acres,  to  her  in  fee,  but  that  this  agreement  was 
not  reduced  to  writing. 

STo  appeal  was  taken  from  this  finding  of  a  central  fact 
by  the  Chancellor,  and  no  complaint,  in  any  legal  form, 
was  lodged  against  it,  as  we  remember,  at  the  hearing  be- 
fore us.  But  independent  of  the  evidence  as  stated  in  our 
opinion,  and  as  we  find  again,  after  another  review  of  the 
evidence,  it  sustains  the  finding  of  the  Chancellor. 

The  learned  Chancellor  reached  his  conclusion  and 
rested  his  decree  upon  the  proposition  that  there  being  no 
written  memorandum  of  the  partition  or  of  the  agreement 
on  the  part  of  the  son  to  convey  the  fee  in  thirty-six  acres 
to  his  mother,  the  statute  of  frauds  interposed  a  complete 
defense  to  the  claim  of  complainants. 

In  our  opinion,  for  the  reasons,  and  upon  the  grounds 
stated  in  it,  we  could  not  assent  to  this  conclusion  of  the 
learned  Chancellor.  It  is  urged  by  petitioners  in  their 
petition  for  a  rehearing  that  the  doctrine  of  equitaWe 
estoppel  was  not  relied  upon  by  complainants  in  their 
pleadings.  We  think  petitioners  and  their  able  counsel 
are  mistaken  in  this.  After  stating  rather  voluminously, 
facts,  complainants  use  this  specific  language  in  their  bill : 

"Complainants,  therefore,  plead,  allege  and  charge  that 
the  defendants,  McMurry  and  Boyles  (the  defendant 
Boyles  claiming  as  he  does)  through  and  under  the  deed 
of  defendant  McMurry,  are  estopped  to  now,  and  at  this 
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late  day,  to  call  in  question  or  dispute  the  title  of  the 
said  Mrs.  L.  T.  McMurry,  or  those  claiming  under  her 
the  said  thirty-six  acres  of  land." 

We  are  of  the  opinion  that  counsel  of  petitioners  are 
mistaken  in  their  contention,  that  this  is  an  ejectment  suit, 
and  if  we  are  correct  in  this,  the  case  was  properly  ap- 
pealed to  this  Court,  and  this  Court  was  invested  with 
junsdiction  to  dispose  of  it. 

We  have  treated  this  petition  to  rehear  as  if  it  were 
filed  in  time  under  the  rule  of  the  Courts  in  view  of  the 
affidavit  of  counsel  of  petitionen. 

According  to  their  affidavit,  the  record,  with  the  opinion 
of  this  Court,  was  furnished  counsel  of  petitioners  Kovem- 
her  15,  1913. 

The  petition  was  JSled  December  6,  1913,  more  than 
ten  days  after  the  record  and  opinion  of  the  Court  were 
furnished  counsel. 

But,  as  before  stated,  we  have  again  examined  the  rec- 
ord. We  must  confess  that  the  petition  presents  no  ques- 
tion or  phase  of  the  case  under  the  evidence,  not  fully 
considered  by  us  in  preparing  our  opinion  in  the  case. 
We  think  we  applied  the  correct  law  to  the  controlling 
and  determinative  facts. 

The  petition  to  rehear  is  disallowed  and  dismissed  with 
cost. 

26 
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E.  T.  &  W.  N.  Railway  Company  v.  H,  W.  Gbegg. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 

{Knoxville.) 

1.  JuBisDicnoN  OF  Justice  of  thb  Peace.    Action  for  penalty. 

Justices  of  the  peace  have  no  jurisdiction  of  suits  brought  to 
collect  the  penalty  of  $100.00  denounced  by  sections  3070,  3072, 
Shannon's  Ck)de,  against  railroads  for  failure  of  their  servants 
to  call  out  the  name  of  the  station  and  the  length  of  time  of 
stopping  of  train  at  an  approaching  station. 

2.  Right  to  Recover  Penalties.    Semhle. 

It  seems  to  be  the  law  that  only  those  who  are  inconvenienced 
by  the  failure  of  a  railway  company  to  comply  with  the  above 
statutes  may  sue  for  the  prescribed  penalty. 


From  Cabteb  County. 


Appeal  in  error  from  the  Circuit  Court  of  Carter 
County.    W.  T.  Coleman,  Special  Judge. 

John  H.  Tipton  for  Plaintiff  in  Error. 

Epps  &  Young  and  Lee  F.  Miller  for  Defendant  in 
Error. 

Me.  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

This  suit  was  commenced  by  Mr.  Gregg  against  the 
railroad  company  before  a  justice  of  the  peace,  January 
1,  1908,  to  recover  a  penalty  of  $100,  on  the  ground  that 
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the  railroad  company,  in  violation  of  the  statute  of  this 
State,  failed  to  call  out  the  stations  of  Hampton,  Blevins, 
Pardee  Point  and  Valley  Forge,  in  its  coaches  of  passen- 
gers, and  at  time  its  train  would  stop  at  said  stations,  as 
provided  by  law,  on  December  26,  1908,  it  being  its  east- 
bound  passenger  train  running  between  Cranberry,  N.  C, 
and  Johnson  City,  Tenn.,  and  the  train  leaving  Johnson 
City  at  9  o'clock  a.m. 

The  case  was  tried  before  a  justice  of  the  peace,  and 
was  appealed  by  the  railroad  company  to  the  Circuit  Court. 
It  was  tried  twice  in  the  Circuit  Court,  and  on  the  first 
trial  there  was  a  hung  jury.  It  was  tried  the  second  time 
in  the  Circuit  Court  before  a  jury  in  October,  1909,  and 
resulted  in  a  verdict  against  the  company  for  $100. 

We  should  have  stated  that  the  railroad  company  moved 
the  Court,  at  the  conclusion  of  the  evidence  of  plaintiff 
below  and  also  at  the  conclusion  of  all  the  evidence,  to  di- 
rect the  jury  to  return  a  verdict  in  its  favor,  which  mo- 
tion was  overruled,  and  to  which  action  of  the  Court  is 
excepted. 

It  moved  for  a  new  trial  in  the  lower  Court,  stating  some 
eight  grounds,  which  motion  was  overruled,  and  it  appealed 
in  error  to  this  Court. 

It  assigns  eight  errors.  The  first,  in  substatnce,  is.  That 
the  trial  Judge  erred  in  refusing  to  instruct  the  jury  to 
return  a  verdict  in  its  favor. 

The  second  is  that  the  Court  erred  in  charging  the  jury 
as  follows :  "If  you  find  that  the  plaintiff  was  a  bona  fide 
passenger  on  the  train  at  the  time,  and  if  you  find  that 
they  failed  to  call  the  stations  and  announce  the  time  of 
stopping  at  any  of  these  stations,  and  if  you  find  further 
that  it  was  a  station  where  the  train  stopped  to  take  on 
and  let  off  passengers,  then  your  verdict  should  be  for  the 
plaintiff." 
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The  third  is  that  the  Ooiurt  erred  in  charging  the  jury 
that  the  penalty  provided  for  it^  section  8072^  is  recover- 
able by  anyone  suing  therefoor. 

The  fourth  is  that  the  Court  erred  in  dialling  the  jury 
as  follows :  '^If  you  find  by  a  preponderance  of  the  evi- 
dence that  the  defendant  railroad  company,  or  its  emr 
ployes,  failed  to  call  the  stations  at  the  points  named  in 
the  warrant,  then  your  verdict  should  be  for  the  plaintifF." 

The  fifth  is  that  the  Court  erred  in  the  following  part 
of  his  charge  :  '^fTeither  does  it  (secticm  8070)  apply  to 
stations  ezcep4  where  trains  stop  for  the  purpose  of  taking 
on  or  letting  off  passengers." 

The  sixth  is  that  the  Court  erred  in  refusing  to  charge 
the  following  special  request  of  the  railroad  company: 
^'The  statute  is  only  remedial  and  not  punitive.  It  is  not 
to  be  strictly  construed.  It  could  not  mean,  therefore,  that 
the  calls  provided  for  should  be  made  when  there  are  no 
passengers  on  the  train,  or  if  there  were  no  passengers  in 
any  coach — or  that  it  should  be  called  at  a  station  where 
no  passengers  were  to  get  off.  There  is  nothing  in  the 
statute  that  in  so  many  words  gives  the  right  of  action  to 
a  common  informer,  and  the  argument  of  the  Supreme 
Court  is  strongly  persuasive,  especially  in  view  of  the  pen- 
alty that  the  right  is  only  given  to  a  party  aggrieved. 
Therefore,  I  charge  you  that  unless  the  plaintiff  was  in 
some  way  inconvenienced  or  aggrieved,  he  could  not  re- 
cover. I  further  charge  you  that  it  is  not  a  violation  of 
the  law  not  to  call  a  station  which  is  a  flag  station.  I  fur- 
ther charge  you  that  the  failure  to  call  the  time  the  train 
was  giong  to  stop  would  hot  make  the  defendant  guilty, 
unless  there  were  some  persons  inconvenienced  or  ag* 
grieved." 

The  seventh  is  that  the  Court  erred  ia  not  holding  that 
the  Act  of  1865-6,  chapter  16,  sections  2  and  4,  as  carried 
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into  ShaniKm's  compilation  of  the  laws  of  Tennessee,  un- 
der sections  3070  and  3072,  are  unconstitutional  and  void, 
because  violative  of  sections  16,  20  and  21  of  Article  I, 
and  of  section  8  or  Article  II,  of  the  Constitution  of  th€ 
State  of  Tennessee,  in  that  said  Act  imposes  an  excessive 
fine  and  inflicts  unusual  punishment;  also  in  that  no  prop- 
erty shall  be  taken  and  applied  to  public  use  without  just 
compensation  being  made  therefor ;  also,  in  that  the  Legis- 
lature  h«e  no  power  to  pass  any  law  for  the  benefit  of  in- 
dividuals  inconsistent  with  the  general  laws  of  the  land. 

The  eighth  is  that  the  Court  erred  in  not  granting  the 
railroad  company  a  new  trial,  because  there  was  no  evi- 
dence to  support  the  verdict. 

The  decision  of  this  case  depends  upon  the  proper  con- 
struction of  the  Act  of  1865,  chapter  16,  carried  into  the 
Code,  Shannon,  section  3070,  which  so  far  as  need  be  stated 
is  as  follows : 

"It  shall  be  the  duty  of  each  conductor  or  other  employe 
of  any  railroad  in  this  State,  to  announce  in  loud,  distinct 
words  for  each  passenger  car,  the  stopping  place,  station 
or  depot,  or  town  at  which  each  car  of  passenger  train  stops, 
or  shall  be  detained  for  any  purpose,  and  also  the  time 
such  car  or  passenger  train  will  stop  or  be  detained." 

Section  3072  provides,  that  upon  the  failure  of  any  rail- 
road company  duing  any  trip  of  the  passenger  cars,  to 
comply  strictly  with  any  of  the  provisions  of  the  section 
just  quoted,  it  shall  forfeit  and  pay  $100,  recoverable  be- 
fore any  Court  having  jurisdiction  thereof,  one-half  to  be 
paid  to  the  person  suing  and  the  other  half  to  go  to  the 
conmion  school  fund  of  the  State. 

Now,  it  appears  that  Mr.  Gregg  took  passage  upon  the 
defendant  in  error  railroad  at  Elizabethton,  December  26, 
1909.    His  destination  was  Cranberry,  N.  C. 
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It  appears  that  in  conjunction  with  another  gentleman 
he  turned  over  a  seat  and  had  his  feet  on  it.  A  brakeman 
came  through  the  car,  took  his  feet  off  of  the  seat,  or  re- 
quested him  to  take  his  seat,  and  turned  the  seat  over  and 
proceeded  on  his  business. 

He  came  back  through  the  car  in  a  short  while,  and 
found  the  seats  turned  facing  each  other  with  the  feet  of 
Mr.  Gregg  and  the  other  gentleman  on  it. 

While  the  evidence  is  not  entirely  clear  as  to  the  nature 
of  the  controversy  that  occurred  between  the  brakeman  and 
Mr.  Gregg,  it  is  quite  clear  and  undisputed  that  they  did 
get  into  a  controversy,  and  that  the  brakeman  again  turned 
the  seat  so  that  the  feet  of  the  gentlemen  could  not  be 
placed  upon  it.  Thereupon,  Mr.  Gregg  said  in  substance, 
that  as  the  railroad  company  was  particular  in  forcing  its 
rules  and  regulations,  he  would  see  that  they  observed  the 
rules  and  regulations  prescribed  by  the  statute,  and  called 
upon  certain  of  the  passengers  in  the  coach  to  pay  atten- 
tion and  see  whether  they  called  out  the  stations  at  which 
the  train  stopped,  and  the  length  of  time  it  would  stop  at 
said  stations. 

The  proof  clearly  shows  that  the  train  did  stop  at  sev- 
eral stations,  probably  at  Hempton,  Blevins,  Pardee  Point, 
Valley  Forge,  and  that  these  stations  were  not  called  out 
before  the  train  reached  them,  nor  was  the  length  of  lime 
announced  that  the  train  would  stop  at  said  stations. 

Mr.  Gregg  did  not  expect  to  stop  at  any  of  these  stations 
and  he  testified  that  he  was  put  to  no  inconvenience  and 
was  in  no  way  aggrieved  on  account  of  failure  to  call  out 
said  stations  or  the  time  the  train  would  stop  at  them. 

He  brings  this  suit,  as  above  stated,  to  recover  the  pen- 
alty provided  for  in  the  section  of  the  Code  above  quoted. 

It  is  insisted  by  the  railroad  company  that  the  Act  of 
the  Legislature  involved  is  unconstitutional. 

We  do  not  think  so. 
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The  statute  was  before  our  Supreme  Court  in  the  case 
of  Parks  v.  Railroad,  reported  in  13  Lea,  p.  1. 

In  that  case  suit  was  brought  in  the  Circuit  Court  to 
recover  the  penalty  prescribed  in  the  statute^  and  the  de- 
claration contains  240  counts,  alleging  240  violations  of  the 
statute. 

The  Supreme  Court,  it  seems,  was  considerably  divided 
upon  the  proper  construction  of  the  statute.  However,  the 
whole  Court,  as  we  understand  their  opinions,  three  hav- 
ing been  delivered  in  the  case,  held  the  Act  constitutional 
and  that  its  enactment  was  the  proper  exercise  of  the  police 
power. 

The  central  question  in  this  case  going  to  its  merits,  is 
as  to  whether  a  passenger  can  sue  for  a  violation  of  the 
statute  unless  he  be  aggrieved  or  inconvenienced  in  some 
way  by  a  failure  to  observe  it  on  the  part  of  the  railroad 
employes. 

We  infer  from  an  examination  of  the  three  opinions  in 
the  case  referred  to,  that  the  Court  intended  to  hold  and 
did  hold  that  the  party  entitled  to  sue  must  not  only  be 
a  bona  fide  passenger,  but  a  passenger  that  was  incon- 
venienced or  aggrieved  in  some  way  by  a  failure  on  the 
part  of  the  railroad  company  to  observe  the  statute. 

Judge  Freeman  delivered  a  strong  dissenting  opinion 
in  that  case,  and  the  Court  seemed  to  be  considerably  di- 
vided as  to  whether  the  statute  was  a  remedial  one  or  sim- 
ply prescribed  a  penalty  for  the  non-observance  of  its  pro- 
visions. 

If  the  view  above  stated  that  no  one  can  sue  for  the  pen- 
alty prescribed  by  the  statute  except  a  bona  fide  passenger 
who  was  inconvenienced  or  aggrieved  in  some  way  by  a 
failure  of  the  railroad  company  to  observe  it,  then  the 
judgment  of  the  Court  below  must  be  reversed  and  the 
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cause  dismissed^  and  we  are  inclined  to  believe  that  the 
above  view  is  the  correct  construction  of  the  statute. 

We  are,  however,  of  the  opinion  that  this  case  must  be 
reversed  and  the  cause  dismissed  on  the  further  grounds 
that  the  justice  of  the  peace  had  no  jurisdiction  of  the  sub- 
ject matter  of  this  suit,  and  if  this  be,  the  judgment  should 
be  reversed  and  the  cause  dismissed,  although  the  question 
was  not  raised  by  counsel  in  the  case. 

It  was  decided  as  far  back  as  the  case  of  Duncan  v,  Wm. 
Maxey,  5  Sneed,  114,  that  a  justice  of  the  peace  has  no 
jurisdiction  of  a  suit  to  recover  a  penalty  given  by  an  Act 
unless  the  Act  specially  conferred  such  jurisdiction,  and 
that  in  such  an  action  it  was  not  necessary  to  plea  in  abate- 
ment, and  the  want  of  jurisdiction  appeared  upon  the  face 
of  the  warrant. 

The  same  principle  was  announced  in  the  case  of  Houser 
V.  McKennon,  1  Baxter,  287,  and  in  the  case  of  Haaris 
V.  Hodden,  7  Lea,  214. 

We  have  been  unable  to  find  any  statute  conferring  juris- 
diction upon  a  justice  of  the  peace  to  render  judgment  for 
the  penalty  prescribed  by  this  statute. 

If  correct  in  this  view,  it  follows  that  although  no  ques- 
tion was  made  in  the  Courts  below  as  to  the  jurisdiction 
of  the  justice  bringing  this  case,  it  is  our  duty  to  raise  it 
and  decide  it  here. 

Upon  the  two  grounds  stated,  and  so  far  as  the  right  is 
concerned  upon  the  first  ground  stated  going  to  the  merits 
of  the  case,  the  judgment  of  the  Court  below  must  be  re- 
versed and  the  case  dismissed,  and  it  is  so  ordered. 

Defendants  in  error  will  pay  the  costs  of  the  cause,  for 
which  execution  will  issue. 
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EuGENS  Griffin,  by  Next  Fbiend,  John  S.  Griffin,  v. 

C.  S.  DiCKBBSON,  BT  AL. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Nashville.     December  Term,  1913.) 

1.  Nbqligencb.     Knoidnglp  permitting  minor  to  play  Wliards, 

pool,  etc.,  without  ioritten  consent  of  parent,  contrary  to  a 
statute,  constitutes. 

It  l8  negUgence  p«r  se  for  any  person  engaged  regularly,  or 
otherwise,  in  keeping  pool  rooms  or  tables,  etc.,  their  em- 
ployes, agents  or  servants,  to  knowingly  permit  any  person 
under  the  age  of  twenty-one  years  to  play  at  the  games  of 
bUliards,  pool,  etc.,  without  first  having  obtained  the  written 
consent  of  the  father  and  mother  of  snch  minor,  or  other 
person  having  the  l^^l  custody  thereof,  or  the  principal  of 
the  school  in  which  the  minor  is  a  pupil,  in  violation  of  Shan- 
non's Code,  section  0826,  although  such  violation  is  not  de- 
clared negligence  by  the  statute. 

2.  CoRTBiBUTOBY  Nbquobnge.    May  ewist  though  negligence  per  se 

because  statute  violated. 

The  fact  that  one  has  been  guilty  of  negligence  per  se  in  vlolat- 
.  ing  a  statute  does  not  relieve  another  from  the  duty  to  use 
due  care  for  his  own  safety  in  connection  with  the  same 
matter,  and  in  not  doing  so  he,  notwithstanding  the  negli- 
gence of  the  other  party,  is  guilty  of  contributory  negligence. 

3.  Same.    Minor  chargeable  therevHth,  when. 

A  young  man,  seventeen  years  old,  shown  to  be  engaged  in  a 
mercantile  business,  will  be  presumed,  as  a  matter  of  law, 
to  have  sufficient  discretion  to  be  guilty  of  contributory  negli- 
gence, and  will  be  charged  therewith  in  a  proper  case. 

4.  Same.    May  be  taken  advantage  of  by  demurrer,  when. 

While  contributory  neglig^ice  is  a  defense,  and  the  declaration 
need  not  aver  its  absence,  yet  where  the  declaration  does  aver 
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facts  showing  the  contributory  negligence,  defense  may  be 
made  by  demurrer. 


From  Davidson  County. 

Appeal  from  the  Circuit  Court  of  Davidson  County. 
M.  H.  Meekb^  Judge. 

James  T.  Milleb  for  Plaintiff  in  Error. 

S.  N.  Harwood  for  Defendant  in  Error. 

Mr.  Justice  Huohes  delivered  the  opinion  of  the 
Court. 

This  ease  is  before  this  Court  on  declaration  and  de- 
murrer, the  demurrer  having  been  sustained  and  the  suit 
dismissed  by  the  Hon.  M.  H.  Meeks,  Judge,  etc.,  in  the 
Circuit  Court  of  Davidson  County,  where  the  suit  was 
brought.    It  results  that  questions  of  law  only  are  involved. 

Eugene  GriflSn,  the  real  party  plaintiff,  the  suit  having 
been  brought  in  his  name  by  his  father  as  his  next  friend, 
filed  his  declaration  on  December  18,  1912,  alleging  that 
at  the  time  of  the  doing  of  the  things  complained  of  he 
was  seventeen  years  of  age;  that  defendants,  C.  S.  Dick- 
erson and  Zac  Carson,  owned  and  operated  a  pool  and 
billard  hall  in  the  city  of  Nashville,  and  that  "on  the 

day  of  September,  1912,  and  at  divers  other  times 

the  defendants,  their  employes,  agents,  servants  and  other 
persons  for  them,  knowingly  permitted  plaintiff,  a  person 
under  the  age  of  twenty-one  years,  to  play  on  said  tables 
at  games  of  billiards,  pool  or  other  games  requiring  the 
use  of  balls,  without  first  having  obtained  the  written  con- 
sent of  the  father  and  mother  of  plaintiff,  both  being  then 
living,"  in  violation  of  the  laws  of  the  State  of  Tennessee. 


STATE  OF  TENNESSEE.  411 

€Mffin  i>.  EHckeraoii. 

It  is  then  alleged  that,  ^'as  a  result  of  the  wrongful  and 
unlawful  conduct  of  the  def endants,  their  employes,  agents, 
servants,  and  other  persons  for  them,  plaintiff,  who  was  a 
boy,  young  and  inexperienced,  was  led  astray,  his  mind 
and  attention  diverted  from  his  business  to  said  games,  his 
thought,  time  and  energy  taken,  occupied  and  absorbed 
in  the  same,  his  development  in  a  social  and  business  way 
retarded,  his  progress  in  the  mercantile  business  in  which 
he  was  engaged  impaired,  his  devotion  to  his  duties  and 
his  obedience  to  his  parents  interfered  with,  and  that  he 
was  greatly  demoralized  and  injured  by  the  things  afore- 
said; that  the  wrongful  and  unlawfid  acts  and  deeds  of 
the  defendants,  their  servants,  agents,  etc.,  was  the  direct 
and  proximate  cause  of  the  injuries  aforesaid;  and  that 
the  plaintiff  has  been  subjected  to  serious  loss  of  time, 
heavy  expenses  in  payment  of  said  unlawful  games,  etc., 
in  addition  to  the  injuries  aforesaid,  wherefore  defend- 
ants are  indebted  to  plaintiff  in  the  sum  of  one  thousand 
dollars." 

The  law  referred  to  in  the  declaration,  and  which  it  is 
alleged  defendants  violated,  was  enacted  in  1883,  being 
chapter  136  of  the  l^islative  enactments  of  that  year. 
The  first  section  of  that  chapter,  as  brought  forward  in 
Shannon's  Code,  section  6826,  is  as  follows: 

"It  shall  be  unlawful  for  any  person  engaged  regularly, 
or  otherwise,  in  keeping  billiard,  bagatelle,  or  pool  rooms 
or  tables,  their  employes,  agents,  servants,  or  other  per- 
sons for  them,  knowingly  to  permit  any  person  under  the 
age  of  twenty-one  years  to  play  on  said  tables  at  any  game 
of  billiards,  bagatelle,  pool,  or  other  games  requiring  the 
use  of  cue  and  balls,  without  first  having  obtained  the 
written  consent  of  the  father  and  mother  of  such  minor, 
if  living ;  if  the  father  is  dead,  then  the  mother,  guardian, 
or  other  person  having  legal  control  of  such  minor ;  or  if 
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the  mmor  be  in  att^idanoe  as  a  student  at  some  literary 
institution,  then  the  written  consult  of  the  principal  or 
person  in  charge  of  such  school." 

The  remaining  sections  declare  a  violation  of  the  first 
section  a  misdemeanor,  punishable  by  fine,  and  make  it 
the  duty  of  the  Judges  of  the  State  having  criminal  juris- 
diction to  give  the  provisions  of  the  act  in  chai^  to  the 
grand  juries. 

It  will  be  observed  that  this  statute  is  sil^it  as  to  any 
right  or  remedy  an  individual  might  have  who  has  been 
aggrieved  as  a  result  of  its  violation. 

The  demurrer  to  this  declaration  contains  five  counts, 
the  first  and  second  of  which  are  in  effect  the  same,  and 
make  the  question  that  under  the  facts  set  out  no  cause 
of  action  is  stated. 

It  has  been  repeatedly  held  in  this  State  that  when  an 
obligation  is  imposed  by  statute  it  is  n^ligence  per  se  to 
disregard  that  obligation,  and  it  is  well  settled  that  if 
injury  is  sustained  by  another  as  the  direct  result  of  such 
negligence  the  party  disregarding  the  statute  is  liable  for 
the  damages  consequent  on  the  injuries,  although  the 
statute  may  have  been  silent  as  to  such  liability.  Some 
of  our  cases  so  holding  will  now  be  examined. 

The  case  in  this  State  in  which  this  question  first  arose 
was  that  of  Queen  v.  Dayton  Coal  &  Iron  Co.,  11  Pickle, 
458,  30  L.  R.  A.,  82.  In  that  case  a  boy  ten  years  of 
age  had  been  employed  in  a  coal  mine,  contrary  to  a  statu- 
tory provision  prohibiting  such  employment  of  any  boy 
under  twelve  years  of  age,  but  silent  as  to  the  effect  of 
its  violation  on  the  question  of  negligence  and  the  rights 
of  those  injured  while  so  employed  or  as  a  result  of  the 
employment.  While  the  boy  was  thus  employed  contrary 
to  statute  he  was  injured,  and  suit  was  brought  against 
his  employer  to  recover  damages.    The  question  of  whether 
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such  act  waft  within  itself  negligence  or  not,  being  then 
one  of  fbst  impression  in  this  State,  the  Court  quoted 
freely  from  cases  and  text  authorities,  both  as  to  whether 
the  employment  of  the  boy  in  violation  of  the  statute  was 
negligttice  per  se,  and  as  to  the  right  to  maintain  the  action 
for  injuries  flowing  therefrom.  Among  the  propositions 
quoted  with  approval  is  found  the  following  from  Whar- 
ton on  Ne^igence,  section  443 : 

''Where  a  statute  requires  an  act  to  be  done,  or  abstained 
from,  by  one  person  for  the  benefit  of  another,  then  an 
action  lies,  in  the  latter's  favor,  against  the  former  for 
neglect  in  sueh  aet  or  abstenance,  even  though  the  statute 
gives  no  special  remedy." 

After  quoting  this  and  other  propositions  of  similar 
purport,  our  Supreme  Court  proceeds  as  follows : 

''So  we  think  the  employment  of  this  minor,  in  violation 
of  the  provision  of  the  statute  in  question,  was  an  act  of 
negligence  on  the  part  of  the  defendant,  and,  a  causal 
connection  between  the  employment  and  the  injuries  sus- 
tained by  the  boy  being  shown,  a  case  of  liability  is  made 
out.  Of  course,  we  do  not  hold  that  if  the  boy  had  died 
of  oi^anic  disease  of  the  heart,  or  from  a  stroke  of  paraly- 
sis, or  from  some  cause  wholly  disconnected  with  his  em- 
ployment, the  company  would  have  been  liable  in  damages, 
simply  on  account  of  the  employment  in  violation  of  the 
statute.  But  we  do  hold  that  the  breach  of  the  statute 
is  actionable  n^ligence  whenever  it  is  shown  that  the 
injuries  were  sustained  in  consequence  of  the  employ- 
ment. 

"This  view  of  the  case  does  not  preclude  the  defense 
of  contributory  negligence  on  the  part  of  the  plaintiff. 
Says  Mr.  Bishop  in  his  work  on  Noncontract  Law,  section 
140:  'It  suits  the  argument  in  many  of  the  cases  for  the 
Judges  to  look  upon  disobedience  to  a  legal  ooounand  as 
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an  act  of  negligence.  Thereupon,  the  doctrine  of  con- 
tributory negligence  applies  to  the  plaintiff,  precluding  his 
recovery  in  cases  within  its  rule/ 

"Says  Mr.  Thompson,  Vol.  II,  page  1175,  section  23: 
'Statutes  exacting  special  precautions  on  the  part  of  owners 
of  dangerous  machinery  are  generally  construed  as  not 
abrogating  the  ordinary  rules  of  contributory  negligence, 
etc.  The  effect  of  such  statutes  is  simply  to  make  the  fail- 
ure to  comply  with  their  requirement,  negligence  per  ^^ 
and  not  to  excuse  negligence  in  other  persons.    . 

"It  is  hardly  necessary  to  add  that  contributory  negli- 
gence on  the  part  of  a  minor  is  to  be  measured  by  his  age 
and  his  ability  to  discern  and  appreciate  circumstances 
of  danger.  He  is  not  chargeable  with  the  same  d^ree  of 
care  as  an  experienced  adult,  but  is  only  required  to  exer- 
cise such  prudence  as  one  of  his  years  may  bo  expected  to 
possess." 

Our  next  case  in  point  is  that  of  Biden  v.  OHmm,  13 
Pickle,  220,  33  L.  R.  A.,  587.  In  that  case  suit  was 
brought  by  a  wife  against  saloon  keepers,  ailing  that 
they,  in  violation  of  a  statute,  had  sold  or  furnished  to 
her  husband  large  quantities  of  intoxicating  liquors,  from 
the  effect  of  drinking  which  he  had  become  paralyzed  and 
died ;  and  she  sought  to  recover  damages.  The  trial  Court 
sustained  a  demurrer  to  the  declaration,  and  our  Supreme 
Court  overruled  that  action,  holding  that  a  cause  of  action 
was  stated.  The  statute  involved  in  that  case  was  a  pecu- 
liar one,  making  it  unlawful  for  any  one  engaged  in  the 
manufacture  or  sale  of  intoxicants  to  "sell,  give,  furnish 
to,  or  procure  for,  any  husband  who  is  an  habitual  drunk- 
ard any  intoxicating  liquors,  after  having  been  served  with 
a  written  prohibitory  notice  thereof,  signed  by  the  wife  of 
the  said  husband;"  and  declaring  a  violation  a  misde- 
meanor punishable  by  fine.     It  is  clear  that  under  the 
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holding  of  the  Court  the  right  of  recovery  was  that  of 
the  wife  and  not  of  the  husband.  In  other  words^  the 
suit  was  not  one  that  could  have  been  prosecuted  by  a 
personal  representative  of  the  husband,  but  the  suit  of  the 
wife  in  her  own  right.  The  def endants,  according  to  her 
all^ations,  had  violated  her  rights  as  wife  by  furnishing 
intoxicants  to  her  husband  in  violation  of  the  statute. 
Under  the  holding  of  the  Supreme  Court  of  Alabama  in 
King  v.  Henkie,  80  Ala.,  609,  60  Am.  Kepts.,  119,  the 
action  would  not  have  been  maintainable  if  brought  by  a 
husband  for  recovery  for  him  own  injuries,  or  had  been 
brought  by  his  administrator  to  recover  damages  for  in- 
juries inflicted  on  him. 

Our  next  case  is  that  of  Wise  v.  Morgan,  17  Pickle,  273, 
44  L.  R.  A.,  548.  In  that  case  suit  was  brought  by  a 
father,  as  administrator  of  his  deceased  child,  against  drug- 
gists who  had  sold  to  his  wife  a  poison  without  its  being 
labeled  "poison,"  as  required  by  statute,*  and  which  the 
child  had  gotten  from  a  mantel  and  a  portion  of  which 
it  drank,  and  had  died  from  the  effects  thereof.  The  wife 
did  not  know  that  the  medicine  was  poisonous,  it  not  being 
labeled,  as  required  by  law.  In  disposing  of  that  case, 
it  was  said : 

"It  is  well  settled  that  a  failure  to  perform  a  statutory 
duty  is  negligence  per  se,  and  if  the  injury  is  the  proxi- 
mate result  or  consequence  of  the  negligent  act,  there  is 
liability.  2  Thomp.  on  Neg.,  p.  1232,  section  5;  Queen 
V,  Dayton  Coal  Co.,  11  Pick.,  458;  57  Am.  Dec,  461. 

"But  it  is  insisted  that  the  mother's  negligence,  in  hav- 
ing the  bottle  accessible  to  the  child,  was  such  interven- 
ing n^ligence  on  the  part  of  a  responsible  agent  as  broke 
the  chain  of  causation,  and  became  itseU  the  juridical 
cause.  This  might  be  so  if  the  mother  had  been  aware  of 
the  poisonous  character  of  the  substance,   but  it  is  not 
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claimed  she  had  swsk  knowledge,  and  her  teetimonj  ia  quite 
positive  that  abe  was  ignorant  of  it.  .  •  •  Nor  can  the 
act  of  the  child  in  getting  down  the  mixture  from  the 
mantelpiece,  and  drinking  it,  be  invoked  as  an  interven- 
ing and  independent  juridical  cause.  The  child  was  an 
irresponsible  agent;  it  had  not  reached  years  of  discreticniy 
and  negligence  was  not  imputable  to  it.  The  case  of  Meyer 
V.  King,  72  Miss.  (S.  C,  35  L.  R.  A.,  474),  cited  by 
counsel  for  plaintiff  in  error,  and  other  like  cases,  are 
easily  distinguishable  from  this  one,  in  the  important  fea- 
ture that  each  presented  an  intervening,  req>onflible  agent 
that  broke  the  chain  of  causation,  so  that  the  death  could 
not  be  concatenated  with  the  breach  of  the  statute.'' 

It  will  be  observed  that  in  distinguishing  the  Wise- 
Morgan  case  from  the  case  of  Meyer  v.  King,  ''and  other 
like  cases,"  there  is  no  intimation  that  the  Meyer-King 
case  and  other  like  cases  are  in  any  way  unsound,  the  dis- 
tinction being  that  in  the  class  of  cases  referred  to  there 
was  an  intervening  responsible  agent  that  broke  the  chain 
of  causation,  the  clear  inference  being  that  those  cases, 
when  properly  applied,  are  sound. 

We  will  now  examine  the  case  of  Meyer  v.  King  as  it 
is  reported  in  35  L.  R.  A.,  474.  In  that  case  a  minor, 
whose  age  is  not  stated,  but  who,  though  spoken  of  as  being 
of  "tender  years,"  it  is  disclosed,  had  been  employed  as  a 
clerk  in  a  grocery  store  at  the  time  of  the  matters  com- 
plained of,  purchased  chloroform  from  druggists  and  took 
it  internally,  from  which  he  died.  The  chloroform  was 
sold  to  him  in  violation  of  a  statute.  It  was  held  by  the 
Supreme  Court  of  Mississippi  that  the  action  could  not 
be  maintained  for  the  reason  that  the  minor  was  guilty  of 
contributory  negligence  in  the  taking  of  the  poison.  Ab* 
other  feature  of  that  case  applicable  here  is  that  the  de* 
daration  was  held  to  be  demurrable,  the  dedaration  on  ita 
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face  showing  the  contributory  n^igence  which  consisted 
in  volnntarilj  taking  the  poison.  Belative  to  this  last 
matter,  it  was  said : 

''It  is  true  that  contributory  negligence  is  a  defense, 
and  the  declaration  need  not  aver  its  absence  (Hickman's 
Oase,  66  Miss.,  154) ;  but  when,  as  here,  the  declaration 
on  its  face  avers  facts  showing  the  contributory  negligence, 
the  defense  by  demurrer  is  then  as  perfect  as  the  defense 
on  the  facts  showing  in  evidence  the  contributory  negli- 
gence would  be  later." 

See  also  1  Southerland  on  Damages  (3d  Ed.),  sec- 
tion 36. 

We  also  refer  to  a  lengthy  note  found  in  9  L.  E.  A. 
(N.  S.),  appended  to  the  case  of  Wolf  v.  Simth,  begin- 
ning on  page  338.  The  note  bears  the  caption,  "PKI- 
VATE  ACTION  FOR  VIOLATION  OF  STATUTE 
NOT  EXPRESSLY  CONFERRING  IT" ;  and  after 
annoimcing  on  page  339  of  the  volume  referred  to  that, 
"To  disobey  the  positive  command  of  a  statute  to  the  in- 
jury of  the  person  or  property  of  another  always  con- 
stitute negligence  in  fact,  and  is  frequently  negligence  as 
a  matter  of  law,  affording  the  injured  person  an  action 
whenever  the  other  elements  essential  to  a  recovery  unite," 
it  is  said  on  page  342,  "In  case  the  violation  of  a  statute 
causes  an  injury,  the  offending  party  will  be  liable  in  dam- 
ages to  the  injured  one,  as  a  general  rule,  only  when  the 
victim  has  been  free  from  contributory  negligence."  Both 
of  these  propositions  are  supported  by  a  vast  array  of 
cases  from  many  jurisdictions;  and  they  are  both  in  line 
with  the  announcements  of  our  Supreme  Court  in  the  cases 
we  have  herein  reviewed.  In  fact,  our  attention  has  not 
been  called  to  any  authority  to  the  contrary. 

Now,  applying  these  principles  to  the  declaration  in  the 
instant  case,  we  are  of  opinion  the  action  of  the  lower 
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Court  was  correct,  and  must  be  affirmed.  A  boj  seventeen 
years  of  age  must  be  presumed,  according  to  all  the  author- 
ities, to  be  of  sufficient  discretion  to  be  guilty  of  contri- 
butory negligence  ;  and,  in  addition  to  the  age,  the  declara- 
tion in  the  instant  case  discloses  that  he  was  engaged  in 
a  mercantile  business,  thus  making  a  case  of  contributory 
negligence  as  strong  as,  or  stronger  than,  that  made  in  the 
case  of  Meyer  v.  King,  supra.  There  is  nothing  in  the 
declaration  to  negative  this  showing. 

It  is  simply  alleged  that  defendants  knowingly  per- 
mitted him  to  play  at  the  games  without  first  having  ob- 
tained the  written  consent  of  his  father  and  mother,  and 
in  violation  of  the  law,  without  any  character  of  allega- 
tion that  any  force  or  persuasion  or  influence  whatever 
was  used  by  defendants  to  induce  him  to  play;  nor  is  it 
alleged,  or  intimated,  that  he  did  not  know  of  the  evil 
effects  of  his  doing  so,  or  that  the  defendants  knew  any- 
thing more  about  that  than  he  knew.  So  we  hold  that, 
while  defendants  were  guilty  of  n^ligence,  taking  the 
allegation  of  the  declaration  as  true,  as  we  must  on  de- 
murrer, plaintiff's  contributory  negligence,  or  as  some  of 
the  authorities  express  it,  his  act  as  an  intervening  cause, 
bars  any  recovery. 

Of  course,  the  result  would  be  different  if  the  statute 
it  is  alleged  defendants  violated  had  expressly  made  them 
liable  in  damages  for  their  acts  as  does  our  statutes  pre- 
scribing certain  duties  of  railroads  (Shan.  Code,  sections 
1574, 1575),  but  such  is  not  the  case  at  bar. 

The  action  of  the  lower  Court  is  affirmed  with  costs. 
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John  S.  Hampton,  bt  als.  v.  Jeanie  Hancock. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Jackson,    April  Term,  1914.) 

1.  Venixa  and  Vender.    Sales  of  realty,    lAabUUy  of  vendor  for 

false  or  untrue  representations. 
The  seller  of  real  estate  is  Uable  in  damages  to  his  vendee  for 
material,  false  or  untrue  representations  of  fact  respecting 
conditions  of  the  land  made  during  negotiations  if  the  repre> 
sentations  were  relied  upon  by  the  purchaser  and  were  an 
inducement. 

2.  Same.    Statute  of  frauds. 

In  such  case  the  statute  of  frauds  is  no  defense. 

8.  Sams.     Opportunity  to  inspect.    .    .     .    Reliance  upon  repre- 
sentations of  vendor. 
A  purchaser  of  real  estate,  although  afforded  an  opportunity  to 
inspect  the  premises,  may  rely  upon  the  representations  of 
the  seller  or  his  agent  as  to  matters  that  are  not  obvious. 

4.  Same.    LiahiUty  of  vendor  for  misrepresentations  of  real  estate 
agent. 

The  vendor  may  be  held  liable  for  the  misrepresentations  of  his 
agent  as  to  matters  of  fact  made  during  the  negotiations  if 
these  misrepresentations  were  material  and  were  relied  upon 
by  the  vendee. 


Fbom  Shelby  County. 

Appealed  from  the  Chancery  Court  of  Shelby  County, 
Part  1.    F.  H.  Heiskell,  Chancellor. 

B.  P.  Caby  and  John  Y.  Bbeuoge  for  Complainants. 

G.  T.  FiTZHuoH,  James  L.  Dillabd  and  Babton  & 
Babton  for  Defendants. 

Mb.   Justice  Hiooinb  delivered  the  opinion  of  the 
Court. 
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Hampton  and  wife  filed  this  bill  to  recover  from  Mrs. 
Hancock  the  sum  of  $291.10,  claimed  to  be  due  as  dam- 
ages or  extra  expenditures  occasioned  by  misrepresenta- 
tion upon  the  part  of  Mrs.  Hancock,  through  her  agents, 
as  to  the  condition  of  a  lot  bought  by  Hampton  and  wife 
from  her  in  the  city  of  Memphis.  The  Chancellor  sus- 
tained the  bill  and  decreed  a  recovery.  Mrs.  Hancock 
prayed  an  appeal  and  is  here  assigning  errors. 

The  clear  weight  of  the  evidence  introduced  satisfac- 
torily shows  that  Hampton  and  wife  were  desirous  of 
buying  a  lot  owned  by  Mrs.  Hancock.  They  approached 
the  real  estate  agency  that  had  the  property  for  sale  and 
made  inquiry  and  began  negotiations,  stating  at  the  time 
that  they  did  not  desire  to  buy  a  filled  lot,  and  that  they 
wanted  the  lot  in  question  for  the  purpose  of  erecting 
thereon  a  home,  but  would  not  consider  the  matter  of  buy- 
ing if  it  were  not  solid  earth.  This  agent  expressed  the  opin- 
ion that  the  lot  was  not  filled,  but  in  order  to  know  definite- 
ly whether  it  had  this  defect,  he  told  Hampton  and  wife 
that  he  would  make  inquiry  of  a  brother-in-law  of  Mrs. 
Hancock,  who  was  her  business  representative  or  manager. 
This  agent  subsequently  communicated  to  Hampton  and 
wife  the  statement  of  this  brother-in-law  that  if  the  lot 
had  any  fill  at  all  other  than  a  few  inches  of  surface  fill, 
it  was  in  the  rear  of  the  lot  and  would  not  interfere  with 
the  building  designs  of  the  Hamptons.  After  these  in- 
quiries and  representations  the  contract  was  closed  through 
the  representative,  and  this  contract  was  subsequently  exe- 
cuted by  Mrs.  Hancock.  The  Hamptons  took  possession, 
let  out  a  building  contract  and  the  builder  proceeded  to 
the  work  of  excavating  for  foimdation  and  basement  pur- 
poses. It  was  discovered  by  him  that  there  was  within 
the  space  to  be  occupied  by  the  building  a  very  deep  fill, 
such  as  would  necessitate  the  sinking  of  the  foundation  to 
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a  depth  of  four  feet  in  excess  of  that  originally  contem- 
plated, and  that  also  the  basement  space  would  have  to  be 
much  larger  and  more  expensive  than  originally  planned, 
fie  was  ordered  to  do  the  additional  work  and  to  compute 
the  added  cost.  This  cost  was  something  over  $400.00. 
Hampton  and  wife  and  the  contractor  reached  the  conclu- 
sion that  the  expenditure  in  excess  of  the  original  com- 
putation, lessened  by  the  benefits  that  would  accrue  from 
the  enlarged  basement,  was  $291.10;  and  for  this  sum  the 
present  suit  was  brought. 

Several  defenses  to  this  claim  are  urged.  It  is  stated 
that  there  was  no  provision  in  the  written  contract  for  in- 
demnification against  loss  because  of  defective  premises, 
and  it  was  also  urged  that  this  was  a  part  contract  not  in 
writing.  Neither  insistence  is  an  answer  to  the  demand  of 
complainants.  Complainants  had  the  right  to  show  that 
certain  representations  made  during  negotiations  with  re- 
spect to  the  condition  of  the  lot  upon  which  they  relied 
were  untrue,  and  to  sue  therefor  if  damage  resulted :  Breast 
V,  Waddell,  2  Tenn.  C.  C.  A.,  544.  There  can  be  no  doubt 
of  the  right  of  a  vendee  who  relies  upon  such  representa- 
tions orally  made  to  sue  therefor:  40  Am.  Dec.,  314;  39 
Cyc,  2084. 

It  is  also  insisted  that  Mrs.  Hancock  cannot  be  held 
liable  because  she  did  not  make  or  authorize  the  making 
of  any  representation  whatever  as  to  the  condition  of  the 
premises.  This  defense  is  unavailing.  She  cannot  escape 
responsibility  for  the  representations  made  by  her  real 
estate  agent  and  her  brother-in-law  if  they  induced  a  con- 
tract which  she  subsequently  ratified  and  consummated. 
Real  estate  seekers  cannot  be  beguiled  into  purchases  by 
the  material  misrepresentations  of  sales  agents  and  told 
by  owners  upon  making  complaint  that  they,  the  owners, 
were  not  responsible  for  the  loud  and  boastful  assertions 
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made  by  the  agents  during  the  stimulating  of  the  pur- 
chasing desires  of  the  customer.  It  is  safer  to  hold  ven- 
dors liable  for  the  false  or  untrue  representations  of 
matters  of  fact  made  by  brokers  during  negotiations.  The 
rule  laid  down  still  leaves  room  in  which  these  pro- 
moters of  sales  may  puff  and  express  extravagant  opinions. 

It  is  next  urged  that  this  was  a  mere  matter  of  opinion 
upon  the  part  of  the  representative  of  Mrs.  Hancock  and 
not  the  statement  of  any  fact.  This  contention  needs  no 
answer,  other  than  the  recalling  of  the  testimony  to  the 
effect  that  Hampton  and  wife  did  not  want  a  filled  lot, 
and  were  particular  in  their  inquiry  as  to  whether  the  lot 
in  question  was  of  such  character. 

It  is  urged  that  the  Hamptons  had  the  opportunity  to 
examine  this  lot  and  afforded  all  the  means  of  ascertain- 
ing its  true  condition,  and  that  under  the  circumstances 
they  should  be  held  to  have  bought  at  their  own  hazard. 
The  testimony  is  to  the  effect  that  they  relied  upon  the 
representations  of  the  agent,  and  the  circumstances  were 
such  as  justified  them  in  so  doing.  They  knew  nothing 
about  how  the  lot  had  been  built  up,  and  were  certainly 
not  afforded  the  means  of  excavating  to  find  out  whether 
there  was  a  fill.  Under  such  conditions  a  vendee  has  the 
right  to  rely  upon  the  representation  of  his  vendor  as  to 
conditions:  Bradbury  v.  Haynes,  60  N.  H.,  123;  Schu- 
macher V.  Mather,  133  N.  T.,  690. 

It  is  finally  insisted  that  complainants  suffered  no  loss 
by  reason  of  this  breach.  We  do  not  understand 
thoroughly  how  and  why  the  Court  adopted  the  measure 
of  damages  fixed  by  complainants  as  the  exact  amount 
that  should  be  recovered.  But  be  that  as  it  may,  the  pre- 
ponderance of  the  testimony  is  that  the  discovery  of  the 
fill  occasioned  a  much  greater  expenditure  upon  the  part 
of  comphiinants  than  they  originally  contemplated,  and 
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the  proof  fails  to  show  any  reaping  of  advantages  com- 
mensurate with  the  amount  for  which  they  sued.  On  the 
contrary,  the  preponderance  is  that  complainants  suffered 
a  substantial  loss  because  of  the  misrepresentations.  The 
true  measure  of  damages  was  the  difference  between  the 
contract  price  and  the  market  value  of  the  lot  with  the 
fill  upon  it.  Nothing  of  this  kind  is  suggested  by  learned 
counsel  for  appellant  and  no  effort  made  by  her  in  the 
lower  Court  to  show  what  this  would  be.  We  are  inclined 
to  the  opinion  that  as  complainants  undoubtedly  had  the 
right  to  a  substantial  recovery,  and  were  claiming  $291.10 
as  their  measure  of  recovery,  the  defendant  ought  to  have 
met  this  by  some  evidence  respecting  the  correct  measure 
of  damages,  but  she  neglected  to  do  so.  Another  thing :  she 
is  not  here  with  an  assignment  that  the  decree  is  excessive 
in  amount.  Again,  the  Court  is  impressed  that  a  refer- 
ence for  an  accounting  would  be  long,  tedious  and  expen- 
sive ;  and,  besides,  complainants  introduced  evidence  tend- 
ing to  show  that  they  had  made  reduction  in  the  extra  cost 
commensurate  with  the  benefits  accruing  to  them,  and  the 
Chancellor  adopted  their  view.  We  have,  therefore^ 
reached  the  conclusion  that  no  sufficient  reason  is  given 
for  the  reversal  or  modification  of  the  decree  of  the  Chan- 
cellor. 

We,  in  conclusion,  remark  that  the  brief  and  assignment 
of  errors  filed  in  this  case  by  appellant  are  not  in  accord- 
ance with  our  rules,  in  that  we  are  not  referred  to  certain 
vital  parts  of  the  transcript,  and  that  we  could  with  pro- 
priety have  disregarded  them. 

The  decree  of  the  Chancellor  is  in  all  things  affirmed. 
Mrs.  Hancock  will  pay  the  costs. 
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Bank  of  Woodbury  v.  G.  G.  Mitchell. 


1.  UsuBY.    Merger  by  judgment    Waiver. 

The  maker  of  note  upon  which  usurious  interest  has  been  paid 
cannot,  after  suit  upon  the  note  and  rendition  of  Judgment 
thereon,  bring  an  in<|ependent  action  for  the  usury  so  paid. 
His  plea  of  usury  should  have  been  interposed  at  time  of 
original  suit. 

2.  Same.    Justice  of  peace.    Jurisdiction.  . 

A  Justice  of  the  peace  has  Jurisdiction  to  entertain  a  plea  of 
usury. 


Fbom  Cannon  County. 


Appeal  in  error  from  the  Circuit  Court  of  Cannon 
County.     John  E.  Righabdson,  Judge. 

HoYT  T.  Stewakt  for  Plaintiff  in  Error. 

Josh  Barton  for  Defendant  in  Error. 

Mr.  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

This  case  is  before  us  upon  an  appeal  of  the  defend- 
ant in  error  from  the  judgment  of  the  Circuit  Court  of 
Cannon  County,  rendered  June  18,  1912,  in  favor  of  de- 
fendant in  error  for  $29.50,  which  was  ordered  to  be 
entered  as  a  credit  upon  a  judgment  for  about  $750.00 
rendered  by  a  justice  of  the  peace  against  defendant  in 
error,  on  the  ground  that  said  sum  had  been  usurious 
interest  paid  to  the  bank  by  defendant  in  error. 
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It  appears  that  the  case  was  heard  before  the  Circuit 
Judge  without  the  intervention  of  a  jury  upon  the  follow- 
ing agreed  state  of  facts: 

"That  the  defendant  bank  recovered  a  judgment  in 
December^  1911,  from  Mitchell  and  against  his  sureties 
for  $725.00  before  W.  W.  Sullivan,  a  justice  of  the  peace 
for  Cannon  County,  Tennessee,  upon  notes  aggregating 
that  sum  as  principal,  all  of  said  notes  being  some  months 
past  due,  and  that  said  judgment  was  stayed  for  all  parties, 
principal  and  sureties.  That  of  said  judgment  $7.35  was 
usurious  interest  which  had  been  included  in  the  face  of 
the  notes.  That  in  addition  to  the  above  sum  of  $7.35, 
it  is  agreed  that  plaintiff  Mitchell  had  paid  to  the  bank 
in  cash  $29.50,  which  was  not  included  in  the  above  judg- 
ment of  the  justice  of  the  peace,  but  which  was  excessive 
interest  paid  on  various  renewals  of  the  notes  on  which 
judgment  of  the  justice  was  based. 

That  upon  the  trial  of  the  cause  before  the  justice  of 
the  peace,  the  defendant  Mitchell  did  not  enter  a  plea  of 
usury  and  did  not  appear,  and  it  was  agreed  that  said 
judgment  was  regular  in  all  respects. 

It  was  further  agreed  that  Mitchell  brought  suit  against 

the  defendant  bank  on  the day  of  February,  1912, 

to  recover  said  above  amount  as  usury  paid  the  bank. 
That  said  suit  was  dismissed  and  appealed  by  Mitchell 
from  the  judgment  of  the  justice.  That  on  the  trial  of 
the  cause  before  the  justice,  the  bank  pleaded  the  former 
judgment  before  the  justice  as  set  off  and  as  res  adjudicata. 
It  was  also  agreed  on  the  trial  of  the  cause  in  the  Circuit 
Court  that  the  case  was  being  tried  on  said  pleas,  and  as 
upon  a  duly  certified  copy  of  the  whole  record  in  the  cause 
from  the  justice's  court. 

It  was  further  agreed  that  the  judgment  for  $725.00 
before  the  justice  of  the  peace  had  not  been  paid,  and 
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that  the  stay  of  execution  thereon  had  not  expired,  and 
it  was  agreed  that  this  was  all  the  evidence  in  the  cause. 

The  trial  Judge  as  before  stated,  hearing  the  case  on 
the  appeal  of  Mitchell  from  the  judgment  of  the  justice 
on  June  8,  1912,  upon  the  forgoing  agreed  statement  of 
facts,  rendered  a  judgment  in  favor  of  Mitchell  and 
against  the  bank  for  $29.50  and  the  costs  of  the  cause. 
His  Honor,  the  trial  Judge,  further  directed  that  the 
above  judgment  should  be  entered  as  a  credit  upon  a 
judgment  for  about  $725.00  upon  the  docket  of  W.  W. 
Sullivan,  J.  P.,  said  judgment  being  unpaid  and  the 
above  judgment  being  rendered  for  usurious  interest  upon 
the  indebtedness  upon  which  said  judgment  before  the 
justice  was  founded,  the  judgment  of  the  justice  being 
rendered  in  the  case  of  the  Bank  of  Woodbury  v,  O.  O. 
Mitchell,  et  als. 

To  the  action  of  the  trial  Judge  in  rendering  the  afore- 
said judgment,  the  Bank  of  Woodbury  excepted  and  en- 
tered a  motion  for  a  new  trial,  which  motion  the  Court 
overruled  and  the  bank  then  moved  the  Court  in  arrest 
of  judgment,  and  this  motion  was  overruled,  to  which  the 
bank  excepted,  and  from  the  judgment  of  the  Court  and 
from  its  action  upon  its  motions  the  bank  prayed  and  was 
granted  an  appeal  to  this  Court. 

The  error  assigned,  in  substance,  by  the  appellant  bank, 
is  that  the  trial  Judge  erred  in  rendering  the  judgment  he 
did  upon  the  ground  in  the  main  that  Mitchell  should  have 
presented  his  plea  of  defense  of  usury  paid  before  the 
justice  of  the  peace. 

We  think  this  contention  of  the  bank  is  correct.  In 
brief,  the  bank  heM  certain  notes  against  Mitchell  and 
on  a  day  stated,  it  sued  Mitchell  and  the  sureties  on  his 
notes  for  the  amount  thereof.  In  the  notes  sued  on  was 
included  usury  that  Mitchell  had  paid  the  bank  on  re- 
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newal  of  the  notes  sued  upon.  He  did  not  appear  and 
the  justice  of  the  peace  entered  judgment  upon  t&e  notes 
for  the  amount  due  thereon.  The  judgment  rendered  by 
the  justice  of  the  peace  in  favor  of  the  bank  against 
Mitchell  and  his  sureties,  was  stayed  by  stayors  for  the 
benefit  of  all  the  judgment  debtors. 

Some  two  months  after  this  judgment  was  rendered  by 
the  justice  of  the  peace  against  him  and  his  sureties,  de- 
fendant in  error  brought  this  suit  against  the  bank  to  re- 
cover usurious  interest  paid  on  the  debt  constituting  the 
consideration  of  the  judgment  rendered  by  the  bank. 

As  before  indicated,  Mitchell  did  not  appear  before  the 
justice  of  the  peace  in  the  suit  instituted  against  him  to 
recover  on  these  notes  and,  as  before  indicated,  the  justice 
of  the  peace  rendered  judgment  against  him  and  the 
sureties  on  his  notes.  Execution  on  this  judgment  was 
stayed.  Some  time  thereafter,  he  brought  this  suit,  to 
recover  the  alleged  usurious  interest  entering  into  and 
forming  a  part  of  the  judgment  of  the  justice  of  the  peace. 
His  suit  was  dismissed  and  he  appealed  to  the  Circuit 
Court  when  the  Circuit  Judge  rendered  the  judgment  in 
his  favor  hereinbefore  indicated. 

The  essential  contention  of  the  bank  is  that  defendant 
in  error,  Mitchell,  had  his  day  in  Court  in  the  suit  insti- 
tuted against  him  before  the  justice  of  the  peace,  and 
that  if  he  intended  to  interpose  the  defense  of  usury  he 
should  have  made  the  same  before  the  justice  of  the  peace, 
and  that  having  failed  to  do  so,  he  cannot  afterwards  sue 
in  an  independent  suit  for  the  usury  embraced  in  the 
judgment  of  the  justice  of  the  peace. 

We  think  this  insistence  is  well  taken,  and  that  it  is 
supported  by  the  authorities:  Shannon's  Code,  section 
3499;  6  Yer.,  462,  463. 
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The  justice  of  the  peace  had  jurisdiction  to  entertain 
the  defense  of  usury  in  the  suit  brought  by  him. 

If  correct  in  these  views,  it  follows  that  the  judgment 
of  the  Court  below  is  erroneous  and  must  be  reversed  and 
the  suit  of  defendant  in  error  must  be  dismissed  with 
costs,  and  it  is  so  ordered. 


J.  J.  McQueen  v.  Watauga  County  Bane. 

Writ  of  certiorari  denied  by  the  Supreme  Court 
(Knoxville.    September  Term,  1913.) 

Bnxs  AND  Notes.    Acceptance  hv  drawee.    No  neoeasUy  for^  when. 
Agency  of  drawer.    Estopped, 

A  drawee  of  a  series  of  drafts  who  has  for  years  honored  in 
the  hands  of  third  or  remote  parties  drafts  drawn  by  a 
certain  party  is  estopped  to  deny  the  authority  of  the  drawer, 
especially  if  drafts  thus  drawn  have  been  permitted  by  the 
drawee  before  acceptance  to  circulate  as  money  or  negotiable 
instruments ;  and  in  such  case  it  is  unnecessary  for  the  holder 
in  due  course  of  a  draft  so  drawn  to  show  acceptance  by  the 
drawee. 


From  Johnson  County. 


Appeal  in  error  from  the  Circuit   Court   of   Johnson 
County.     Dana  Habmon,  Judge. 

C.  J.  St.  John  for  Plaintiff  in  Error. 

Lee  F.  Millek  and  W.  K.  Lovill  for  Defendant  in 
Error. 

Mr.    Justice    Hall    delivered    the    opinion    of    the 
Court. 
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-    -  -  -  -  - 

The  plaintiff  in  error,  J.  J.  McQueen,  is  and  wad  in 
1912  a  merchant  and  produce  dealer  at  Butler,  Johnson 
County,  Tennessee,  He  had  a  branch  store  at  Neva,  Ten- 
nessee^ said  branch  store  being  in  charge  of  one  L.  J. 
Markland  as  manager.  Markland  was  authorized  to  pur- 
chase poultry  for  McQueen  at  said  branch  store,  as  well 
as  to  conduct  a  general  mercantile  business,  and  to  draw 
drafts  on  McQueen  for  poultry  and  goods  purchased  in 
the  conduct  of  said  busings,  and  for  the  expaises  incident 
to  operating  said  business  at  Neva. 

In  drawing  these  drafts,  Markland  would  sign  his 
name  to  them  as  drawer,  and  they  were  payable  at  sight 
through  the  Johnson  County  Bank,  at  Butler,  Tennessee, 
in  which  bank  McQueen  kept  a  deposit.  These  drafts 
were  made  payable  to  persons  in  whose  favor  they  were 
drawn,  respectively,  and  circulated  in  that  locality  like 
checks,  being  often  indorsed  by  the  payees  to  others,  and 
upon  being  received  at  the  Johnson  County  Bank,  at 
which  they  were  payable,  they  were  paid  without  the  same 
being  presented  to  McQueen,  and  were  charged  to  his  ac- 
count by  the  bank.  The  entire  business  of  said  branch 
store  at  Neva  was  conducted  upon  this  system,  and  had 
been  so  conducted  for  several  years  prior  to  the  transac- 
tions out  of  which  the  present  litigation  grew. 

The  undisputed  evidence  is  that  Markland  issued  drafts 
in  this  manner  for  all  indebtedness  contracted  by  him  in 
the  conduct  of  said  branch  store,  such  as  the  purchase  of 
goods,  merchandise,  etc.,  and  all  of  said  drafts  so  issued 
had  been  paid  by  McQueen,  through  the  Johnson  County 
Bank,  without  any  question  being  made  upon  them. 

In  the  conduct  of  said  business  at  Neva,  Markland  was 
in  the  habit  of  purchasing  large  quantities  of  produce  from 
one  C.  C.  Greer,  and  would  draw  drafts  in  favor  of  Greer 
on  the  plaintiff  in  error,  McQueen,  to  pay  for  the  same, 
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and  Greer  would  take  said  drafts  to  the  defendant  in 
error^  Watauga  County  Bank,  at  Boone,  21'orth  Carolina, 
where  the  same  would  be  credited  to  his  account  as  cash 
items,  and  he  was  permitted  to  check  against  the  proceeds 
of  said  drafts.  This  was  well  known  to  the  plaintiff  in 
error.  It  appears  that  a  considerable  number  of  these 
drafts  had  been  issued  to  Greer  and  handled  in  this  man- 
ner by  the  Watauga  County  Bank,  prior  to  the  issuance 
of  the  two  drafts  involved  in  this  litigation.  These  two 
drafts  in  question  were  drawn  by  Markland  in  favor  of 
Greer  on  August  15  and  22,  1912,  respectively,  and  were 
for  $250  each.  They  were  not  drawn  for  the  payment 
of  poultry  or  merchandise  purchased  by  Markland  in  the 
conduct  of  said  business,  but  were  issued  by  Markland  as 
advancements  to  Greer,  who  deposited  them  in  the  Wa- 
tauga County  Bank,  and  was  credited  by  the  bank  to  his 
account  as  cash  items,  and  he  was  permitted  to  check 
against  their  proceeds,  as  had  been  his  practice  with  other 
similar  drafts  issued  by  Markland. 

McQueen,  upon  ascertaining  that  these  drafts  had  been 
drawn  by  Markland  in  favor  of  Greer  as  advancements, 
refused  to  pay  them,  and  said  drafts  were  protested  by 
the  Johnson  County  Bank.  At  the  time  McQueen  refused 
to  pay  them,  Greer  had  checked  all  of  their  proceeds  out 
of  the  Watauga  County  Bank,  except  $77.26,  which 
amount  remained  to  his  credit  in  said  bank,  and  fled  the 
country.    The  proof  shows  that  Greer  is  totally  insolvent. 

McQueen  having  refused  to  pay  said  drafts,  this  suit 
was  instituted  against  him  by  the  Watauga  County  Bank, 
before  a  justice  of  the  peace  of  Johnson  County,  to  re- 
cover upon  them. 

A  trial  before  the  justice  resulted  in  a  judgment  dis- 
missing the  plaintiff's  suit.  Erom  this  judgment  it  ap- 
pealed to  the  Circuit  Court  of  the  oounly,  where  the  case 
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was  tried  before  the  Circuit  Judge,  without  the  interven- 
tion of  a  jury,  who,  after  a  hearing  of  the  case,  rendered 
judgment  against  the  defendant  McQueen  for  the  full 
amount  of  said  drafts,  interest  and  protest  fees,  less  the 
sum  of  $77.26  remaining  to  Greer's  credit  in  said  bank, 
at  the  time  said  drafts  were  protested,  said  judgment  ag- 
gr^ating  the  sum  of  $448.26.  From  this  judgment  Mc- 
Queen has  appealed  to  this  Court  and  assigns  errors. 

By  the  assignments  of  error  it  is  insisted  that  there  is 
no  evidence  to  support  the  judgment.  And,  further,  that 
the  drafts  were  issued  by  Markland  without  authority,  or, 
rather,  that  Markland  exceeded  his  authority  in  the  issu- 
ance of  said  drafts ;  that  they  were  never  accepted  by  the 
plaintiff  in  error,  and  he  is  not,  therefore,  liable  for  their 
payment. 

The  undisputed  evidence  is,  that  Markland  had,  as  the 
agent  of  McQueen,  drawn  some  three  thousand  of  these 
drafts  in  favor  of  various  persons  during  the  period  he 
had  been  in  charge  of  said  business  at  Neva,  and  during 
the  months  of  July  and  August  of  the  year  in  which  the 
two  drafts  in  question  were  drawn  by  him,  he  drew  a 
number  of  other  drafts  on  McQueen  in  favor  of  Greer, 
six  of  which  were  for  similar  amounts  of  $250  each,  and 
were  deposited  by  Greer  in  the  Watauga  County  Bank  in 
the  same  way,  and  as  cash  items ;  and  all  of  them  were  paid 
by  the  defendant  McQueen  without  question.  McQueen 
admits  that  he  knew  that  these  drafts  circulated  around 
over  the  county  as  checks;  that  he  had  been  doing  busi- 
ness in  this  way  for  four  or  five  years,  and  knew  that  the 
Johnson  County  Bank  at  Butler  charged  these  drafts  to 
his  account  as  checks,  and  he  made  no  objection  to  said 
bank  handling  the  drafts  in  this  way.  He  also  admits 
that  he  knew  Greer  was  depositing  the  drafts,  drawn  in 
his  favor  by  Markland,  in  the  Watauga  County  Bank  at 
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Boone,  to  his  credit,  and  that  he  was  checking  against 
their  proceeds.  He  also  admits  that  he  knew  that  his 
agent,  Markland,  was  drawing  drafts  in  favor  of  (Sreer 
for  monej  in  excess  of  purchases  of  produce  made  of 
Greer,  and  that  Greer  was  giving  Markland  che<^s  on 
the  Watagua  Connty  Bank  for  the  diffwenoe,  and  that  the 
Watauga  County  Bank  had  rec«itly  protested  some  of  the 
checks  given  by  Greer  to  Markland.  McQueen  says  that 
he  instructed  Markland  not  to  "build  up"  Greer's  account, 
but  does  not  know  whether  Markland  followed  hie  instruc- 
tions strictly,  and  does  not  know  whether  the  six  drafts  of 
$250  each,  which  were  issued  prior  to  the  two  in  question, 
were  issued  for  produce  purchased  of  Greer  or  not 

Markland  testifies  that  Greer  was  a  good  produce  buyer; 
that  there  was  lively  competition  in  the  produce  business 
in  that  locality ;  that  Greer  was  turning  over  to  him  all  the 
produce  he  (Greer)  could  buy,  and  that  he  (Markland) 
issued  to  him  drafts  for  more  than  he  purchased.  Mark- 
land  says  he  issued  to  Greer  some  eight  or  ten  drafts  for 
$250  each  prior  to  issuing  the  two  drafts  in  question,  and 
that  all  of  them  were  paid  by  McQueen  without  question. 
McQueen  says  that  a  list  of  the  drafts  issued  by  Mark- 
land  were  furnished  him  twice  a  month,  but  that  many 
of  them  were  paid  by  the  bank  and  charged  to  his  ac- 
count before  he  received  the  list  from  Markland. 

It  will  be  seen  from  the  evidence  that  McQueen,  for 
several  years  prior  to  the  issuance  of  the  drafts  in  ques- 
lad  been  permitting  his  agent  at  Neva  to  draw 
on  him  for  purchases  made  and  expenses  incurred 
conduct  of  his  business  at  that  place,  which  drafts 
aid  through  the  Johnson  Connty  Bank,  and  charged 
account,  without  his  having  formally  accepted  them, 
a  many  instances,  without  knowledge  on  his  part 
ir  issuance.     In  other  words,  these  drafts  passed 
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currently  as  checks  in  the  locality  where  they  were  issued. 
There  is  evidence  tending  to  show  that  advances  were 
made  to  Greer  by  Markland  from  time  to  time  in  excess 
of  his  purchases^  with  the  full  knowledge  and  consent  of 
McQueen,  and  as  a  part  of  the  course  of  dealing  between 
them,  and  that  McQueen  knew  that  Greer  was  depositing 
these  drafts  in  the  Watauga  County  Bank  to  his  credit,  and 
was  checking  against  them  in  making  his  purchases  of 
poultry  through  the  country.  McQueen  had  paid  many 
other  similar  drafts  held  by  said  bank,  and  the  bank  had 
the  right,  in  view  of  its  prior  course  of  dealing  with  re- 
spect to  these  drafts,  to  assume  that  they  would  be  paid  in 
the  same  way,  and  that  it  6ould  safely  permit  Greer  to 
deposit  and  check  against  them. 

In  view  of  the  foregoing  facts,  we  are  of  opinion  that 
Markland  had  implied  authority  to  draw  the  two  drafts 
in  question,  and  that  this  implied  authority  existed  by 
virtue  of  the  previous  acts  of  ratification  or  recognition 
on  the  part  of  McQueen  of  similar  acts  on  the  part  of  his 
agent,  Markland.  And  in  view  of  the  fact  that  the  drafts 
issued  by  Markland  were  universally  treated  as  checks, 
and  were  paid  through  the  Johnson  County  Bank  and 
chained  to  McQueen's  account,  without  his  having  for- 
mally accepted  them,  we  think  no  formal  acceptance  by 
him  was  necessary  to  the  proper  payment  of  the  two  drafts 
in  question. 

Mr.  Tiedeman,  in  his  work  on  Commercial  Paper, 
speaking  with  regard  to  the  authority  of  agents,  says : 

"The  authority  of  agents  may  also  rest  upon  implica- 
tion, and  there  may  be  three  kinds  of  implied  authority: 
First,  implied  from  express  authorities;  second,  from  ap- 
pointment to  a  particular  office  or  clerkship  by  name ;  and, 
third,  implied  from  previous  ratifications  or  recognition 
of  the  agency."  Section  76. 
28 
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Again,  at  section  79^  the  author  says:  ^^If  a  person 
has,  in  the  capacity  of  an  agent  for  another,  repeatedly 
drawn  or  accepted  bills,  or  executed  promissory  notes  for 
him,  whether  with  or  without  authority,  and  the  supposed 
principal  has  recognized  or  ratified  the  act  of  the  agent, 
by  payment  of  the  bill  or  note,  or  in  any  other  way;  the 
principal  will  be  bound  by  any  subsequent  zeroise  of 
authority  of  a  like  character,  on  the  ground  of  estoppel. 
By  allowing  the  person  to  appear  as  a  duly  authorized 
agent,  in  honoring  the  bills  and  notes  previously  executed 
by  him  as  agent,  he  is  estopped  from  denying  the  authority 
of  the  agent  as  against  persons  who  deal  with  the  agent  in 
reliance  upon  this  evidence  of  authority." 

"A  ratification  may  be  implied  from  the  previous  acts 
of  the  principal  under  similar  circumstances.  Thus,  if, 
in  consequence  of  a  notorious  agency,  the  agent  is  in  the 
habit  of  drawing  bills,  which  the  principal  has  regularly 
paid,  this  is  such  an  affirmance  of  his  power  to  draw,  that 
the  principal  will  be  bound  to  pay  other  bills,  though 
the  agent  should  misapply  the  money  raised  by  such  bills." 
Clark  &  Skyles  on  Law  of  Agency,  Vol.  1,  section  139. 

To  the  same  effect  in  Cyc,  Vol.  31,  p.  1263. 

It  results  that  there  is  no  error  in  the  judgment  of  the 
Court  below  holding  the  defendant  McQueen  liable  on 
said  drafts,  and  it  will  be  affirmed  with  costs. 
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state,  Parkey,  v,  Carr. 


State,  ex  bel.,  W.  0.  Pabkby,  v.  T.  B.  Cabb,  et  al. 

Affirmed  by  the  Supreme  Court. 
(KnoxviUe.     September  Term,  1913.) 

1.  BLBonoif  OoiniBST.    Ohancerp  furisdMion, 

A  blU  filed  by  a  candidate  at  a  general  election  to  compel  the 
election  commissioners  of  a  county  to  assemble  or  reassemble 
and  canvass  or  recanvass  the  vote  is  not  an  election  contest, 
although  complainant  prays  that  they  be  required  to  declare 
him  elected  and  to  issue  him  a  certificate  of  election.  Such 
suit  may  be  brought  in  the  Chancery  Court. 

2.  Elbctton  Commissioners.     Recounting  the  vote  of  a  general 

election.    Mandamus, 

Election  commissioners  of  a  county  who  have  failed  to  canvass 
the  returns  of  a  general  election  may  be  compelled  by  a  Court 
of  competent  Jurisdiction  to  assemble  and  discharge  the  duty 
of  convassing  the  vote.  And  it  will  be  no  excuse  that  they 
have  partial  returns  only,  or  that  some  of  the  returns  have 
been  altered,  nor  is  it  any  defense  that  they  had  made  a 
partial  canvass  and  had  abandoned  the  effort.  It  is  their 
duty  to  canvass  and  certify  the  returns  as  best  they  can,  or 
to  make  a  statement  of  their  reasons  for  an  insufllcient 
canvass. 

3.  Same.    Resignation  of  commissioners. 

The  resignation  of  commissioners  of  election  after  suit  brought 
or  after  an  election  held  by  them  and  receipt  by  them  of  the 
returns  of  said  election  is  no  defense  to  a  petition  for  a  man- 
damus requiring  them  to  assemble  or  reassemble  and  canvass 
or  recanvass  the  returns. 


Fbom  Claibobnb  County. 


Appealed    from   the    Chancery   Court   of   Claiborne 
County.    Hugh  Kti/2,  Chancellor. 
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John  P.  Davis  and  L.  D.  Smith  for  Complainant, 

Paul  E.  Devine  for  Defendants. 

Me.  Justice  Hiogins  delivered  the  opinion  of  the 
Court. 

Thebe  is  in  this  case  a  multiplicity  of  questions  which 
require  much  condensation.  Complainant  presents  four 
different  bills^  the  last  three  of  which  were  filed  as  amenda- 
tory and  supplemental  to  the  original  bill.  Upon  per- 
mission by  the  Chancellor  to  file  the  several  bills  they 
became  in  legal  effect  one  bill  and  pleading:  Bwnk  v, 
Bonner,  1  Tenn.  C.  C.  A.,  443.  Another  rule  is  that  all 
allegations  of  the  subsequent  bills  are  treated  as  incorpo- 
rated with  and  parts  of  the  original  bill. 

This  controversy  had  its  origin  in  the  election  of  a 
trustee  in  Claiborne  County  at  the  August,  1912,  election. 
At  this  election  Parkey  and  defendant  Sharp  were  rival 
candidates.  This  election  took  place  on  the  first  day  of 
August.  On  the  3d  of  August  succeeding,  Parkey  filed 
his  original  bill  against  Sharp  and  defendants  Carr,  Kivett 
and  Ketron.  The  averments  of  the  bill,  which  for  clear- 
ness should  be  stated,  were  in  substance  that  at  the  pre- 
ceding election  Parkey  had  been  duly  elected  to  the  office 
of  trustee  and  was  entitled  to  the  certificate  of  election, 
but  that  Carr  and  Kivett  had  fraudulently  and  ill^ally 
conspired  for  the  purpose  of  robbing  him  of  the  fruits  of 
the  election  by  altering  the  face  of  the  returns  so  as  to 
show  that  Sharp  was  elected;  that  Carr  and  Evett,  as 
election  commissioners  of  Claiborne  County,  had  de- 
termined to  control  the  election  to  the  several  offices  of 
that  county  and  had  parceled  them  out,  and  that  the  reward 
to  Carr  for  his  participation  in  the  conspiracy  was  the 
falsifying  of  returns  so  as  to  show  that  Sharp,  his  brother- 
in-law,  was  elected  to  the  office  of  trustee.     Many  other 
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averments  not  pertinent  or  necessary  to  be  repeated  here^ 
were  made  in  the  bill.  The  chief  prayer  of  this  bill  was 
that  defendants,  the  election  commissioners,  be  enjoined 
from  in  any  manner  alteril^  the  face  of  the  returns  or 
from  throwing  out  or  refusing  to  count  any  of  the  re- 
turns as  they  were  certified  by  the  election  officers,  and 
from  issuing  a  certificate  of  election  to  Sharp,  unless  upon 
the  face  of  the  returns  as  certified  by  the  election  com- 
missioners it  be  shown  that  he  was  elected;  and  on  the 
other  hand  that  said  commissioners  be  enjoined  and  or^ 
dered,  if  the  face  of  the  returns  showed  that  Parkey  was 
elected,  to  issue  a  certificate  to  him. 

An  injunction  substantially  as  prayed  for  in  tiiis  bill 
was  directed  by  Chancellor  Will  D.  Wright  to  be  issued. 

On  the  10th  of  August  following  a  bill  designated  as 
an  amended  and  supplemental  bill  was  filed.  To  this  bill 
General  Vines,  attorney-general  of  the  judicial  circuit  in 
which  Claiborne  County  is  situated,  annexed  his  signa- 
ture and  authorized  its  filing  as  a  proceeding  on  behalf 
of  the  State  of  Tennessee  on  relation  of  Parkey.  The 
averments  of  this  bill,  in  addition  to  the  repetition  of  the 
allegations  of  the  original  bill,  were  in  brief  that  defend- 
ants Carr  and  Kivett  were  proceeding  to  carry  out  their 
fraudulent  design  of  certifying  to  the  election  of  Sharp, 
and  had  willfully  refused  to  count  the  vote  or  proceed  to 
canvass  the  returns,  and  had  also  refused  their  co-commis- 
sioner, Ketron,  access  to  the  returns  or  participation  in 
the  canvass.  It  was  alleged  that  petitioners  believed  that 
Carr  and  Kivett  had  firmly  resolved  to  certify  to  the 
election  of  Sharp  and  that  they  would  not  issue  certificate 
to  Parkey  unless  compelled  to  do  so  by  order  of  the  Court 
after  a  fair  count  of  the  returns.  The  prayer  of  this  bill 
was,  in  substance,  that  it  be  filed  as  amendatory  and 
supplementary  to  the  original  bill;  that    an    alternative 
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writ  of  mandamus  issue,  requiring  the  election  commis- 
sioners to  proceed  to  canvass  the  election  returns  as  origi- 
nally certified  by  the  officers  of  election,  and  to  issue  to 
Parkey  a  certificate  of  election  showing  his  election  to 
the  office  of  trustee  or  to  show  cause  why  they  had  not  done 
so,  and  that  Parkey  be  given  a  decree  for  damages.  This 
pleading  was  presented  to  Chancellor  Wright.  He  ordered 
that  it  be  filed  in  the  Chancery  Court  of  Claiborne  County 
as  an  amended  and  supplemental  bill,  and  directed  that 
alternative  writ  of  mandamus  issue  and  be  served  upon 
defendants,  requiring  them  to  appear  before  Chancellor 
Kyle  at  Rogersville,  Tennessee,  on  August  24,  1912,  and 
show  cause  why  a  peremptory  writ  of  mandamus  should 
not  issue  against  them. 

On  the  Slst  day  of  August  another  bill,  designated  as 
an  amended  and  supplemental  bill,  was  filed  by  complain- 
ant Parkey.  The  new  averments  of  this  pleading  were,  in 
substance,  that  the  defendant  Ketron,  conceiving  it  his 
duty  to  proceed  to  canvass  the  returns,  attempted  to  have 
a  meeting  for  that  purpose,  and  invited  Carr  to  be  pres- 
ent, and  that  Carr  ignored  his  invitation;  that  Ketron  as 
a  matter  of  fact  opened  and  examined  some  returns  that 
had  been  deposited  in  a  bank  at  Tazewell  and  had  dis- 
covered that  some  of  the  returns  were  not  present,  and 
found  that  others  had  plainly  been  altered.  It  was  averred 
that  after  the  election  commissioners  had  met  and  ad- 
journed without  proceeding  to  canvass  the  returns,  and 
after  Carr  had  deposited  the  election  returns  in  the  bank, 
the  said  Carr  and  Kivett  secretly  and  privately  issued  to 
Sharp  a  certificate  showing  the  election  of  Sharp  to  the 
office  of  county  trustee.  It  was  averred  that  said  certifi- 
cate was  issued  in  violation  of  the  injunction  theretofore 
granted  and  that  it  had  been  issued  by  the  commissioners 
privately  and  while  not  acting  as  officials,  and  at  a  time 
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when  Carr,  Kivett  and  Sharp  knew  that  Sharp  was  not 
elected.  It  was  averred  that  the  returns  of  nine  precincts 
of  Claiborne  County  that  were  in  the  bank  were  not 
counted  or  canvassed  by  Carr  and  Kivett  preceding  their 
issuance  of  the  certificate  to  Sharp,  and  it  is  further 
averred  that  they  selected  and  retained  and  manipulated 
enough  of  the  returns  to  furnish  an  excuse  for  issuing 
the  certificate  to  Sharp.  Complainant  repeated  his  asser- 
tion that  he  was  elected  and  denied  the  election  of  Sharp, 
and,  in  addition,  averred  Sharp's  ineligibility  to  the  office 
because  of  defaults  in  another  office.  The  prayer  of  this 
bill  was  in  substance  that  the  pretended  certificate  of  elec- 
tion issued  to  Sharp  be  declared  void  because  in  violation 
of  the  injunction  and  because  not  issued  by  the  board  of 
election  commissioners  and  because  Sharp  was  not  elected. 
An  injunction  was  ordered  by  Judge  T.  A.  R.  Nelson. 

Reduced  to  their  simplest  averments,  these  pleadings 
present  for  our  consideration  the  case  of  a  candidate  for 
office  who  claims  that  he  was  elected  upon  the  face  of  the 
returns,  and  who  seeks  Court  compulsion  upon  commis- 
sioners of  election  to  canvass  the  returns  before  they  were 
or  are  altered  and  to  certify  the  results  in  disregard  of  the 
fraudulent  alterations.  At  least,  we  shall  treat  the  above 
simple  statement  as  raising,  upon  the  side  of  complain- 
ant, the  principal  question  to  be  determined. 

On  the  24th  of  August  the  defendants  Carr,  Kivett  and 
Sharp  appeared  before  Chancellor  Kyle  and  moved  the 
Court  to  dissolve  the  injunction  granted  under  the  first 
bill  for  want  of  equity  on  its  face.  They  also  moved  to 
quash  the  alternative  writ  of  mandamus  awarded  by 
Chancellor  Wright  returnable  to  Judge  Kyle  on  August 
24th  at  chambers.  The  principal  ground  of  this  motion 
was  that  the  writ  should  have  been  made  returnable  in  due 
order  to  a  Court  and  not  to  the  Chancellor  in  chambers. 
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It  seems  that  on  this  same  day  the  complainant  prayed 
for  an  injunction  under  his  third  bill. 

Chancellor  Kyle,. after  hearing  argument,  overruled  the 
motion  to  dissolve  the  injunction,  but  construed  it  to  mean 
simply  an  injunction  preventing  the  commissioners  from 
doing  anything  wrong  and  illegal  and  as  not  enjoining 
them  from  proceeding  with  the  discharge  of  their  duties. 

With  respect  to  the  motion  to  quash  the  alternative 
writ  of  mandamus,  the  Chancellor  directed  that  said  writ 
be  returned  and  returnable  to  September  rules.  The  ap- 
plication of  complainant  for  a  new  writ  of  injunction  was 
denied. 

The  alternative  writ  of  mandamus  was  thereafter  con- 
sidered as  having  been  issued  and  made  returnable  to  the 
September  rules.  This  was  not  acquiesced  in  by  defend- 
ants, for  they  still  point  out  in  their  brief  this  irregu- 
larity. But  all  defendants  proceeded  to  answer  the  several 
bills  without  further  exceptions.  The  answer  of  Sharp 
was  in  substance  an  averment  that  he  had  been  elected, 
and  that  he  was  properly  the  holder  of  the  certificate  of 
election,  and  that  Parkey  had  been  defeated.  His  answer 
contains  numerous  averments  of  wrong,  fraud  and  corrup- 
tion upon  the  part  of  Parkey,  but  they  are  not  pertinent 
to  our  present  inquiry. 

The  answer  of  Carr  and  Kivett  is  the  pleading  to  which 
we  must  direct  our  close  scrutiny.  When  the  case  came 
on  for  regular  hearing,  the  Chancellor  adjudged  the  an- 
swer of  Carr  and  Kivett  to  be  insufficient,  and  on  motion 
of  complainant,  ordered  that  a  peremptory  writ  of  manda- 
mus issue,  commanding  the  defendants,  the  election  com- 
missioners, to  forwith  canvass  and  count  all  the  returns  of 
the  election  held  on  August  1st  as  said  returns  were  before 
altered  or  changed,  and  to  issue  to  relator  Parkey  a  cer- 
tificate of  election,  provided  all  of  said  returns  as  they 
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were  before  alteration  and  on  their  face  showed  that 
Parkey  had  received  a  majority  of  all  the  votee  cast  at 
said  election  for  trustee.  Carr  and  Kivett  were  ordered 
to  pay  the  costs  in  the  cause.  To  this  decree  the  record 
recites  that  the  defendants  excepted  and  prayed  and  were 
granted  an  appeal  from  so  much  thereof  as  ordered  the 
issuance  of  the  peremptory  writ  of  mandamus  and  hold- 
ing the  answer  of  defendants  insufScient  and  ordering  the 
canrass  of  the  returns  and  a  certificate  of  election  be  issued 
to  relator.  The  record  recites  that  defendants  excepted 
to  the  entire  order  and  decree.  As  a  matter  of  fact,  de- 
fendant Ketron  did  not  answer  and  did  not  pray  for  nor 
perfect  an  appeal. 

Numerous  assignments  of  error  are  presented  to  us,  sup- 
ported by  able  briefs  and  argument.  We  have  been  fur- 
nished with  elaborate  briefs  in  support  of  the  contention 
of  the  appellee.  It  is  unnecessary  for  us  and  it  would 
be  profitless  to  make  motion  in  this  opinion  of  the  multi- 
tude of  authorities  to  which  we  are  directed.  We  have 
not  had  access  to  all  of  them,  nor  had  we  time  to  examine 
them  if  they  were  available.  We  shall  cite  such  only  as 
are  needed  to  sustain  any  disputed  position  in  this  con- 
troversy. It  is  needless  to  refer  to  cases  supporting  propo- 
sitions that  all  good  lawyers  admit  to  be  sound.  We  shall, 
nevertheless,  undertake  to  respond  to  all  the  contentions 
made  by  learned  counsel  for  appellants,  although  it  may 
not  be  in  the  order  in  which  they  appear  in  his  able  brief. 

Preliminarily,  he  urges  that  his  motion  to  abate  this 
suit  as  to  the  election  commissioners  should  be  sustained. 
It  appears  by  an  affidavit  filed  that  some  time  in  October, 
1912,  defendants  Carr  and  Kivett  tendered  their  resigna- 
tion, and  that  their  successors  were  appointed.  It  is  in- 
sisted that  the  suit  as  to  them  is  necessarily  abated. 
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There  are  two  answers  to  this  insistence.  One  is  that 
they  solemnly  answered  under  oath  that  they  were  at  the 
time  of  the  filing  of  the  answer  and  at  the  time  of  the 
holding  of  the  election,  commissioners  of  election  for  Clai- 
borne County.  There  is  no  pleading  or  no  document  in 
this  record  emanating  and  sworn  to  by  them  showing  that 
they  had  subsequently  resigned.  We  think  it  too  late  for 
them  now  to  rely  upon  a  mere  motion  to  abate.  In  the 
second  place,  we  have  reached  the  conclusion  after  exten- 
sive investigation  that  they  cannot  urge  a  resignation  as 
an  excuse  for  not  complying  with  the  mandate  of  a  Court 
issued  before  resignation.  This  certainly  ought  to  be,  with 
respect  to  ministerial  officers  and  boards,  the  universal 
rule,  and  we  find  it  announced  in  quite  a  number  of  most 
respectable  authorities.  We  rely  upon  these  as  sustain- 
ing our  position,  that  although  these  officers  be  treated  as 
having  resigned,  they  may  yet  be  compelled  to  assemble 
or  reassemble  and  perform  the  personal  and  ministerial 
duties  which  they  should  have  discharged  as  servants  of 
the  public  and  of  the  participants  in  the  election:  State 
V,  Pigott,  24  Am.  &  Eng.  Ann.  Cases,  1258  and  note; 
Attorney-General  v.  County  Ccmvassers,  64  Mich.,  607; 
Lehman  v,  Pettingill,  39  Col.,  258 ;  SrmtU  v.  Lawrence, 
2  S.  D.,  185;  People  v.  Schiellen,  95  N.  Y.,  124;  Simon 
V.  Durham,  10  Ore.,  52 ;  State  v.  Berg,  76  Mo.,  136,  and 
others  which  could  be  cited.  There  is  nothing  in  any 
Tennessee  case  referred  to  by  learned  counsel  which  is  in 
opposition  to  this  view.  Nor  is  there  anything  in  any  of 
the  numerous  cases  cited  from  other  jurisdictions  which,  in 
reality,  is  in  contravention.  They  were  in  the  main  dis- 
posed of  upon  the  ground  that  the  canvassers  had  in  fact 
discharged  their  duty  of  canvassing  the  vote,  and  that  to 
reassemble  and  recanvass  the  vote  in  the  particular  cases 
involved  contesting  matters. 
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The  first  error  assigned  is  that  the  Chancellor  should 
have  quashed  the  alternative  write  of  mandamus  made 
returnable  to  a  Court  in  term.  This  assignment  must  be 
overruled. 

The  action  of  the  Chancellor  in  virtually  sustaining 
this  motion  at  chambers  and  ordering  a  re-issuance  of  the 
writ  returnable  to  the  succeeding  rule  day  at  Tazewell 
was  in  effect  ordering  the  issuance  of  a  new  writ.  In 
addition,  the  record  fails  to  disclose  any  objection  made 
by  defendants  before  answer  and  return  to  the  amended 
alternative  writ.  They  answered  elaborately  without  fur- 
ther objection.  It  is  too  late  for  them  now  to  insist  upon 
the  original  irregularity. 

Under  this  assignment  of  error  appellants  contend  that 
the  Chancellor  was  in  error  in  sustaining  the  bill  and 
awarding  mandamus  for  the  reason  that  the  proceeding 
is  none  other  than  an  election  contest;  and  in  the  second 
place,  that  complainant  is  seeking  by  mandamus  to  have 
done  that  which  has  already  been  done. 

With  respect  to  the  first  point  raised,  it  may  be  said 
succinctly  that  this  controversy  does  not  contain  a  single 
feature  of  an  election  contest.  It  is  simply  a  proceeding 
to  compel  a  board  of  election  commissioners  to  discharge 
their  ministerial  duty  of  canvassing  the  returns  as  cer- 
tified by  the  several  election  officers  of  the  county,  and 
to  announce  the  result  of  this  canvass,  and  to  issue  a  cer- 
tificate of  election  to  the  party  receiving  the  highest  num- 
ber of  votes  shown  by  the  face  of  the  returns  unaltered. 
Many  cases  supporting  the  proposition  that  this  is  not  an 
election  contest  can  be  cited :  State  v.  Wright,  10  Heiskell, 
237 ;  and  also  Moloney  v.  Collier,  4  Cates,  99.  This  exact 
point  was  necessarily  determined  in  the  case  of  8.  2>.  Oen- 
try  V.  I.  L.  McGinnis,  a  Bledsoe  equity  case  disposed  of 
by  the  Supreme  Court  without  written  opinion,  at  the 


444  COURT  OF  CIVIL  APPEALS. 

state,  Parkey,  v,  Carr. 

September,  1907,  term.  The  writer  of  this  opinion  is 
conversant  with  all  the  questions  disposed  of  in  that  liti- 
gation, as  one  branch  of  it  was  before  him  as  Circuit  Judge 
in  that  county.  The  Supreme  Court  sustained  the  bill 
brought  by  Gentry,  containing  substantially  similar  aver- 
ments to  the  bills  now  before  us  in  this  litigation.  The 
Chancellor  in  that  case  compelled  by  mandamus  a  canvass 
of  the  vote  as  they  were  when  certified  by  the  election 
officers,  and  ordered  the  commissioners  to  issue  a  certificate 
in  accordance  with  that  showing.  He  expressly  decided 
that  the  proceeding  was  not  an  election  contest.  His 
decree  was  in  every  respect  affirmed  by  the  Supreme  Court. 
Turning  to  that  part  of  the  contention  made  that  this 
is  an  effort  t^  have  done  that  which  had  already  been  per- 
formed, we  say  that  this  is  a  misconception  upon  tJie  part 
of  learned  counsel.  The  insistence  here  made  by  com- 
plainant is  that  these  commissioners  never  did  perform 
their  duty,  in  that  they  never  examined  the  returns  as 
certified  by  the  election  officers,  and  never  convassed  the 
returns  as  a  whole,  and,  hence,  that  there  was  a  substan- 
tial failure  to  discharge  their  duty.  That  election  com- 
missioners may  be  compelled  to  convene  or  reconvene  and 
enter  upon  the  discharge  of  their  duty  of  canvassing  the 
vote  as  originally  certified,  although  they  have  already 
issued  a  certificate  of  election  to  another,  is  well  estab- 
lished, and  even  if  it  were  not  a  well  fortified  proposition 
of  law,  so  far  as  authorities  are  concerned,  it  should  be  an- 
nounced as  the  law  of  this  State:  26  Cyc,  276,  276,  277 ; 
15  Cyc,  384,  and  cases  referred  to  in  both  volumes.  This 
was  expressly  adjudged  in  Smiih  v.  Lawrence,  supra,  and 
was,  in  effect,  held  in  all  the  cases  cited  by  us  in  re- 
sponse to  the  motion  to  abate.  The  rationale  of  these 
authorities  is  that  the  public  and  the  participants  in  an 
election  have  the  right  to  compel  the  board  of  election 
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oommissioners  to  discharge  their  full  duty  and  to  treat  as 
nil  any  partial  or  illegal  effort  to  perform  their  duties.  It 
is  clearly  announced  that  it  is  no  answer  to  the  man- 
date  of  a  Court  to  show  that  they  had  examined  a  part 
of  the  returns  and  had  found  difficulties  and  had  declined 
to  go  further.  In  other  words,  the  commissioners  must 
show  that  they  proceeded  to  canvass  the  whole  returns  as 
unaltered  and  to  certify  the  result.  Anything  less  than 
this  is  not  a  discharge  of  their  duties  and  no  excuse  for 
a  mandatory  order  to  reassemble.  So  that  we  have  here 
the  case  of  a  party  asking  for  a  mandamus  to  compel  the 
performance  of  a  duty  which  has  never  been  discharged. 
The  authorities  relied  upon  by  learned  counsel  to  the  effect 
that  no  Court  will  compel  the  doing  over  of  that  which 
has  already  been  done  are  all  sound,  but  they  are  not 
pertinent. 

In  the  second  assignment  of  error  it  is  said  that  His 
Honor,  the  Chancellor,  was  in  error  in  holding  that  the 
answer  of  Carr  and  Kivett  was  insufficient. 

We  have  carefully  examined  and  analyzed  this  answer 
and  have  reached  the  conclusion  that  the  learned  Chan- 
cellor was  right  in  adjuding  it  insufficient.  It  is  axiomatic 
that  the  answer  of  an  officer  to  an  alternative  writ  must 
be  dear,  frank  and  explicit.  In  other  words,  the  respond- 
ing party  must  show  substantial  causes  or  reasons  for  not 
having  performed  the  acts  demanded,  and  if  he  fails  to 
set  forth  the  reasons  or  satisfactory  excuses  for  not  having 
done  so,  the  Court  should  decline  to  hear  him  further,  and 
should  order  him  to  discharge  the  duty  commanded  at 
once. 

In  the  instant  case  the  action  or  duty  sought  was  the 
assembling  or  reassembling  of  the  board  of  election  com- 
missioners and  the  canvassing  or  reeanvassing  of  the  re- 
turns as  they  were  before  alteration  and  in  disregard  of 
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alteration,  and  to  certify  the  result.  It  is  no  answer  to 
this  command  to  state  that  they  had  already  issued  a  cer- 
tificate to  another  person  when  in  the  same  pleading  it  is 
shown  that  this  certificate  was  issued  before  the  commis- 
sioners had  canvassed  the  returns  as  the  law  required. 
!N'or  is  it  any  answer  to  give  a  lame  excuse  for  a  partial 
discharge  of  their  duties  when  it  is  shown  that  they  went 
ahead  and  did  that  act,  namely,  the  issuance  of  a  cer- 
tificate which  must  be  done  after  all  the  returns  have  been 
examined.  It  is  their  duty  to  examine  the  returns,  not- 
withstanding alterations  and  mutilations,  and  to  make  an 
honest  endeavor  to  certify  die  result  that  was  shown  or 
would  have  been  shown  by  the  returns  in  their  unaltered 
condition :  State  v.  Oaresche,  65  Mo.,  480 ;  State  v.  Mc- 
Fadden,  46  Neb.,  668 ;  15  Cyc,  382.  It  is  the  duty  of 
the  commissioners,  if  they  find  an  alteration,  to  make  an 
effort  to  ascertain  the  condition  of  the  returns  as  they 
appeared  and  were  before  this  alteration;  and  if  they 
find  this  difficult,  they  should  reach  some  conclusion  and 
report  to  the  Court  their  investigation  and  their  efforts: 
15  Cyc,  384.  Numerous  other  cases  sustaining  this  posi- 
tion are  referred  to  by  learned  counsel  for  appellee  as 
digested  in  volume  33  of  the  Century  Digest,  page  2270, 
et  sequa,  and  also  as  inserted  in  a  note  to  36  L.  R.  A. 
N.  S.,  page  1090,  all  of  which  latter  cases  we  have  ex- 
amined and  find  that  they  sustain  this  contention  and  are 
worthy  of  citation  with  approval. 

Recurring  to  the  answer  of  the  defendants,  it  may  be 
said  that  it  is  frank  in  the  admission  that  the  certificate 
had  been  issued  to  Sharp  upon  partial  examination  of  the 
returns.  The  reasons  given  by  defendants  for  not  taking 
up  these  returns  that  were  deposited  in  the  Tazewell  bank 
were  insufficient.  It  appears  from  this  record  that  their 
co-commissioner  Ketron  had  aooesB  to  these  returns  and 
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that  he  had  invited  Carr  and  Kivett  to  examine  them  with 
him^  and  that  they  had  declined  to  do  so  for  reasons  which 
we  deem  insubstantial.  It  is  also  well  to  bear  in  mind  that 
the  defendants  nowhere  denied  in  their  answer  the  specific 
charges  that  the  returns  had  been  altered,  nor  do  they 
deny  the  charge  that  they  secretly  assembled — that  is,  Carr 
and  Kivett — and  formulated  and  issued  a  certificate  to 
Sharp.  Upon  the  whole  we  are  convinced  that  these  de- 
fendants did  not  show  any  satisfactory  reason  for  not 
having  entered  upon  their  duty  to  canvass  the  returns; 
and  we  repeat  that  their  answer  shows  almost  a  total  fail- 
ure of  performance  of  the  duties  which  the  law  required 
of  them:  Acts,  1907,  chapter  436;  Taylor  v.  Carr,  125 
Tenn.,  240.  That  an  answer  must  meet  the  material  alle- 
gations of  fact  in  a  petition  for  writ  of  mandamus  and 
that  all  averments  of  fact  not  denied  are  taken  to  be  true 
is  the  well  established  rule:  High,  sections  521,  523; 
State  V.  Marks,  6  I^a,  12.  The  relator  is  entitled  to  the 
benefit  of  all  admissions  of  fact  found  in  the  answer. 
Here  we  have  the  solemn  admission  that  the  commissioners 
had  certified  the  election  without  examining  a  large  body 
of  the  returns,  averred  in  one  of  the  bills  as  being  the 
returns  from  the  greater  number  of  the  voting  precincts 
of  the  county.  This  admission  demonstrates  the  weak- 
ness of  their  defense  and  also  the  invalidity  of  the  cer- 
tificate held  by  Sharp.  At  all  events,  the  holding  of  the 
certificate  upon  the  part  of  Sharp  is  no  answer  to  an 
order  of  the  Court  that  the  commissioners  proceed  to  the 
discharge  of  their  ministerial  duty  of  canvassing  the  re- 
turns. 

We  deem  it  unnecessary  to  make  specific  reference  to 
the  many  authorities  cited  by  learned  counsel  to  the  effect 
that  the  Chancery  Court  has  no  jurisdiction  of  an  election 
contest  case.     That  is  conceded.     !N'or  is  it  worth  while 
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to  respond  to  the  position  that  a  Court  cannot  direct  the 
commissioners  to  proceed  in  any  certain  way  nor  to  an- 
nounce any  particular  result.  Nor  shall  we  deny  the 
insistence  that  the  Court  cannot  in  a  mandamus  proceed- 
ing pass  upon  the  validity  of  the  returns.  These  ques- 
tions are  not  now  pertinent.  The  only  thing  with  which 
we  are  concerned  is  whether  or  not  the  Chancellor  was 
correct  in  commanding  the  election  conmiissioners  to  pro- 
ceed to  discharge  their  duty.  Of  this  we  have  no  doubt, 
and  if  right  in  this  position,  the  greater  number  of  the 
authorities  referred  to  are  not  exactly  in  point.  It  must 
be  remembered  that  there  is  no  effort  in  this  case  to  com- 
pel the  commissioners  to  go  behind  the  returns  or  to  decide 
upon  any  question  other  than  those  of  a  purely  ministerial 
nature. 

It  is  said  in  assignment  No.  3  that  the  peremptory 
writ  should  not  have  been  ordered,  for  the  reason  that  the 
Chancellor  had  theretofore  adjudged  that  the  commis- 
sioners were  not  restrained  from  issuing  the  certificate  of 
election  to  Sharp.  This  is  no  answer  to  the  command  of 
the  Court  that  they  proceed  to  canvass  the  returns.  Their 
subsequent  issuance  of  a  certificate  of  election  cannot  im- 
pair the  right  of  complainant  to  have  a  canvass. 

It  is  said  in  assignment  No.  4  that  the  Chancellor 
erred  in  awarding  the  peremptory  writ  without  having 
determined  the  facts  upon  which  the  writ  must  necessarily 
be  based.  This  contention  must  be  overruled.  We  have 
decided  that  upon  the  face  of  the  record  and  upon  the 
pleadings  that  complainant  was  entitled  to  the  writ. 

Error  No.  5  is  to  the  effect  that  the  Chancellor  should 
not  have  given  any  consideration  to  the  bill  filed  August 
16th,  for  the  reason  that  it  was  never  put  at  issue  and  no 
proof  was  taken  thereon.  It  is  not  worth  while  to  dwell 
upon  this  point,  for  the  reason  that  we  have  treated  all 
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the  pleadings  as  being  incorporated  into  and  becoming 
part  of  the  original  bill. 

After  a  painstaking  investigation^  we  have  reached  the 
conclusion  that  there  was  no  error  in  the  decree  of  the 
Chancellor,  and  the  same  4s  in  all  respects  affirmed. 
Defendants  Carr,  Kivett  and  Sharp  will  pay  the  costs  of 
this  Court  and  will  pay  all  the  costs  in  the  lower  Court 
accmed  up  to  this  time.  Costs  subsequently  accruing  will 
be  adjudged  by  the  Chancellor.  The  cause  will  be  re- 
manded to  the  lower  Court  to  be  proceeded  with  in  due 
order. 

It  must  not  be  understood  that  we  are  adjuding  that 
complainant  was  elected  trustee,  and  that  defendant  Sharp 
is  not  entitled  to  the  office.  We  expressly  refrain  from 
any  intimation  upon  that  point.  We  shall  not  refrain, 
however,  from  making  some  observations  as  to  the  condi- 
tions in  Claiborne  County  revealed  by  this  record.  It 
should  be  borne  in  mind  that  public  offices,  as  the  name 
implies,  belong  to  the  people.  It  is  not  for  the  designing 
and  the  unscrupulous  to  hawk  them  about  or  to  traffic  in 
them  as  if  they  belonged  to  a  few  individuals  who  may 
be  in  position  to  bestow  or  withhold.  It  should  not  be 
overlooked  that  in  this  country  the  title  to  an  office  must 
be  traced  back  to  a  free  and  untrammeled  choice  upon  the 
part  of  the  electorate,  and  that  the  man  who  asserts  the 
right  to  an  office  must  have  not  only  the  indicia  of  the 
place,  but  likewise  indubitable  evidence  that  he  was  the 
recipient  of  the  honor  and  the  emolument  by  an  unpur- 
chased expression  of  the  majority.  It  does  not  always 
suffice  that  the  claimant  can  exhibit  a  certificate  of  elec- 
tion. If  that  certificate  has  been  issued  without  consulting 
and  canvassing  the  declarations  of  choice  by  the  people 
through  the  ballots  which  have  been  transmitted  to  the 
counting  officers :  if  the  certificate  was  handed  over  as  the 
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result  of  bargain  and  intrigue  and  without  reference  to 
those  things  upon  which  it  must  depend  for  validity,  it 
should  be  treated  as  an  invalid  and  a  worthless  paper. 
On  the  other  hand,  if  a  rival  claimant  has  bought  his  way, 
has  corrupted  the  ballot,  and  ha3  intimidated  the  electorate 
and  the  electoral  commission  so  as  to  render  impossible 
the  discharge  by  them  of  their  duties,  he  should  be  de- 
prived of  any  fruits  which  might  otherwise  come  to  him. 
If  half  the  averments  of  the  pleadings  in  this  cause  are 
true,  then  conditions  in  Claiborne  County  were  last  year 
in  a  deplorable  condition  indeed;  and  it  is  time  that  its 
good  people  rise  up  and  see  that  the  corrupt  and  the  de- 
signing are  retired  from  the  stage,  and  that  their  agents, 
intrusted  with  the  preservation  and  certification  of  their 
sacred  ballots,  shall  be  ministers  of  their,  the  people's,  will, 
and  not  mere  brokers  and  traffickers  in  official  places. 

It  must  not  be  inferred  from  the  above  that  we  pro- 
nounce either  one  of  the  contending  parties  to  this  con- 
troversy guilty  of  wrongdoing.  It  must  not  be  gathered 
from  the  foregoing  that  we  entertain  any  opinion  as  to 
the  truthfulness  of  the  several  assertions  and  counter- 
assertions  found  in  the  pleadings.  We  have  set  down  the 
above  in  the  hopes  that  the  people  will  be  aroused  to  the 
anarchistic  trend  of  the  events  in  their  midst  and  that 
they  will  determine  to  restore  conditions  to  republican- 
democratic  simplicity  and  honesty. 
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Mbs.  M.  E.  Bxjbns  v.  J.  E.  Balston. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 

(December  Term,  1912.) 

1.  Homestead.    Right  of  toidow  in  land  sold  by  husband  by  parol. 

The  widow  of  a  man  who,  whUe  a  non-resident  of  Tennessee, 
sold  lands  Isring  in  Tennessee  by  parol  cannot  after  removal 
of  her  husband  and  herself  to  Tennessee  assert  a  homestead 
therein. 

2.  Same.    Election  by  husband. 

The  wife  Is  absolutely  bound  by  the  husband's  selection  of  home- 
stead if  made  in  good  faith  by  him,  and  not  for  the  purpose 
of  defrauding  or  defeating  the  wife. 

3.  Same. 

The  election  of  the  husband  may  be  inferred  from  the  retention 
by  him  of  sufficient  land  to  meet  the  homestead  requirements. 


Fbom  Kuthebfoed  County. 


Appealed   from   the   Chancery   Court   of   Rutherford 
County.    W.  S.  Beabden,  Chancellor. 

Dabwin  Hancock  for  Complainant. 

Bbown  &  Bbown  for  Defendant. 

Mb.   Justice  Higqins  delivered  the  opinion  of  the 
Court. 

This  bill  was  filed  by  complainant  to  assert  a  home- 
stead in  two  small  parcels  of  land  lying  in  Rutherford 
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County.  She  claims  this  right  as  the  widow  of  one  John 
Bums.  The  Chancellor  denied  her  application^  and  she 
has  appealed  to  this  Court.  The  decree  of  the  Chancellor 
must  be  affirmed. 

1.  In  1893  or  1894^  while  her  husband  and  she  were 
residents  of  the  State  of  Alabama,  the  husband  sold  the 
lands  by  verbal  sale  to  his  father,  and  received  and  ap- 
propriated the  purchase  money.  The  father  took  posses- 
sion and  held  and  controlled  the  lands  for  a  length  of 
time  exceeding  seven  years.  It  is  true  that  occasionally 
the  husband  made  some  assertions  of  ownership,  but  we 
find  by  the  greater  weight  of  evidence  that  the  parol  ven- 
dee remained  virtually  undisturbed  as  owner  and  possessor 
for  the  requisite  number  of  years.  Complainant  was  not 
at  that  time  or  at  any  time  during  the  seven  years  entitled 
to  a  homestead  in  Tennessee.  It  is  true  she  did  not  join 
in  this  conveyance  and  did  not  assent  to  the  sale.  Never- 
theless, the  husband  parted  with  the  title  at  a  time  when 
she  could  not  assert  any  right,  and  her  subsequent  removal 
to  this  State  did  not  vest  her  vdth  any  right  which  could 
attach  to  the  land.  The  homestead  right  must  be  deter- 
mined at  the  time  when  conveyance  by  the  husband  is 
made:     21  Cyc,  547. 

2.  For  another  reason  she  must  be  repelled.  At  the 
time  complainant  and  her  husband  returned  to  Tennessee 
the  husband  was  the  owner  of  a  parcel  of  land  in  Ruther- 
ford County  worth  more  than  one  thousand  dollars.  He 
retained  this  tract  for  quite  a  number  of  years,  and  then 
conveyed  it  to  complainant.  Whatever  rights  complainant 
had  in  the  lands  of  her  husband  as  his  wife  or  vndow  at- 
tached to  this  particular  tract,  as  her  husband  had  con- 
veyed all  of  his  other  tracts  to  his  father,  and  had  estopped 
himself  to  question  the  father's  title.  Even  if  complainant 
could  be  said  to  have  had  any  sort  of  claim  of  homestead 
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to  anj  or  all  of  the  lands  of  her  husband  situated  in  Ten- 
nessee, the  sale  of  the  two  parcels  to  the  father  and  reten- 
tion by  the  husband  of  the  tract  which  he  subsequently 
transferred  to  complainant,  must  be  held  to  have  been  an 
election  by  him  to  claim  homestead  in  the  latter  tract. 
The  wife  is  bound  by  the  husband's  selection  of  homestead 
made  by  him  in  good  faith  and  without  any  intention  of 
defeating  or  defrauding  the  wife:  Porter  v.  Porter,  2 
Tenn.  C.  C.  A.,  91.  And  this  election  upon  the  part  of 
the  husband  may  be  inferred  by  the  retention  by  him  of  a 
parcel  of  land  of  one  thousand  dollars  or  more  in  value. 
The  decree  of  the  Chancellor  is  affirmed  with  costs. 


C.  D.  Adkisson,  Extb.,  v.  Raymond  C.  Adkibson. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(NdshvUle.     December  Term,  1913.) 

1.  Wnis.    Construction. 

The  will  In  this  case  Is  in  thq  following  language:  "I  desire 
that  my  house  and  lot  on  High  Street  go  to  my  mother  her 
lifetime  and  thMi  to  my  son,  $1,000.00  life  insurance  to  my 
mother,  the  balance  to  my  wife,  my  estate  to  be  administered 
on  by  my  wife  and  brother  without  bond.  If  my  brother 
Cliff  desires  to  buy  my  interest  in  store  I  think  It  worth 
about  sixty-flye  cents  on  dollar.  I  desire  that  my  wife  be 
guided  in  the  settlement  by  my  brother  Cliff,  as  I  know  him 
to  be  honest  and  will  treat  my  wife  and  son  right."  Held, 
That  wife  took  all  the  property  of  the  testator  excepting  the 
house  and  lot  and  $1,000  of  life  insurance. 

2.  Same.    Rule  of  construction. 

The  intention  of  the  testator  is  the  object  of  all  canons  of  con- 
struction; and  in  the  effort  to  ascertain  this  Intention  the 
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Courts  will  strike  out  or  insert  words  or  transpose  th^n, 
change  punctuation  and  resort  to  other  methods. 

3.  Same. 
In  the  opinion  will  be  found  a  collation  of  all  the  leading  cases 
in  Tennessee  involving  the  construction  of  wills. 


From  Mauky  County. 


Appealed  from  the  Chancery  Court  of  Maury  County. 
Walteb  S.  Beardex,  Chancellor. 

Greenlaw  &  Whitthorne  for  Complainant. 

B.  C.  Dedman  for  Defendant. 

Mr.  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

The  bill  in  this  case  was  filed  July  30,  1913,  by  C.  D. 
Adkisson  and  Mrs.  Ida  L.  Adkisson,  executor  and  execu- 
trix, of  the  last  will  and  testament  of  Raymond  C.  Adkis- 
son, deceased,  and  by  them  individually,  and  by  Mrs. 
M.  A.  Adkisson,  the  mother  of  the  deceased,  for  a  con- 
struction of  his  will. 

The  bill  was  filed  against  the  minor  son  of  the  deceased, 
his  only  child. 

Said  Adkisson  died  April  3,  1913,  in  Maury  County, 
and  his  will  was  duly  probated  in  said  county. 

We  here  copy  the  will  as  written,  with  its  punctuation, 
the  original  will  having  been  sent  up  with  the  record : 

"My  last  will  and  test-ament. 

"I  desire  that  my  house  and  lot  on  high  street  between 
8th  and  9th  go  to  my  mother  her  life  time  and  then  to 
my  son,  $1000  life  insurance  to  my  mother,  the  balance 


STATE  OF  TENNESSEE.  455 

Adkisson  v,  Adkisson. 

to  my  wife,  my  estate  to  be  administered  on  by  my  wife 
and  my  brother  without  bond.  If  my  brother  Cliff  de- 
sires to  buy  my  interest  in  store,  I  think  it  worth  about 
65c  on  dol.  I  desire  that  my  wife  be  guided  in  the  set- 
tlement by  my  brother  Cliff,  as  I  know  him  to  be  honest 
and  will  treat  my  wife  and  son  right. 

"October  13,  1912.  K.  C.  Adkisson."' 

This  will  is  in  the  handwriting  of  the  testator,  but  ap- 
pears to  have  been  witnessed  by  two  parties. 

He  owned  at  his  death  a  half  undivided  interest  in  nine 
houses  and  lots  in  Columbia,  Tenn.,  worth  over  $21,000. 
This  property  had  incumbrances  on  it  amounting  to 
$3,470.00.  He  owned  in  his  own  individual  right  a  house 
and  lot  on  South  High  street  in  Columbia,  devised  to  his 
mother  for  life  with  remainder  to  his  only  child,  the 
minor  defendant,  stated  in  the  bill  to  be  worth  $3,000.00, 
but  shown  in  the  proof  to  be  worth  $4,000.00. 

He  owned  half  of  five  shares  of  the  capital  stock  of  a 
bank  in  Columbia  of  par  value,  and,  also,  a  half  interest 
in  a  mercantile  business  conducted  by  himself  and  his 
brother  on  the  Public  Square  in  Columbia.  This  mer- 
cantile business  carried  in  stock  merchandise  of  the  value 
of  $18,000.  The  indebtedness  of  this  mercantile  partner- 
ship at  the  death  of  the  testator  amounted  to  about 
$4,000.00.  He  carried  $5,000.00  insurance  on  his  life, 
$3,000.00  in  the  Modem  Woodmen  of  the  World,  and 
$2,000.00  in  the  Michigan  Mutual  Life  Insurance  Com- 
pany. Two  thousand  dollars  of  this  insurance  was  made 
payable  to  his  wife,  complainant  Mrs.  Ida  L.  Adkisson, 
$1,000.00  to  his  mother,  complainant  Mrs.  M.  A.  Ad- 
kisson. The  $2,000.00  insurance  in  the  Michigan  Mutual 
Company  was  made  payable  to  his  executors,  etc. 

In  brief,  the  deceased,  at  the  time  of  his  death,  had, 
aside  from  the  life  insurance  carried  by  him,  accumulated 
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an  estate,  real  and  personal,  of  the  net  value  of  about  $21,- 
000.00  or  more.  He  had  accumulated  this  estate  by  his 
own  exertions. 

He  was  a  man  of  integrity  and  fine  business  judgment 
and  capacity.  He  deservedly  held  the  entire  confidence  of 
his  friends  and  business  associates  until  his  death. 

While  suffering  for  some  months  before  his  death  with 
nervous  troubles,  his  mind  and  fibae  business  judgment  con- 
tinued clear  and  sound  until  his  end  came. 

His  relations  with  his  wife  and  only  child  and  with 
his  mother  and  brother  were  at  all  times  kind  and  affec- 
tionate. 

There  is  no  conflict  in  the  evidence  as  to  the  forgoing 
facts. 

Several  witnesses  gave  evidence,  which  was  admitted 
over  the  objection  of  the  guardian  ad  litem,  to  the  effect 
that  the  deceased  had  very  positive  and  fixed  convictions 
as  to  the  unwisdom  of  parents  allowing  or  giving  their 
children,  especially  boys,  much  money  or  property,  express- 
ing the  opinion,  from  his  observation,  that  it  tended  to 
destroy  their  self-reliance  and  proper  appreciation  of  the 
value  of  money,  which  would  be  developed  by  their  own 
exertions  in  making  it,  and  that  he  wanted  his  son,  as 
he  had  done,  to  make  his  own  way  in  the  world. 

This  is  the  substance  of  the  testimony,  admitted  over 
objection,  with  respect  to  this  feature  of  the  case. 

The  question  of  dispute  in  the  construction  of  the  will 
in  hand  arises  from  the  clauses  or  sentence  of  the  will 
immediately  following  the  devise  of  the  house  and  lot  on 
High  street  for  life  to  the  mother  of  the  testator  with  re- 
mainder to  his  son — "$1,000.00  life  insurance  to  my 
mother,  the  balance  to  my  wife." 

The  contention  of  the  guardian  ad  litem  of  the  minor 
is,  that  under  the  will,  the  wife  takes  simply  the  balance 
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of  the  insurance  left  by  her  husband,  and  that  the  deceased 
died  intestate  as  to  his  estate,  aside  from  the  devise  of 
his  house  and  lot  on  High  street  and  his  life  insurance. 

As  a  corollary  to  this  contention,  his  insistence  is  that 
the  wife,  having  qualified  as  executrix  under  the  will  and 
accepted  its  provision  made  therein  for  her  benefit,  she 
can  claim  no  share  or  interest  in  his  estate  as  to  which  he 
died  intestate.  The  contention  of  complainants,  on  the 
other  hand,  is  that  the  intention  of  the  testator  was  to  give 
all  of  his  estate  to  his  wife,  aside  from  the  devise  of  his 
house  and  lot  on  High  street  to  his  mother  for  life  with 
remainder  to  his  son,  and  $1,000.00  of  insurance  to  his 
mother. 

The  learned  Chancellor  sustained  the  contention  of 
complainants.  In  other  words,  the  Chancellor  construed 
the  will  as  giving  the  wife  of  the  testator  all  of  his  estate, 
except  the  devise  of  his  house  and  lot  on  High  street  and 
a  gift  of  $1,000.00  of  his  insurance  to  his  mother,  and 
that  the  testator  did  not  intend  to  die  intestate  as  to  any 
of  his  property. 

The  guardian  ad  litem  was  dissatisfied  with  this  con- 
struction of  the  will  and  appealed  the  case  to  this  Court. 
He  assigns  four  formal  errors  before  us. 

The  first  and  second  may  properly  be  disposed  of  to- 
gether, as,  in  legal  substance,  they  present  the  same  ques- 
tion— that  is,  that  the  Chancellor  should  have  construed 
the  will  as  having  given  the  house  and  lot  on  High  street 
to  the  mother  of  the  testator  for  life  with  remainder  to 
his  son,  and  that  aside  from  this  devise  and  the  gift  of 
his  insurance  as  above  stated,  he  died  intestate  as  to  the 
remainder  of  his  estatev 

Likewise,  the  third  and  fourth  assignment  of  error 
may  be  considered  together,  as  they  refer  to  the  admis- 
sion of  testimony  over  objection.     The  generally  accepted 
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definition  of  a  will  is^  that  it  is  a  disposition  of  property 
to  take  effect  after  the  death  of  the  testator.  Fry  v.  Tay- 
lor, 1  Head,  964 ;  Svnnney  v.  Stviney,  14  Lea,  316 ;  Horn 
V.  Broyles  (Ch.  App.),  62  S.  W.  Bep.,  304;  Johnson  v. 
Johnson,  103  Tenn.,  32-38. 

The  fundamental  and  controlling  rule  to  which  all 
others  are  subordinate,  with  a  few  exceptions,  in  the  con- 
struction of  wills,  is  as  to  ascertain  the  intention  of  the 
testator,  and  having  ascertained  that  intention,  whatever 
it  may  be,  it  should  be  carried  out,  unless  it  contravene 
the  public  policy  of  the  State  or  some  fixed  rule  of  law. 

We  suppose  that  it  is  unnecessary  to  cite  authorities  in 
support  of  the  above  propositions.  We  refer,  however,  to 
the  following  cases  decided  by  the  Supreme  Court  of  this 
State.  Probably  fifty  or  sixty  more  might  be  cited.  Hen- 
derson V.  Hill,  9  Lea,  25 ;  Jones  v.  Hunt,  96  Tenn.,  369 ; 
Dixon  V.  Cooper,  86  Tenn.,  177 ;  Fry  v.  Shipley,  94  Tenn., 
252;  Hadley  v.  Hadley,  100  Tenn.,  445;  Ensley  v. 
Ensley,  105  Tenn.,  107 ;  Ridley  v.  McPherson,  100  Tenn., 
402 ;  EaM  v.  Bums,  104  Tenn.,  169-183. 

While  this  intention  of  the  testator  is  to  be  gathered 
from  what  is  found  within  the  four  comers,  within  the 
lids  of  the  instrument ;  that  is,  from  the  particular  words 
used  in  the  will,  their  context,  and  the  general  scope  and 
purpose  of  the  instrument.  Hadley  v,  Hadley,  100  Tenn., 
supra;  East  v.  Bums,  104  Tenn.,  supra;  Dixon  v.  Cooper, 
86  Tenn.,  supra;  Williams  v.  Williams,  10  Ter.,  20,  21 ; 
Lynch  v.  Burts,  1  Heis.,  600-604;  ArmMrong  v.  Arm- 
strong, 4  Bax.,  357-359,  yet  this  rule  does  not  preclude 
Courts  from  hearing  parol  testimony  that  will  enable  them 
to  put  themselves  as  near  as  possible  in  the  situation  of  the 
makers  of  the  wills  whose  language  is  to  be  interpreted: 
such,  for  instance,  as  shows  the  state  of  facts  under  which 
the  wills  were  made,  the  situation  of  the  properties  of  the 
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testators^  the  members  of  their  families  and  other  relevant 
or  cognate  facts.  Pritchard  on  Wills,  section  499 ;  Schou- 
ler  on  Wills,  section  466 ;  Ocmnaway  v.  Tarpley,  1  Cold., 
672;  Bunch  v.  Hardy,  3  Lea,  544-547;  BaZlentine  v. 
Wright,  7  Lea,  26-30 ;  Hottell  v.  Browder,  13  Lea,  676- 
679;  Dickson  v.  Cooper,  88  Tenn.,  177;  Eckst  v.  Bums, 
104  Tenn.,  supror. 

We  need  only  observe,  in  this  connection,  that  the  tes- 
tator's intention,  as  disclosed  by  the  language  of  his  will 
when  read  in  the  light  of  the  facts  and  circumstances  sur- 
rounding him  at  the  time  of  its  execution,  will  not  be  set 
aside  or  disr^arded  by  proof  aliunde,  showing,  however, 
clearly  a  different  intention  on  the  part  of  the  testator. 

But  when  a  will  is  read  in  the  light  of  the  facts  and 
surrounding  circumstances  of  its  execution,  it  may,  and 
often  does,  justify  the  judicial  expositor  in  departing 
from  the  strict  grammatical  construction  of  the  testator's 
language.  Gannaway  v.  Tarpley,  1  Cold.,  supra;  East 
V.  Bums,  104  Tenn.,  supra. 

The  intention  of  the  testator  is  to  be  gathered  from  the 
scope  and  tenor  of  the  whole  of  his  will,  and  not  from 
detached  or  isolated  parts  of  it  Hottell  v.  Browder,  13 
Lea,  676;  Rodgers  v.  Rodgers,  6  Heis.,  489-496;  Fraker 
V.  Fraker,  6  Bax.,  350 ;  Simpson  v.  Smith,  1  Sneed.,  394- 
396;  Boyd  v.  Robinson',  93  Tenn.,  1;  Overton  v.  Nash- 
ville Trust  Co,,  110  Tenn.,  50;  Nichols  v.  Ovihrie,  109 
Tenn.,  535. 

Perhaps  dozens  of  other  cases  might  be  cited  in  sup- 
port of  the  rule  just  stated. 

Our  Courts  has  also  said  that  in  contesting  wills,  a  strict 
observance  of  the  grammatical  sense  of  the  sentences  or 
languages  used  will  be  departed  from,  where  following  it 
would  nullify  the  intention  of  testators.  Reid  v.  Hancock, 
10  Hum.,  868;  Sharpe  v.  Allen,  5  Lea,  81-85. 
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And  under  this  rule^  where  the  grammatical  construc- 
tion of  the  instrument  would  defeat  the  intention  of  the 
testator,  or  where  the  words  used  are  unintelligible,  ob- 
scure or  absurd,  and  give  no  effect  to  the  testator's  mani- 
fest legal  intention,  the  Court  in  order  to  carry  out  this 
intention,  may  transfer,  reject  or  supply  words.  Prichard 
on  Wills,  section  395 ;  Jarman  on  Wills,  76 ;  Fry  v.  DU- 
Iwrdj  104  Teim.,  658 ;  Simpson  v.  SnUth,  1  Sneed,  supra; 

1  Williams  on  Exrs.,  203,  204;  Gouriey   v.    Thompson, 

2  Sneed,  387-392;  Eatherly  v.  Fatherly,  1  Cold.,  462- 
466. 

Again,  the  Court  in  construing  wills  has  the  right,  and 
it  may  become  its  duty,  to  supply  punctuation  when  neo- 
esaary  to  clearness.  Wooten  v.  Beid  (Chy.  App.),  53 
S.  W.,  991 ;  Randolph  v.  Wendel,  4t  Sneed,  647-690. 

And  said  our  Court: 

^^If  the  instrument  be  evidently  written  by  an  unskilled 
hand,  the  common  and  popular  sense  of  terms  and  ex- 
pressions used  must  prevail  rather  than  the  technical  aensey 
and,  in  such  cases,  the  intention  is  often  apparent^  in  spite 
of  strict  grammatical  restraints  or  the  effect  of  unskilled 
punctuation.  And,  indeed,  although  the  devolution  of 
large  esates  is  sometimes  made  to  depend  upon  the  effect 
of  a  semicolon,  yet  we  recognize  the  force  of  an  observa- 
tion of  the  Supreme  Court  of  the  United  States  in  Eiving 
17.  Burnett,  1  Pet.,  41,  that  punctuation  is  a  most  fallible 
standard  by  which  to  interpret  a  writing. 

The  rule  is  thus  stated  in  the  English  authorities : 

Such,  indeed,  is  the  respect  paid  to  intention  that  a 
construction  may  be  made  to  support  it,  when  plain  upon 
the  whole  wiU,  even  agaiMt  strict  grammatical  rules. 

But  an  express  disposition  cannot  be  controlled  by  in- 
ference." Puryear  v.  Edmondson,  4  Heis.,  48-50;  Ed- 
monson V.  Edmonson,  1  Cooper  Chy.,  563-567 ;  Jones  v. 
Hunt,  96  Tenn.,  supra. 
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It  is  well  settled,  of  course,  that  parol  evidence  is  not 
admissible  to  contradict,  add  to,  or  explain  a  will,  when 
there  is  no  ambiguity  on  its  face.  Clarh  v.  Clark,  2  Lea, 
723-725 \Weatherhead  v.  Sewell,  9  Hum.,  272. 

But,  as  before  stated,  it  is  competent  to  admit  parol 
testimony  to  show  the  condition  and  facts  in  which  the 
testator  was  situated  when  he  made  his  will,  and  for 
the  Court  to  read  and  construe  the  will  in  the  light  of 
these  facts,  as  expressed  by  the  whole  of  his  will. 

It  is  also  settled  in  this  State,  if  there  be  no  ambiguity 
in  the  terms  of  a  will,  it  is  not  competent  to  show  by  the 
declaration  of  the  testator  what  he  meant  by  the  use  of 
the  terms.  H^nnegar  v.  Deadrick  (Chy.  App.),  54  S.  W., 
138;  Weaiherhead  v.  Sewell,  9  Hum.,  272;  Oourley  v. 
Thompson,  2  Sneed,  387-391;  Rodgers  v,  Rodgers,  6 
Heis.,  489-500. 

The  general  rule  is,  that,  if  a  party  engage  in  the  solemn 
act  of  executing  his  will,  it  will  be  presumed,  in  the  absence 
of  a  contrary  intent,  clearly  appearing  on  the  face  of  the 
instrument,  that  he  intended  by  it  to  dispose  of  all  of  his 
property  and  not  to  die  intestate  as  to  any  of  it.  Payne, 
ei  al,,  V,  Oupton,  et  ux.,  11  Hum.,  401—403 ;  Oourley  v. 
Thompson,  2  Sneed,  386-393. 

With  the  facts  stated  and  the  rules  of  law  stated  appli- 
cable to  the  construction  of  wills,  especially  of  wills 
drawn  by  unskilled  and  inexperienced  men  in  the  busi- 
ness of  preparing  such  instruments,  we  come  to  the  deci- 
sion of  the  questions  presented  by  the  appeal  involving  the 
construction  of  the  will  of  Raymond  C.  Atkisson,  deceased. 

In  construing  it,  we  may  readily,  under  the  authorities, 
ignore  the  punctuation  adopted  by  the  testator,  or  his 
failure  to  use  punctuation  properly,  or  his  failure  to  use 
it  altogether,  if,  by  so  doing,  we  can  fairly  ascertain,  from 
his  whole  will,  read  in  the  light  of  the  facts  and  circum- 
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stances  surrounding  him  when  he  executed  it^  his  domi- 
nant or  main  intention  in  making  it.  Likewise,  we  may, 
for  the  same  purpose,  ignore  the  fact  that  he  failed  to  sepa- 
rate the  sentences  or  clauses  of  his  will  by  ending  each  with 
a  punctuation  period  and  commencing  each  with  a  capital 
letter. 

So,  if  it  be  necessary  to  effecuate  his  intention  as  mani- 
fested by  the  whole  will,  we  may  transpose  a  sentence  or 
sentences  in  it,  properly  punctuate  it,  reject  words,  and 
supply  woids. 

If  these  things  be  permissible,  as  we  think  they  are  im- 
der  the  great  weight  of  authority,  and  especially  of  our 
own  cases,  it  seems  to  us  that  we  have  a  reasonably  dear 
road  leading  us  to  a  correct  construction  of  the  will  be- 
fore us. 

In  the  first  place,  we  hold  that  the  testator  in  making 
it  intended  to  dispose  of  all  of  his  property.  He  starts 
out  with  designating  it,  ^^My  last  will  and  testament." 

He  says,  "My  estate  to  be  administered  on  by  my  wife 
and  brother,  without  bond."  What  estate?  His  whole 
estate,  or  part  of  it?  Presumably,  as  the  cases  hold,  he 
did  not  intend  to  die  intestate  as  to  any  of  his  property, 
and,  this  being  so,  he  meant  to  use  his  language,  "his  whole 
estate  to  pass  under  his  will  and  be  'administered'  on." 

This  construction  is  fortified  by  what  immediately  fol- 
lows in  the  will.  If  he  did  not  intend  for  all  of  his  estate 
to  be  "administered  on"  under  his  will,  why  say,  "if  my 
brother  Cliff  desires  to  buy  my  interest  in  store  I  think 
it  worth  about  65c  on  dollar"  ?  and  why,  "desire  my  wife 
to  be  guided  in  settlement  by  my  brother  Cliff,"  as  he 
knew  him  "to  be  honest,"  and  that  he  would  "treat  his 
wife  and  child  right"? 

We  think  the  intention  of  this  testator  is  reasonably 
clear  and  manifest  in  the  terms  of  his  will,  and  if  we 
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supply  manifestly  omitted  words  and  punctuate  it  prop- 
erly, his  intentions  is,  in  our  opinion,  absolutely  certain. 

The  will  should  be  reads  as  follows : 

^'I  desire  that  my  house  and  lot  on  High  street  between 
8th  avenue  and  9th,  go  to  my  mother  her  life  time  and 
then  to  my  son.  I  give  $1,000.00  of  my  life  insurance 
to  my  mother.  The  balance  of  my  estate  I  give  to  my 
wife.  I  appoint  my  wife  and  my  brother  as  my  repre- 
sentatives to  settle  up  my  estate." 

In  short,  this  whole  will  will  be  clarified  by  inserting 
after  the  "gift  of  $1,000.00"  of  his  insurance  to  his 
mother  after  the  word  "balance,"  the  words  "of  my  estate" 
to  my  wife. 

It  is  certain  that  this  husband  was  devoted  to  his  wife, 
and  had  the  utmost  confidence  in  her. 

It  is  hardly  reasonable  to  suppose  that  he  intended  to 
cut  his  wife  off  with  the  pittance  of  a  thousand  or  two  of 
insurance  money,  leaving  her  with  their  only  child,  a  little 
boy  three  years  old,  on  her  hands  to  raise  and  care  for, 
or  to  force  her  to  the  humiliating  alternative  of  dissent- 
ing from  his  will  and  claiming  rights  adversely  to  his  will 
under  the  law. 

Especially  is  this  assumption  not  warranted  with  re- 
spect to  this  affectionate  testator  for  his  wife,  having  the 
estate  he  had  accumulated,  when  we  consider  the  greater 
gift  and  devise  he  made  to  his  aged  mother  for  life,  and 
to  his  minor  child  left  on  the  hands  of  his  wife. 

With  respect  to  the  assignments  of  error  complaining 
of  the  admission  of  parol  testimony,  we  need  only  say,  in 
addition  to  what  is  before  said,  that  parol  declarations  of 
the  testator,  to  the  effect  that  he  had  made  a  will  and 
as  to  its  provisions,  in  full  accord  with  the  will  he  wrote 
and  left  as  his  will  were  competent. 

Declarations  not  in  accord  with  the  provisions  of  his 
will  were  not  admissible. 
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What  has  been  said  disposes,  in  legal  effect,  of  all  the 
questions  raised  under  the  pleadings  by  the  assignments 
of  error. 

We  wish  to  say,  and  deem  it  proper  to  say,  in  conclud- 
ing this  opinion,  that  the  young  guardian  ad  litem  has  most 
commendably  made  an  able  and  gallant  fight,  though  a 
losing  one,  for  his  ward.  We  say  this,  because  it  fre- 
quently occurs  in  cases  before  us  that  guardians  ad  litem 
perform  their  duties  in  a  purely  perfunctory  manner, 
merely  committing  the  interests  of  their  wards  to  the  pro- 
tection of  the  Court. 

The  decree  of  the  Chancellor  will  in  all  respects  be 
affirmed,  and  the  cause  will  be  remanded  to  the  Chancery 
Court  of  Maury  County  for  the  administration  of  the  es- 
tate of  Baymond  C.  Adkisson  in  accordance  with  the  de- 
cree of  the  Chancellor  and  the  opinion  and  decree  of  this 
Court. 

We  are  of  opinion  that  in  view  of  the  nature  of  the 
case  the  cost  so  far  incurred  should  be  paid  by  the  estate 
of  the  deceased,  B.  C.  Atkisson. 
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Louisville  &  Nashville  Railboad  Co.  v.  Addie 

Belle  Hunter. 

(JacJeson.    January  Term,  1914.) 

1.  Verdict,  Evidkkce  to  Sustatw.    Duty  of  appellate  court  in  re- 

gard thereto. 

An  appellate  court  must  accept  the  finding  of  a  Jury  on  issues 
of  fact,  when  there  is  any  evidence  to  support  that  finding, 
and  take  as  true  the  strongest  ligitimate  view  of  that  evidence 
supporting  the  verdict,  and  disregard  all  countervailing  testi- 
mony. 

2.  Verdict.    Not  excessive,  when. 

A  verdict  for  $1,000.00  \a  not  so  excessive  as  to  indicate  passion, 
prejudice  or  caprice  on  the  part  of  the  Jury,  where  it  appears 
that  one  with  an  earning  capacity  of  $50.00  per  month,  and 
only  thirty-four  years  old,  has  suffered  the  dislocation  of  one 
ankle  and  the  spraining  of  the  other,  and  -was  thereby  tempo- 
rarily rendered  unconscious  and  unable  to  walk,  and  was 
under  the  care  of  a  physician  for  a  month,  and  who,  tien 
months  after  the  injury,  could  not  stand  on  her  feet  exceeding 
thirty  minutes  at  a  time,  and  whose  injuries  are  permanent. 

3.  EviDET^CB  OF  Matters  not  Pleaded.    When  admissible. 

In  an  action  for  personal  injuries  to  a  woman,  alleging  that  her 
feet  and  ankles  were  badly  wrenched  and  sprained  and  that 
she  was  otherwise  bruised  and  injured,  from  all  of  which  she 
suffered  great  mental  and  physical  pain  and  was  permanently 
injured  and  disabled,  it  is  competent  for  the  injured  party  to 
Introduce  evidence  that  her  catamenia  had,  previous  to  the 
accident,  been  regular,  the  '^periods*'  lasting  only  three  days, 
whereas  the  first  "period'*  after  the  accident  lasted  ten  days, 
and  she  called  in  a  physician,  where  it  appears  there  was  no 
effort  to  recover  for  the  disturbance  of  the  menses,  but  where 
the  evidence  of  the  disturbance  was  introduced  merely  as 
evidence  of  the  extent  of  the  other  injuries  for  which  recovery 
iB  sought 
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4.  EviDdSKCB,  MoBTAUTY  TABLES.    AdmissiUe  in  oases  other  than 

for  death  or  total  disability,  when. 

Where  an  Injury  is  such  as  to  permanently  diminish  one's  earn- 
ing capacity,  though  the  earning  capacity  is  not  wholly 
destroyed,  mortality  tables  are  admissible  in  evidence. 

5.  Same.    Not  necessary  to  he  proven  hy  an  expert. 

One  testifying,  with  mortality  tables  before  him,  that  they  are 
treated  as  authority,  though  not  an  expert,  can  give  in  evi- 
dence the  life  expectancy  of  another. 

6.  EiViDKNCE,  BxcEpnoNS  TO.    Cannot  change  grounds  of  in  appel- 

late court. 

Exceptions  to  evidence  based  on  untenable  grounds  In  the  trial 
court  cannot  be  so  changed  In  the  appellate  court  as  to  put 
the  trial  court  in  error. 

7.  EviDKNCE.    Presumption  that  evidence  ivithfield  is  against  the 

party  withholding. 

Competent  and  pertinent  evidence  within  the  knowledge  and 
control  of  a  party  which  he  withholds  Is  presiuned  to  be 
against  his  interest  and  insistance. 


From  Haywood  County. 


Appeal  from  the  Circuit  Court  of  Haywood  County. 
Tho.  E.  Hakwood,  Judge. 

J.  W.  E.  MooBE  &  Son  for  Plaintiff  in  Error. 

Kinney  &  Wills  for  Defendant  in  Error. 

Mb.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

Addie  Belle  Hunteb  brought  this  suit  in  the  Circuit 
Court  of  Haywood  County  against  the  Louisville  &  Nash- 
ville Railroad  Company,  to  recover  damages  for  personal 
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injuries.  The  case  was  tried  before  the  Circuit  Judge 
and  a  jury,  and  a  verdict  rendered  for  $1,000,  and  judg- 
ment entered  thereon.  The  railroad  company  appealed 
to  this  Court,  and  has  assigned  errors  to  the  number  of 
ten.  One  of  the  assignments  makes  the  question  that  there 
was  no  evidence  to  support  the  verdict,  and  another  that 
the  amoimt  is  so  excessive  as  to  indicate  passion,  preju- 
dice or  caprice  on  the  part  of  the  jury.  It  will  avoid 
repetitions  to  consider  these  two  assignments  together. 

On  July  15,  1912,  plaintiff  below  was  a  passenger  on 
one  of  the  trains  of  plaintiff  in  error,  her  destination  be- 
ing Brownsville,  Tenn.  She  testified  that,  after  the  train 
had  reached  Brownsville  and  the  conductor  had  called,  ^'AU 
off  for  Brownsville,"  and  after  the  train  had  stopped,  she 
arose  from  her  seat  and  went  onto  the  platform  and  then 
onto  the  top  step  to  alight,  and  as  she  was  in  the  act  of 
stepping  to  the  step  next  below  the  top  one  the  train 
lurched  forward  and  she  was  thereby  thrown  off  her  bal- 
ance and  the  heel  of  her  left  shoe  became  caught  or  hung  on 
the  upper  step,  and  as  a  result  she  was  thrown  or  fell 
"sprawling  to  the  ground,"  and  one  ankle  sprained  and 
the  other  dislocated,  and  her  knee  skinned,  and  she  was 
rendered  temporarily  unconscious,  but  immediately,  and 
before  removed,  or  while  being  taken  from  where  she  had 
fallen,  regained  consciousness ;  that  she  was  unable  to  walk 
and,  therefore,  taken  in  a  buggy  to  the  home  of  a  Mrs. 
Claiborne  in  Brownsville ;  that  she  was  there  kept,  and  at- 
tended by  a  physician  for  two  weeks,  after  which  time  she 
was  taken  to  Stanton,  and  remained  there  for  two  weeks 
more  under  the  care  of  a  physician,  when  she  was  taken 
to  Nashville,  her  home,  where  she  was  further  attended 
by  a  physician;  that  as  a  result  of  her  injuries  she  was 
made  nervous  and  suffered  severe  pains,  and  incurred  doc- 
tor bills  to  the  amount  of  more  than  $50.00,  and  was  still 
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largely  disabled  at  the  time  of  the  trial  of  the  case  in 
the  Court  below,  which  was  on  May  27,  1913,  or  more 
than  ten  months  after  her  injuries  were  received.  She 
testified  that  she  had  previously  been  engaged  as  a  teacher 
in  the  public  schools  of  Nashville  for  twelve  years,  and, 
at  the  time  injured,  was  receiving  $50.00  per  month,  and 
that  she  had  done  other  services  for  which  she  was  paid 
$30.00  per  month,  indicating,  however,  that  the  two  serv- 
ices were  not  rendered  contemporaneously;  and  testified 
further  that  her  feet  and  ankles  still  pained  her  at  the 
time  of  the  trial,  and  as  a  result  of  her  injuries  she  was 
unable  to  stand  on  her  feet  to  do  her  "r^ular  work" 
longer  than  thirty  minutes  at  a  time  because  of  the  fact 
that  her  ankles  got  weak  and  gave  out  and  pained  her, 
and  that  she  still  suffered  a  great  deal  with  her  nerves  and 
had  to  be  treated  because  of  nervousness ;  and  she  offered 
the  testimony  of  a  physician  who  attended  her,  at  the  time 
she  was  injured  and  saw  her  later,  and  who  fully  corro- 
borated her  as  to  the  extent  and  character  of  her  injuries, 
and  that  the  injuries  to  her  feet  and  ankles  were  neces- 
sarily very  painful,  and  that  they  were  still  tender  and 
swollen  at  the  time  of  the  trial,  and  that  he  considered 
her  injuries  permanent.  She  offered  the  testimony  of  other 
witnesses  corroborating  her  as  to  the  manner  in  which 
she  was  injured;  one  other  witness  testifying  that  the 
train  made  the  lurch  forward  after  it  had  come  to  a  stop 
and  at  the  time  she  was  in  the  act  of  alighting,  and  that 
she  was  thereby  thrown;  and  corroborating  her  as  to  the 
heel  of  her  shoe  getting  caught  and  held  until  it  pulled 
off  and  she  was  thereby  released;  and  she  had  another 
witness  swear  that  the  top  step  where  the  shoe  heel  was 
caught  was  split,  and  the  witness  who  corroborates  her  on 
this  matter  indicates  that  one  edge  of  the  step  stood  up 
about  a  quarter  of  an  inch  higher  than  the  other  at  the 
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place  where  this  split  was.  He  swears  further  that  after 
the  shoe  heel  pulled  off  it  was  left  on  the  step,  "right  at 
the  crack."  That  the  shoe  heel  was  pulled  off  and  left  on 
the  step  is  testified  to  by  other  witnesses.  One  of  the  wit- 
nesses for  defendant  below  who  did  not  see  her  fall  but 
did  see  her  just  after  she  had  fallen,  says,  "She  was  hang- 
ing from  the  platform  I  guess  about  the  first  thing  I  saw 
of  it,  and  after  her  heel  gave  way  she  (was)  released  and 
came  down" ;  and  another  one  of  the  witnesses  offered  by 
defendant  below  testifies  to  having  seen  her  when  she  was 
"in  a  hanging  position  on  the  hand  hold  of  the  coach." 

In  the  face  of  this  testimony  we  do  not  see  how  it 
could  be  seriously  contended  there. was  no  evidence  to 
support  the  verdict.  If  the  train  had  come  to  a  stop  after 
the  passengers  had  been  invited  to  alight,  and  such  is  the 
testimony  of  plaintiff  below  and  another  witness,  and  if, 
while  plaintiff  below  was  in  the  act  of  alighting,  the  train 
was  made  to  lurch  forward  and  throw  her,  and  if  because 
of  a  defect  in  the  step  of  the  coach  her  heel  was  caught 
and  one  foot  was  held  up  on  the  step  and  the  other  went 
down  on  the  ground,  as  some  of  the  testimony  indicated, 
and  both  feet  were  therebv  so  twisted  as  that  one  ankle 
was  sprained  and  the  other  dislocated  all  without  fault 
on  the  part  of  plaintiff  below,  as  the  testimony  also  indi- 
cates, there  certainly  was  a  cause  of  action;  and,  what- 
ever the  testimony  may  have  been  to  the  contrary,  the 
jury  having  found  the  issues  in  favor  of  plaintiff  below, 
this  Court  must  accept  that  finding  and  take  as  true  the 
strongest  legitimate  view  in  its  favor,  and  disregard  all 
countervailing  testimony.  Chattanooga  Machinery  Co. 
V.  Hargraves,  3  Gates,  476;  Lumber  Co.  v.  Banks,  10 
Gates,  627. 

Nor  are  we  prepared  to  say  that  the  verdict  of  $1,000 
in  favor  of  one  who  has  suffered  the  dislocation  of  one 
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ankle  and  the  spraining  of  the  other,  and  who,  because 
of  those  injuries  was  rendered  temporarily  unconscious 
and  unable  to  walk,  and  was  under  the  care  of  a  physician 
for  a  month  before  she  could  be  taken  to  her  home,  and 
then  further  under  the  care  of  a  physician,  and  whose 
injuries  were  so  very  painful  as  the  evidence  in  this  case  in- 
dicates the  injuries  of  defendant  were,  and  who  more  than 
ten  months  thereafter  was  disabled  to  the  extent  that  she 
could  not  stand  on  her  feet  exceeding  thirty  minutes  at  a 
time,  and  whose  injuries  were,  as  some  of  the  evidence  in- 
dicates, permanent,  is  so  excessive  as  to  indicate  passion, 
prejudice  or  caprice  on  the  part  of  the  jury — especially 
when,  added  to  these  facts  are  the  further  facts  that  defend- 
ant below  was  only  thirty-four  years  old,  with  a  life  ex- 
pectancy of  thirty-one  years,  and  a  teacher  with  an  earning 
capacity  of  $50.00  a  month,  and  when  she  has  incurred 
doctor  bills  to  the  extent  of  more  than  $50.00,  all  of  which 
there  is  evidence  to  establish. 

The  assignment  of  error  most  seriously  insisted  upon 
— and  it  is  pressed  with  earnestness  and  ability — is  that 
the  trial  Court  committed  error  in  admitting,  over  the 
objection  of  the  railroad  company,  evidence  of  defendant 
below  to  the  effect  that,  preceding  the  time  of  the  acci- 
dent, her  catamenia  had  been  regular,  the  "periods"  lasting 
only  three  days,  whereas  the  first  "period"  after  the  acci- 
dent lasted  ten  days,  and  she  called  in  a  physician.  The 
insistence  is  that  this  injury  to  plaintiff  below  was  not 
covered  by  the  declaration  and  that,  therefore,  the  evi- 
dence in  regard  to  it  was  incompetent,  and  that  it  was 
prejudicial  to  the  plaintiff  in  error. 

The  declaration  alleges  that  the  "train  lurched  or 
moved  throwing  the  plaintiff  off  of  her  balance  and  down 
the  steps,  greatly  frightening,  shocking  and  injuring  the 
plaintiff,  and  badly  wrenching,  spraining  and  injuring  her 
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feet  and  ankles  and  otherwise  bruising  and  injuring  her, 
and  from  all  of  which  the  plaintiff  has  suffered  great 
mental  and  physical  pain  and  is  permanently  crippled  and 
injured  and  disabled;"  and,  further,  "that  she  is  per- 
manently crippled  and  injured  and  disabled  and  her 
capacity  for  labor  and  business  and  the  enjoyment  of  life 
greatly  and  permanently  impaired";  and  nothing  else  is 
found  in  the  declaration  setting  out  the  character  and 
extent  of  her  injuries. 

We  find  this  question  as  to  whetter  the  declaration 
should  allege  such  injuries  as  a  disturbance  of  the  menses 
in  order  to  make  it  a  basis  of  recovery,  when  allegations 
of  other  injuries  only  have  been  made,  one  as  to  which 
the  authorities  are  in  much  conflict.  As  an  indication  of 
this  conflict  take  the  following  from  4  Seg.  on  Damages 
(9th  Ed.),  section  1270a: 

"Not  only  must  special  damages  be  alleged  in  order  to 
be  recovered,  but  the  allegation  must  describe  them  with 
sufficient  precision  to  give  the  defendant  notice  of  the  ex- 
tent of  the  claim.  It  is  impossible  to  reconcile  all  the 
decisions  upon  this  point.  In  New  York  the  following 
rules  seem  established :  If  the  allegations  as  to  the  physical 
injury  are  very  broad,  setting  up  sickness,  permanent  in- 
jury, etc.,  the  plaintiff  may  under  them  prove  any  special 
damage  that  has  occurred — e.  g,,  an  injury  to  the  spine. 
If  the  defendant  desires  to  guard  against  surprise,  it  is 
his  business  to  move  for  a  bill  of  particulars.  But  if  the 
allegation  point  to  a  definite  injury — e.  g.,  an  injury  to 
the  arm — the  plaintiff  cannot  prove  some  other  injury — 
e.  g.f  deafness — merely  because  there  are  general  allega- 
tions of  severe  injury  and  shock.  In  accordance  with  these 
rules  general  allegations  have  been  held  to  cover  injuries 
not  specifically  mentioned.  On  the  other  hand,  where  all 
the  allegations  of  special  -damages  are  of  specific  injuries, 
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it  is  usually  held  that  there  can  be  no  recovery  for  injuries 
not  described;  though  recovery  has  been  allowed  in  some 
cases." 

We  find  in  the  case  of  Montgomery  v,  Lansing  City 
Electric  R.  Co.  (Mich.),  29  L.  E.  A.,  287,  a  helpful  con- 
sideration of  this  question.  There  a  declaration  contained 
allegations  of  various  injuries  to  face,  head  and  body  and 
arms,  with  specifications  that  the  eyes  were  badly  bruised 
and  discolored,  some  teeth  loosened,  lips  cut  and  lacerated, 
back  and  spine  seiiously  hurt,  crippled,  bruised  and 
sprained  and  injured,  with  the  allegation  that  the  injuries 
were  permanent,  but  no  allegation  of  injuries  to  lungs. 
Yet  evidence  of  an  injury  to  the  lungs  was  held  admis- 
sible over  objection.  In  discussing  the  law  involved,  and 
reviewing  previous  pertinent  cases,  it  was  there  said : 

"The  declaration  in  Johnson  v.  McKee  (27  Mich., 
471),  is  substantially  that  ^defendant  assaulted  plaintiff, 
and  struck  him  a  great  many  violent  blows  on  and  about 
the  face,  nose,  head  and  body,  thereby  severely  woimding 
the  plaintiff  upon  the  face,  head  and  body,  breaking  the 
cartilage  of  the  nose,  and  inflicting  great  and  permanent 
injuries  upon  and  to  his  face,  head  and  body;  by  means 
of  which  several  premises  said  plaintiff  was  then  and  there 
greatly  hurt,  bruised  and  wotmded,  and  became  and  was 
sick,  sore  and  disordered,  and  so  remained  for  a  long 
space  of  time,  to-wit :  from  the  time  of  said  assault  to  the 
present;  whereby  the  said  plaintiff  was  obliged  to  and 
did  necessarily  pay,  lay  out,  and  expend  five  hundred  dol- 
lars in  an  endeavor  to  be  cured  of  the  bruises,  wounds,  sick- 
ness, soreness  and  disorder  aforesaid.'  Mr.  Justice  Camp- 
bell for  the  Court  said:  'The  battery  consisted  in  strik- 
ing McKee  with  a  chair,  whereby  certain  injuries  were 
inflicted  on  his  face  and  head,  and  in  consequence  of  which 
he  was  seriously,  and,  as  is  claimed,  permanently,  affected. 
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Among  other  results,  there  was  evidence  that  he  suffered 
from  a  urinary  difficulty  caused  or  aggravated  by  the  blow. 
It  was  claimed  this  injury  was  not  within  the  terms  of  the 
declaration,  and  could  not  be  shown  without  express  aver- 
ment.   If  the  evidence  showed  any  such  resulting  injury, 
it  showed  it  to  have  been  as  closely  connected  with  the 
blow  as  any  of  the  other  evil  consequences.    It  was  a  sick- 
ness produced  by  it  in  the  same  way  as  the  swelling  and 
soreness  in  the  head  and  eyes,  and  the  other  grievances 
about  which  no  question  was  made  on  the  trial.    The  de- 
claration charges  sickness  and  pain  to  have  been  among 
the  sufferings  caused  by  means  of  the  assault,  and  we  do 
not  think  the  rules  of  pleading  require  any  more  specific 
description  than  was  given.    We  need  not  inquire  how  far 
it  was  requisite  to  go  in  declaring  for  consequences  not 
necessarily  following  such  an  injury,  because  these  con- 
sequences are  very  clearly  set  forth.    When  the  defendant 
was  informed  that  damages  were  sought  for  sickness  and 
disorder,  and  their  attendant  expenses,    as   well    as    for 
wounds  and  bruises,  he  was  bound  to  expect  evidence  of 
any  sickness  the  origin  or  aggravation  of  which  could  be 
traced  to  the  act  complained  of.'    It  will  be  seen  that  the 
rule  thus  laid  down  does  not  require  plaintiff  to  aver  aU 
the  physical  injuries  which  he  sustained,  or  which  may 
have  resulted  or  be  aggravated  by  the  tort,  even  though 
they  do  not  necessarily  result  from  the  original  injury. 
If  such  injuries  can  be  traced  to  the  act  complained  of, 
and  are  such  as  would  naturally  follow  from  the  injury, 
they  need  not  be  specifically  averred.     The  testimony  in 
the  present  case  shows  that  the  injury  to  the  spine  and 
back  might,  and  probably  would,  result  in  injury  to  the 
lungs.     Johnson  v.  McKee  was  cited    and    followed    in 
Welch  V.  Ware,  32  Mich.,  77.     In  Elliott  v.  VanBuren, 
33  Mich.,  51,  20  Am.  Rep.,  688,  the  Court,  in  speaking  of 


n 


474  COURT  OF  CIVIL  APPEALS. 

Railroad  v.  Hunter. 

the  objection  to  the  evidence  tending  to  prove  the  con- 
tinued result  of  the  assault  in  bodily  weakness  and  malady, 
and  the  fact  of  the  plaintiff's  suffering  from  fits,  said: 
*TTpon  the  first  of  these  points  the  case  is  covered  entirely 
by  the  decision  of  Johnson  v.  McKee,  27  Mich.,  471.' 
Again,  in  Keyset  v.  Chicago  &  0.  T.  R,  Co.,  66  Mich., 
400,  the  case  of  Johnson  v.  McKee  is  cited  and  approved. 
The  rule  of  the  case  of  Johnson  v,  McKee  is  but  the  re- 
iteration of  the  rule  laid  down  by  the  law-writers  upon 
this  subject,  and  adopted  by  other  Courts  as  well  as  this. 
Sutherland,  in  his  work  on  Damages  (Vol.  3,  2d  Ed.,  pp. 
2661,  2662),  says:  'The  general  rule  in  tort  is  that  the 
party  who  commits  trespass  or  other  wrongful  act  is  liable 
for  all  the  direct  injury  resulting,  although  such  injury 
could  not  have  been  contemplated  as  the  probable  result 
of  the  act  done.  Plaintiff  may  show  specific,  direct  ef- 
fects of  the  injury,  without  specifically  alleging  them,  as 
that  he  was  thereby  made  subject  to  fits.  If  they  were 
a  part  of  the  result,  the  plaintiff  may  recover  for  such 
damages  without  specially  alleging  it,  as  well  as  the  pain 
and  disability  which  followed.  Tyson  v.  Booth,  100  Mass., 
258.  The  obvious  probable  effect  of  the  injury  may  be 
given  in  evidence,  though  not  laid  in  the  declaration.'  In 
this  connection  Judge  Sutherland  cites  Johnson  v,  McKee. 
This  rule  has  been  followed  in  the  following  cases :  Ohio 
&  M.  R.  Co.  V.  Hetch,  115  Ind.,  443;  Ehrgott  v.  New 
York,  96  N.  Y.,  264,  48  Am.  Rep.,  622 ;  Delie  v.  Chicago 
&  N.  W.  R.  Co.,  51  Wis.,  ^00;  Schmidt  v.  Pfeil,  24  Wis., 
454;  Birchard  v.  Booth,  4  Wis.,  67;  Morgan  v.  Kendall, 
124  Ind.,  460,  9  L.  R.  A.,  445 ;  Sloan  v.  Edwards,  61  Md., 
98 ;  Hussey  v.  Ryan,  64  Md.,  426 ;  Denver  <&  R.  G.  R.  Co. 
V.  Harris,  122  IT.  S.,  597,  30  L.  Ed.,  1146.  In  this  last 
case  it  appeared  that  the  plaintiff  was  injured  by  a  gunshot 
wound  in  the  hip.     Among  other  things,  he  was  allowed 
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to  and  did  prove  that  one  of  the  consequences  of  the  wound 
was  the  loss  of  procreative  power,  resulting  direct  and 
proximately  from  the  nature  of  the  wound.  Mr.  Justice 
Harlan,  speaking  for  the  Court,  said:  'Because  of  the 
fact  that  the  loss  did  result  directly  and  proximately  from 
the  nature  of  the  wound,  evidence  of  this  fact  was,  there- 
fore, admissible,  though  the  declaration  does  not  in  terms 
specify  such  loss  as  one  of  the  results  of  the  wound." 

From  these  authorities  it  would  appear  that  the  evi- 
dence of  a  disturbance  of  plaintiff  below's  menstruations 
was  probably  competent,  she  having  alleged  in  her  de- 
claration that  she  had  suffered  great  mental  and  physical 
pain  and  was  permanently  injured  and  that  her  capacity 
for  the  enjoyment  of  life  was  greatly  and  permanently 
impaired;  but  we  are  of  opinion  that  it  is  not  necessary 
to  rest  our  conclusions  as  to  this  matter  on  these  author- 
ities, or  even  commit  ourselves  to  any  line  of  authorities 
on  the  question ;  and  we  do  not  do  so,  for  this  reason :  The 
fact  is,  there  was  no  effort  to  show  anything  further  or 
otherwise  in  regard  to  the  character  of  disturbance  in  ques- 
tion than  that  the  next  menstrual  period  after  the  injuries 
complained  of  was  disturbed  as  already  mentioned.  The 
matter  was  not  referred  to  by  any  other  witness  or  at 
any  other  time  except  the  one  time  by  plaintiff  below. 

In  Bruce  v.  Beall,  16  Pickle,  303,  Beall  brought  suit 
to  recover  damages  for  personal  injuries  alleged  to  have 
resulted  from  the  negligence  of  his  employers,  and  in  that 
case  a  question,  in  principle  the  same  as  the  one  now  under 
consideration,  arose.  The  question  itself  and  the  dispo- 
sition thereof  appear  in  the  following  extract  from  the 
opinion  in  that  case : 

"Beal,  the  plaintiff  below,  while  being  examined  as  a 
witness  in  his  own  behalf,  was  permitted,  over  the  objec- 
tion of  the  defendants  below,  to  say  that,  before  the  in- 
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jury  complained  of,  he  ^could  read,  and  was  studying 
medicine,  and  was  going  to  school,  but  that  since  it  occurred 
he  could  not  read.'  It  is  now  alleged  that  this  was  in- 
competent. However,  it  was  not  averred  in  the  declara- 
tion that  this  special  injury  resulted  from  the  negligence 
of  the  defendants  below.  The  rule  is  well  settled  that  to 
recover  for  special  damages  they  must  be  stated  in  the 
declaration.  1  Sutherland  on  Damages,  p.  763 ;  2  Green- 
leaf  on  Evidence,  p.  254  (14th  Ed.) ;  Burwm  v.  Cox,  6 
Bax.,  360.  And  if  it  appeared  that  this  evidence  had  been 
offered  for  the  purpose  of  resting  upon  it  an  independent 
claim  for  damages,  it  certainly  would  have  been  incompe- 
tent. But  it  is  clear  that  this  was  not  the  purpose  of  the 
counsel  of  plaintiff  below,  but  that  this  evidence  was 
offered  with  the  view  of  throwing  light  on  one  of  the 
questions  in  controversy,  to-wit:  the  extent  of  plaintiff's 
injuries,  among  which  the  declaration  averred,  was  spinal 
concussion.  'No  effort  was  made  to  show  any  pecuniary 
loss  on  account  of  the  plaintiff's  inability  to  study  or  to 
go  to  school,  and,  in  the  absence  of  such  efforts  or  claim, 
it  was  competent  for  it  to  go  to  the  jury  as  tending  to 
prove  the  seriousness  of  the  injuries  complained  of.  Mass. 
Mills  Co.  V.  Smith,  et  als,,  69  Miss.  Rep.,  299 ;  Railroad 
V.  Hicks,  6  Sneed,  427." 

We  need  but  add  that  a  careful  reading  of  the  record 
in  the  case  at  bar  discloses  that  there  was  no  effort  to  re- 
cover for  the  disturbance  of  the  menses,  but  that  the  mat- 
ter was  referred  to  merely  as  an  evidence  of  the  extent 
of  other  injuries  for  which  recovery  was  sought,  as  was 
the  fact  that  following  her  injuries  she  had  headaches; 
and  for  the  reasons  indicated  in  the  quotation  last  made 
we  think  there  was  no  error  in  the  action  of  the  trial 
Court  in  admitting  the  testimony. 
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Another  insistence  made  on  behalf  of  plaintiff  in  error 
is  that  the  trial  Court  committed  error  in  permitting  in 
evidence  mortality  tables  showing  the  life  expectancy  of 
plaintiff  below;  the  contention  here  being  that  as  this  is 
not  a  case  of  death  resulting  from  injuries,  or  a  case  of 
total  disability,  the  mortality  tables  were  not  competent 
as  testimony,  and  also  that  the  witness  by  whom  the  evi- 
dence was  produced  was  not  an  expert.  As  to  the  ques- 
tion of  the  witness'  not  being  an  expert,  it  can  be  said 
that  he  testified  with  the  tables  before  him,  and  testified 
that  they  were  treated  as  authority.  Where  this  is  shown 
we  do  not  understand  that  any  thing  more  is  required,  if 
the  case  is  one  where  mortality  tables  are  admissible  as 
evidence.  Under  the  law  such  tables,  where  admissible  at 
all,  can  be  established  by  offering  in  evidence  books  of 
generally  accepted  authority  which  contain  such  tables, 
such  as  encyclopaedias,  reports  of  decisions,  books  used 
by  reputable  insurance  companies,  etc.  8  Encyc.  of  Evi- 
dence, 639;  Notto  v.  Atlantic  CUy  R.  Co.,  17  L.  K.  A. 
('N.  S.),  note  on  page  1138.  See  also  Railroad  v.  Ayres, 
16  Lea,  725.  Some  Courts  go  to  the  extent  of  holding  that, 
age  being  shown,  they  will  judicially  know  the  life  ex- 
pectancy.    8  Encyc.  of  Ev.,  639. 

As  to  the  contention  that  the  evidence  was  not  admis- 
sible because  plaintiff  in  error  was  not  shown  to  be  totally 
disabled,  one  reply  is  that  no  such  grounds  of  objection 
was  offered  in  the  Court  below  when  the  evidence  was 
offered.  The  exception  then  made  was  specific  in  point- 
ing out  why  the  evidence  was  not  admissible,  the  objections 
being  that  the  question  was  leading,  that  the  witness  was 
not  an  expert,  and  that  the  physical  condition  of  the  plain- 
tiff below  previous  to  the  injury  had  not  been  shown. 
When  this  last  ground  of  objection  was  pointed  out,  the 
witness  was  recalled,  and  it  was  shown  by  her  that  she 
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was  previously  in  a  sound  condition,  on  which  showing 
the  evidence  was  admitted.  The  law  is,  that  although  evi- 
dence is  incompetent,  the  trial  Court  cannot  be  put  in  error 
in  admitting  it  where  the  ground  of  exception  is  untenable. 
In  other  words,  the  party  making  the  exception  cannot 
change  the  ground  of  exception  in  the  Appellate  Court 
so  as  to  put  a  trial  Court  in  error.  Oraham  v.  McRey- 
nolds,  6  Pickle,  673,  688,  689. 

But  aside  from  the  grounds  of  the  exception  to  the 
evidence  when  offered  below,  and  if  the  matters  now  in- 
sisted on  had  been  then  offered  as  grounds  of  the  excep- 
tion, we  believe  and  hold  that  the  evidence  was  properly 
admitted. 

In  13  Cyc,  198,  it  is  said :  '^here  the  injury  is  such 
as  to  permanently  diminish  one's  earning  capacity,  and 
will  end  only  with  his  life  or  with  his  inability  to  labor 
on  account  of  old  age,  it  is  clear  that  the  expectancy  of 
life  should  be  considered  in  estimating  the  amount  of 
damages  sustained,  and  proper  evidence  thereof  is  ad- 
missible. 

And  why  should  not  that  be  the  law?  It  is  conceded 
by  counsel  for  plaintiff  in  error  in  this  case  that  if  the 
disability  had  been  total  the  evidence  would  have  been 
competent,  and  certainly  such  is  the  law.  Yet  it  is  in- 
sisted that  when  there  is  only  partial  disability,  though 
permanent,  it  is  not  admissible.  An  application  of  this 
doctrine  would  work  a  strange  result.  It  would  be  to  say 
to  one  who  has  an  earning  capacity  of  $100.00  per  month 
and  is  so  injured  as  the  result  of  the  negligence  of  an- 
other that  that  earning  capacity  is  wholly  destroyed  for 
life  that,  to  measure,  or  aid  in  measuring,  the  damages 
sustained,  he  can  show  his  life  expectancy,  but  to  deny 
the  same  to  another  who  has  an  earning  capacity  of 
$1,000.00  per  month  and  it  is  cut  for  the  balance  of  his 
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life  to  one-half  that  amount,  or  even  one-tenth,  as  the 
result  of  the  negligence  of  another.  Yet  in  the  case  first 
supposed  the  injured  party  has  lost  only  $50.00  per  month 
for  the  balance  of  his  life,  or  the  chance  of  earning  it, 
while  in  the  other  case  the  loss  is  $500.00  or  even  $900.00 
per  month.  No  reason  can  exist  for  a  rule  that  would 
work  such  results. 

The  case  of  Illinois  Central  Railroad  Co.  v.  Houchins 
(Ky.),  1  L.  R.  A.  (N.  S.),  375,  is  in  point.  In  that 
case  there  was  evidence  tending  to  show  that  Houchins, 
as  the  result  of  personal  injuries,  was  left  with  a  perma- 
nent limp  in  his  walk,  and  that  his  earning  capacity  was 
permanently  cut  from  $1,000.00  to  $900.00  per  year,  and 
that  because  of  a  change  of  occupations  his  living  expenses 
were  made  higher.  Evidence  of  his  life  expectancy  was 
held  admissible,  the  Court  saying:  '^When  the  action  is 
to  recover  for  the  death  of  a  person  injured,  as  the  meas- 
ure of  the  recovery  is  the  value  of  his  capacity  to  earn 
money,  standard  tables,  showing  the  ordinary  expectancy 
of  life,  are  held  to  be  competent.  Where,  as  in  this  case, 
there  is  proof  tending  to  show  that  the  plaintiff's  capacity 
to  earn  money  is  impaired  or  partially  destroyed,  the 
probable  expectancy  of  life  is  equally  competent;  for  the 
measure  of  recovery  here  is  in  part  compensation  for  the 
impairment  of  his  capacity  to  earn  money.  If,  as  is  con- 
ceded, evidence  of  the  ordinary  expectation  of  life  may 
be  received  where  the  capacity  to  earn  money  is  destroyed 
by  death,  it  is  hard  to  see  why  such  evidence  cannot  be 
equally  received  where  the  capacity  to  earn  money  is  par- 
tially destroyed,  for  in  either  case  the  jury  are,  in  making 
up  their  verdict,  to  be  governed  by  the  capacity  to  earn 
money  which  has  been  destroyed,  and  whether  this  is  a 
partial  or  total  destruction  is  not  material.  Oreer  v. 
Louisville  <fe  N.  R.  Co,,  94  Ky.,  169,  42  Am.  St.  Rep., 
345,  21  S.  W.,  649." 
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One  other  assignment  remains  to  be  considered^  and  this 
challenges  the  action  of  the  trial  Court  in  refusing  a  spe- 
cial request  to  the  effect  that  the  jury  could  not  draw  any 
inference  against  defendant  below  because  of  the  fact  that 
it  had  not  introduced  the  engineer  and  fireman  as  wit- 
nesses in  the  case.  In  order  to  consider  this  assignment 
it  is  proper  to  make  the  following  further  statement  of 
facts:  Various  witnesses  of  defendant  below  testified 
that  where  the  air  brakes  on  a  car  are  in  good  condition 
there  will  be  no  lurching  of  the  train  after  the  engine 
stops,  and  that  the  air  brakes  on  the  train  in  question  were 
in  good  condition.  This  testimony  was  adduced  for  the 
evident  purpose  of  showing  that  the  train  did  not  lurch 
forward  as  plaintiff  below  and  her  wilnesses  had  testified, 
and  also  especially  to  counteract  the  testimony  of  a  wit- 
ness who  testified  to  having  heard  the  air  brakes,  as  he 
expressed  it,  at  the  same  time  that  the  lurch  forward  was 
given.  Yet  it  was  shown  that  the  engineers  sometimes  took 
water  at  that  point,  and  that  frequently  when  a  train 
stopped  to  take  water  it  became  necessary  to  move  back 
a  slight  distance  in  order  to  get  the  engine  at  the  exact 
proper  place.  None  of  the  train  crew  who  were  examined 
remembered  whether  the  engine  took  water  on  the  occasion 
of  the  accident  or  not,  but  it  is  shown  that  the  train  stopped 
at  the  place  where  it  would  have  stopped  if  the  engine 
had  taken  water.  It  is  also  shown  that  the  engineer  was 
the  one  who  controlled  the  matter  of  taking  or  not  taking 
water  at  that  point.  Neither  he  nor  the  fireman  were  in- 
troduced as  witnesses,  and  no  reason  was  given  or  offered 
for  not  introducing  them.  It  is  also  shown  that  counsel 
for  plaintiff  below  in  argument  commented  on  the  fact 
that  the  defendant  had  not  introduced  the  engineer  and 
fireman  as  witnesses. 
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We  are  of  opinion  the  Court  was  not  in  error  in  re- 
fusing this  special  request.  As  already  indicated,  the  trial 
was  had  within  less  than  a  year  from  the  date  of  the  acci- 
dent, and  so  far  as  the  record  discloses  these  employes  of 
the  railroad  company  were  still  in  its  service  and  under 
its  control,  because,  as  stated,  there  was  no  explanation 
whatever  as  to  why  they  were  not  introduced.  It  is  clear 
their  evidence  would  have  been  quite  pertinent  if  the 
train  was  not  moved  forward;  and  it  is  well  settled  law 
that  competent  and  pertinent  evidence  within  the  knowl- 
edge and  control  of  a  party  which  he  withholds  is  pre- 
sumed to  be  against  his  interest  and  insistence.  Standard 
Oil  Go.  V.  State,  9  Gates,  618,  672 ;  Fisher  Insurance  Co., 
16  Gates,  450. 

We  find  no  reversible  error  in  the  judgment  of  the  lower 
Gourt,  and  it  is  affirmed,  with  costs. 


OscAB  Knox  v.  Memphis  Street  Ry.  Co. 

Writ  of  certiorari  denied  by  Supreme  Court. 
(Jackson.    April  Term,  1914.) 

1.  Roads  and  Stbeets.    Duty  to  use  the  right  side  of  a  street  not 
absolute  under  all  circumstances. 

Shannon's  Code,  section  1600,  providing  that  "Every  driver  or 
];)erson  having  charge  of  any  vehicle,  on  any  turnpike  or 
macadamized  road,  on  meeting  and  passing  another  vehicle, 
shall  give  one-half  the  road  by  turning  to  the  right**,  has  no 
application  to  a  situation  where  a  road  or  public  highway  Is 
being  used  by  one  vehicle  alone;  so  that,  in  so  far  as  the 
statute  controls,  the  entire  way  is  left  to  a  vehicle  when  that 
way  is  not  being  used  by  another;  and  such  is  the  common 
law. 

31 
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2.  Bame.    Law  of  the  road  requiring  the  use  of  the  right  side  not 
applicable  to  crossings.    Due  care  there  applicahle. 

The  law  of  the  road  requiring  those  using  a  public  highway  to 
turn  to  the  right  on  meeting  others  has  no  application  to 
those  meeting  at  street  crossings  where  each  is  traveling  a 
different  street.  The  law  in  that  case  requires  each  to  use 
due  care  to  avoid  a  collision. 


From  Shelby  County. 


Appeal  from  the  Circuit  Court  of  Shelby  County.  Di- 
vision No.  2.    Walter  Malone,  Judge. 

R.  E.  Kixo  for  Plaintiff  in  Error. 

R.  M.  Barton,  Jr.^  for  Defendant  in  Error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

At  a  street  crossing  in  the  city  of  Memphis  a  wagon 
in  which  Oscar  Knox  was  riding  was  run  against  by  one 
of  the  street  cars  of  the  Memphis  Street  Railway  Com- 
pany, and,  as  a  result,  Knox  was  throvm  out  of  the  wagon, 
and  received  certain  personal  injuries.  He  brought  this 
suit  to  recover  damages  for  the  injuries  thus  inflicted  on 
him,  alleging  that  the  motorman  in  charge  of  the  street 
car  which  collided  with  the  wagon  was  guilty  of  negli- 
gence in  failing  to  sound  the  gong  or  give  other  timely 
notice  of  its  approach  at  the  street  crossing,  and  in  run- 
ning the  car  at  an  excessive  rate  of  speed,  and  in  failing, 
when  the  accident  became  iminent,  to  do  all  in  hia  power 
to  stop  the  car  and  arert  a  collision.  A  trial  before  the 
Circuit  Judge  and  a  jury  resulted  in  a  verdict  in  favor 
of  the  street  railway  company.     Knox  appealed  and  as- 
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sigu^  eTTMTsi  The'  ssignmeii^  four  m  number,  go  to  tke 
ck«rge  of  tke  Court  to  the*  joiij  aa  girem,  and  tlie  failure 
ef  tike  Covrt  to  give  in  ekarge  e^rtaiin  i^eeial  requests. 
The  detonsiziative  qikeslien  is  whether  the  driyev  of  the 
wagon  in  wfaiek  Knox  wafr  ridrng  skould  be  keld,  as  a 
matter  of  taiw,  giAlty  of  suck  oontributoiy  ne^dgenee  ae 
bars  a  reeovery,  iietwttkstaaiding  the  n^ligenoe  of  the  efot^ 
plejes^  ol  tke  street  railwaj  compainj.  The  Circuit  Judige 
dMurged  ike  jurp,  in  effect,  thart  as  a  matter  of  law,  if  the 
wagon  wae  being  dnven  north  of.  tke  center  of  tke  street 
IB  whiok  it  wae  proceedisig  wbea  it  reached  the  railway 
track  there  could  be  no  recovery;  and  whether  or  not  thie 
ekarge,  and  tke  failure  to  charge  special  requests  to  tke 
ceotrarj  were  efroneoue  are  the  specific  questions. 

Tke  wi^;an  in  which  EInoz  wae  riding  was  heavily 
loaded,  and  wae  prooceding  eastwardly  on  Talbot  street, 
which  street  extciide  east  and  west,  and  which  is  crossed 
by  Main  street  runnis^  north  and  south.  On  Main 
street  are  two  tracks  of  the  Memphis  Street  Railway  Co. 
Talbot  street,  just  west  of  and  before  its  intersection  with 
Main  street,  sk)pee  downwardly  at  a  ccxisiderable  grade, 
so  that  one  going  eastwardly  on  that  street  to  Main  neces- 
sarily goes  down  the  steep  grade.  Some  of  the  evidence 
indicates  that  the  team  hitched  to  the  wagon  in  question 
was  unable,  because  of  that  grade,  to  hold  back  the  load 
if  driven  straight  ahead,  and  that,  in  order  to  keep  the 
team  under  contrel,  it  was  drixen  so  aa  to  '^catch  the  slant 
of  the  kill,"  as  plaintiff  expresses  it,  or  ^^aig-zag"  down 
the  grade,  ae  others  say.  In  any  event,  the  team  was 
not  permitted  to  go  straight  with  the  street,  but  was 
caused  to  turn  diagonally  from  side  to  side  in  going  down. 
While  being  thus  driven,  it  approached  the  street  car 
tracks  at  a  time  it  waa  going  somewhat  north  of  east  rather 
than  doe  eastward ;  and,  according  to  all  the  evidencey  it 
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was  north  of  the  center  of  Talbot  street  when  it  reached 
the  first  or  westward  street  car  track.  Whether  it  was 
simply  on  the  north  side  of  Talbot  street  and  still  within 
the  bounds  of  that  street,  or  whether  it  had  gotten  north 
of  the  south  curb  line  of  Talbot  is  a  question  about  which 
the  witnesses  do  not  agree;  some  of  the  witnesses  testify- 
ing that  the  wagon,  when  it  reached  the  first  street  car 
track,  was  still  within  the  limits  of  Talbot  street,  and 
others  testifying  that  it  was  then  north  of  the  curb  line 
of  Talbot  street.  Be  that  fact  as  it  may,  it  is  undisputed 
that,  after  the  team  had  passed  over  the  first  or  westward 
street  car  track,  and  while  the  wagon  was  on  that  track 
passing  over  it,  a  street  car,  running  from  the  north,  col- 
lided with  the  wagon,  with  the  result  already  stated.  The 
evidence  is  also  in  much  conflict  as  to  whether  the  car 
was  being  run  at  an  excessive  rate  of  speed,  and  whether 
the  gong  was  being  sounded,  and  whether  the  motorman 
took  proper  precaution  to  avert  the  accident;  there  being 
evidence  tending  to  show  that  the  street  car  was  being  run 
at  an  excessive  rate  of  speed,  that  the  gong  was  not  being 
sounded,  and  that  the  motorman  did  not  take  proper  pre- 
cautions to  avert  the  accident  after  the  wagon  was  seen 
to  appear  on  the  track,  and  evidence  to  the  contrary  on  all 
these  matters. 

The  portions  of  the  charge  of  the  Court  to  the  jury 
complained  of  are  as  follows: 

^^The  law  is  clear  enough,  and  the  law  is  that  if  this 
wagon  was  being  driven  across  Main  street  on  Talbot,  and 
the  car  collided  with  it,  the  street  car  company  is  liable, 
because  the  wagon  got  there  first,  but  if  the  wagon  was 
turning  to  the  north  and  was  over  on  the  north  line  of 
Talbot  street  or  north  of  the  north  line  either,  the  de- 
fendant is  not  liable.  The  law  fixing  the  rights  of  parties 
at  street  crossings  is  nothing  but  plain  common  sense  and 
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justice^  and  people  using  street  crossings  are  expected  to 
observe  the  law.  A  person  driving  on  Talboe  street  de- 
siring to  cross  Main  going  east  across  Main  street,  the 
law  requires  him  to  be  on  the  south  side  of  Talbot  street 
or  near  the  south  side.  The  law  does  not  take  notice  in 
a  matter  of  this  kind  of  inches,  but  it  was  the  duty  of 
that  driver  of  the  wagon,  if  he  was  wanting  to  proceed 
across  Main  street  on  Talbot,  to  keep  to  the  right  of  Tal- 
bot street  and  to  drive  on  across  the  street.  If  he  did 
that  and  the  car  came  on  and  ran  into  him,  the  defend- 
ant is  liable,  but  if  he  threw  his  wagon  over  to  the  north 
side  of  Talbot  street  he  had  no  business  over  there,  and 
whether  he  went  over  there  intentionally  or  whether  he 
permitted  his  team  to  run  over  to  the  north  side,  the  de- 
fendant is  not  liable." 

And,  again:  "Now,  if  this  wagon  was  proceeding  in 
an  ordinary  way  across  Main  street,  it  ought  to  have  been 
upon  the  south  side  of  Talbot  street;  that  is,  vehicles 
must  keep  to  the  right  of  the  street  upon  which  they  are 
driving,  and  if  the  wagon  was  to  the  middle  of  the  street 
or  a  few  inches  or  feet  to  the  north  of  the  center  line  of 
the  street  and  was  proceeding  across  the  street  when  the 
car  struck  it,  the  defendant  is  liable,  but  as  I  say,  if  this 
wagon  had  gotten  over  to  the  north  curb  line  of  Talbot 
street,  whether  he  was  intending  to  drive  up  Main  street 
or  not,  he  had  no  business  over  there,  and  the  defendant 
is  not  liable." 

In  fact,  the  whole  charge  is  based  on  the  theory  that 
if  the  wagon  was  on  the  north  side  of  the  middle  of  Tal- 
bot street  there  could  be  no  recovery,  the  Court  in  still 
another  place  in  the  charge  saying  to  the  jury  in  so  many 
words:  "If  it  was  driving  over  on  the  north  line,  the 
defendant  is  not  liable" ;  and,  as  indicating  that  such  was 
the  well-fixed  opinion  of  the  trial  Judge,  and  not  a  mere 
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maccurate  use  of  language,  -on  the  motten  ior  a  new  tnal 
be  frankly  admitted  tlutt^  '^If  a  man  undertalfiee  4o  eraes 
Main  street  going  east  upon  tlie  nortb  «ide  of  tke  siveet 
that  runs  east  and  west,  tla^stt  loan  is  giuHy  et  aock  -Gcm- 
tri'butory  negligenoe  :as  wonid  bar  liis  rai^t  ito  i^ecever, 
whether  you  p«rt  it  upon  tbe  law  of  the  iiead  or  jiist  upon 
ordinary  common  -experieace," 

The  speeial  ope^nests  ware  ■si^mitted  for  the  purpose  of 
having  the  jury  <;harged  to  the  contrary  of  that  given; 
that  is,  to  not  make  liability  rest  solely  on  the  ^q^uestion 
of  whether  or  not  the  wagon  was  north  of  the  center  of 
Talbot  street  when  struck  by  the  street  car.  Also,  theire 
was  an  ordinance  of  the  city  of  Memphis  in  evidenoe  reg- 
ulating the  duty  of  persons  turning  from  one  street  into 
another.  One  of  the  special  requests  submitted  and  not 
charged  embodied  this  ordinance  and  plaintiif  in  error's 
conception  of  the  duties  of  the  parties  under  it,  which  xe- 
quest,  including  the  ordinance,  was  as  follows: 

^^I  charge  you  that  if  you  find  from  the  evidence  that 
the  driver  of  the  wagon  came  down  Talbot  street  in  a  zig- 
zag, slanting,  or  diagonal  direction,  but  when  he  reached 
the  intersection  of  Main  street  he  headed  his  team  due 
east  on  Talbot,  and  was  going  east  on  said  street  w-h^i 
struck,  then  the  city  ordinance  pleaded  by  the  defendant 
that  'Vehicles  turning  to  the  left  into  another  street  shall 
pass  to  the  right  o^  and  -beyond  the  center  of  the  street  in- 
tersection before  turning,'  has  no  application." 

Ko  ordinance  was  introduced  regulating  the  use  of  the 
streets  further  than  the  one  embodied  in  the  special  re- 
quest just  set  out. 

Shannon's  Code,  section  1600,  provides  that,  "Every 
driver  or  person  having  charge  of  any  vehidle,  on  -any 
turnpike  or  macadamized  road,  on  meeting  and  passing  an- 
other vehicle,  shall  give  one-half  of  the  road  by  turning 
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to  the  right,  eo  a«  not  to  interfere  in  paseing" ;  which  pro- 
yifiion,  we  apprehend  is  but  declaratory  of  what  might  be 
called  the  American  common  law  on  the  question,  and 
which  it  will  be  seen  does  not  attempt  to  control  except  in 
oases  where  vehicles  are  ^^meeting  and  passing"  each 
other;  and  subsequent  sections  attempt  to  control  only 
when  they  are  passing  each  other,  from  which  it  is  appar- 
ent they  have  no  application  to  the  situation  where  a  road 
or  public  highway  is  being  used  by  one  vehicle. alone;  so 
that  if  we  should  not  look  beyond  these  statutes  it  is  clear 
the  use  of  the  entire  way  is  left  to  a  vehicle  when  that 
way  is  not  being  used  by  another,  and  such,  we  think, 
is  the  right  of  any  party  in  using  a  public  highway. 

In  2  Elliott  on  Roads  and  Streets  (3d  Ed.),  section 
1079,  it  is  said :  "It  is  a  general  rule  that  one  may  travel 
upon  any  part  of  a  highway  not  occupied  at  the  time  by 
another ;  but  if  he  meets  another  traveler,  whom  he  desires 
to  pass,  or  who  desires  to  pass  him,  in  either  direction, 
there  are  certain  rights  and  duties  which  each  must  ob- 
serve in  order  to  avoid  a  collision" ;  in  support  of  which 
proposition  many  cases  are  cited. 

In  Neal  v.  Randall  98  Me.,  69,  63  L.  R.  A.,  668,  in 
passing  on  the  rights  of  parties  to  the  use  of  highways 
under  a  statute  to  all  intents  and  purposes  the  same  as 
our  own,  it  was  said:  "When  no  person  is  passing,  or 
about  to  pass,  in  an  opposite  direction,  one  may  travel 
upon  any  part  of  the  traveled  road  which  suits  his  pleas- 
ure or  convenience,  but  when  teams  are  approaching  to 
meet  the  law  requires  them  seasonably  to  turn  to  the  right 
of  the  middle  of  the  traveled  part  of  the  road." 

Our  own  case  of  Young  v,  Cowden,  14  Pickle,  577,  40 
S.  W.,  1088,  is  substantially  to  the  same  eflFect.  In  that 
case  a  party  was  driving  along  an  avenue  in  the  city  of 
Memphis  in  a  rockaway,  and  when    coming  to  a    point 
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opposite  a  gate  leading  into  premises  belonging  to  one 
of  the  occupants  of  the  rockaway,  it  was  stopped  on  the 
left  side  of  the  avenue  to  wait  until  the  gate  was  opened 
that  it  might  be  driven  in.  It  was  so  turned  that  it  and 
the  horse  occupied  the  whole  of  the  left  side  of  the  avenue. 
While  the  horse  and  the  vehicle  were  thus  occupying  the 
left  half  of  the  avenue,  the  defendant  drove  into  the  rock- 
away,  damaging  it  and  throwing  the  occupants  out.  For 
the  injuries  thus  inflicted  on  one  of  the  occupants  suit 
was  brought.  In  that  case  the  defendant,  it  appears,  con- 
tended, in  effect,  that  the  rockaway  had  no  right,  under 
any  circumstances,  to  occupy  the  left  side  of  the  road,  and 
could  be  deliberately  run  into,  just  as  the  trial  Court 
charged  the  jury  in  the  instant  case.  On  this  contention, 
and  construing  our  statutes  governing  the  use  of  the  public 
highway,  particularly  Shannon's  Code,  sections  1601,. 
1603  and  1605,  our  Supreme  Court  said: 

^^Now,  if  defendant's  contention  is  correct,  and  the 
statute  must  be  literally  construed  and  strictly  enforced, 
it  means  that  a  party  innocently  occupying  the  left-hand 
side  of  the  road  for  a  legitimate  purpose,  may  be  run  into 
and  injured  by  a  party  behind  him,  although  there  is  suf- 
ficient space  on  the  right  side  of  the  road  for  the  hindmost 
party  to  pass.  Even  if  plaintiff  was  violating  the  law  con- 
tended for,  this  was  no  excuse  for  the  defendant  to  drive 
into  the  rockaway  and  turn  it  over  and  injure  the  plaintiff. 
O'Malley  v,  Dorn,  73  Am.  Dec,  405,  and  note.  It  is  well 
recognized  in  the  law  of  the  road  that  a  driver  may  occupy 
any  part  of  the  road  which  will  not  obstruct  or  interfere 
with  the  rights  of  others  driving  on  the  highway.  12  Am. 
&  Eng.  Enc.  L.,  957-961,  note  4;  O'Malley  v.  Dorn,  73 
Am.  Dec,  407,  note. 

"The  Court  said  that  when  the  movement  of  the  vehicle 
in  front  indicated  the  intention  of  the  driver  to  use  an- 
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other  part  of  the  road  which  he  was  not  then  using,  the 
driver  of  the  vehicle  in  the  rear  must  govern  his  vehicle 
accordingly;  that  the  driver  should  have  his  horse  and 
vehicle  under  such  usual,  ordinary  and  reasonable  control 
as  to  be  able  to  stop  and  prevent  a  collision.  This  was  a 
correct  and  proper  instruction.  Avegno  v.  Hart,  13  Am. 
Sep.,  135,  note." 

See  to  the  same  effect  2  Elliott  on  Beads  and  Streets 
(3d  Ed.),  section  1082;  37  Oyc,  271. 

Again,  and  still  more  to  the  point  than  either  of  the 
propositions  just  considered,  the  case  under  consideration, 
according  to  practically  all  the  testimony  offered  on  both 
sides,  is  not  one  where  two  vehicles  were  meeting  on  a 
public  highway,  each  going  in  an  opposite  direction,  nor 
was  it  a  case  of  one  passing  the  other  when  both  are  goinjg 
in  the  same  direction,  nor  the  case  of  one  standing  in  or 
obstructing  the  public  highway,  but  a  case  of  each  going 
on  a  different  street  and  a  collision  occurring  at  a  crossing. 
Our  statutes  do  not  apply  to  that  situation,  nor  does  the 
city  ordinance  in  question,  that  applying,  not  to  cases  of 
such  meetings  at  crossings,  but  when  a  vehicle  turns  from 
one  street  into  another;  nor  does  the  law  of  the  road  ac- 
cording to  the  authorities  apply.  The  law  in  such  case, 
as  laid  down  in  37  Cyc,  272,  is  that,  "The  law  of  the 
road  requiring  turning  to  the  right  does  not  apply  to  per- 
sons  meeting  at  cross  streets,  but  each  must  use  due  care." 
2  Elliott  on  Roads  and  Streets  (2d  Ed.),  section  1081, 
announces  the  same  rule.  This,  it  is  apparent,  must  be 
the  proper  rule,  for  who  shall  say  that  in  such  event  either 
shall  arbitrarily  turn  to  the  right  or  left  ?  And  what  rea- 
son exists  for  any  one  so  saying  ? 

We  think  in  any  view  of  the  case  it  is  too  clear  for  fur- 
ther elaboration  that  the  trial  Court  was  in  error  in  assum- 
ing that  plaintiff  Knox  was  guilty  of  negligence  in  driving 
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to  the  north  of  the  center  of  Talbot  street  Under  the 
authorities,  if  that  street  was  not  being  naed  by  anotb^, 
and  if,  as  a  matter  of  oon^eni^ioe  or  neoeasity,  ha  passed 
to  the  north  of  the  oenter  line,  he  was  oertainlj  not  guilty 
of  negligence  as  a  matter  of  law,  even  if  he  had  been 
meeting  another,  much  less  under  the  actual  facts; 
and,  if  guilty  of  negligence  at  all,  it  was  a  question  for 
the  jury  as  to  whether  the  negligence  was  such  as  barred 
a  recovery.  Further,  if  £nox  was  guilty  of  negligence  ihe 
defendant  was  not  authorized  to  fail  to  take  any  stqps  to 
avert  a  collision,  but,  on  the  contrary,  it  was  its  duty  to 
use  all  reasonable  efforts  to  avoid  such  result. 

That  the  street  car  employes  did  see  the  wagon  approaeh- 
ing  the  crossing  in  tisae  to  take  measures  to  avert  the  aeei^ 
dent  is  not  disputed^  and  that  the  wfigon  got  to  the  erosung 
first,  and  was  entitled  to  the  right  of  way,  there  waa  evir 
denoe  tending  to  establish ;  and  that,  regardless  of  thia,  the 
street  car  was  run  negligently  and  carelessly  against  the 
wagon,  there  was  evidence  tending  to  show ;  so,  dearly  the 
case  was  one  for  the  jury,  and  the  inaljnictions  given  were 
erioneous  and  highly  prejudicial  to  plaintiff,  being  in- 
consistent wilii  the  law,  as  we  have  shown ;  and  the  neanlt 
is  the  judgment  of  the  lower  Court  is  revei»ed,  and  the 
case  is  remanded,  and  plaintiff  in  error  is  taxed  with  the 
costs  of  this  appeal. 
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V. 


E.  T.  MoBOAisr,  et  al.,  v.  Cincinnati^  New  Orleans  & 
Texas  Pacific  Ra^ilway  Company,  et  ax. 

4 

Rehearing  granted  and  Court  of  Civil  Appeals  affirmed 

by  the  Supreme  Court. 

(Knox^nlle,    September  Term,  191*3.) 


1.  OoMMOx  Cabriers.    Cannot  discriminate  between  shippers. 

Neither  under  the  common  law  nor  under  the  Interstate  Com- 
merce Act  of  1887,  section  3,  can  -a  common  carrier  discrimi- 
nate between  shippers  who  offer  goods  not  unfit  for  shipment, 
at  proper  places  and  proper  times,  and  who  tender  the  cost  of 
carriage. 

2.  Samc.     Same,     ApfftiecMe  to  fwmishinff  facilities  on  existing 

-M^tffacihs. 

In  Hke  manner,  w>here  ftidetrscfes  and  spur  traces  already  exist, 
and  where  tecilttieB  are  beitng  furnished  thereon  to  some 
Bliippera,  there  can  be  no  discrimination  against  others  in  the 
matter  jof  furnishing  cars  thereon  to  them. 

8.  State  Courts,  Jurisdiction  of.    Rights  created  and  regulated 
hv  federal  statutes  may  be  enforced  in. 

The  laws  of  the  United  States  are  laws  in  the  several  states, 
as  iJinding  on  the  citizens  and  courts  thereof  as  the  state 
laws  are,  and  ri^litw  created  by  federal  statutes  may  be  en- 
forced in  the  state  courts  unless  exclusive  jurisdiction  be  ex- 
pvessly  or  hj  necessary  implication  conferred  on  the  federal 
courts.  In  the  absence  of  such  exclusive  Jurisdiction  being 
eonferred  the  state  and  federal  courts  have  concurrent  juris- 
diction. 
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4.  Changeby  Goubtb  of  Tenh^esbeb.    Jurisdiction  of  to  enjoin  die- 
criminations  hy  canHers,  interstate  or  intrastate. 

Chancery  Courts  of  Tennessee  have  Jurisdiction  to  enjoin  illegal 
discriminations  by  common  carriers,  whether  they  are  en- 
gaged in  interstate  or  Intrastate  business. 


Fbom  Khsa  County. 


Appeal  from  the  Chancery  Court  of  Bhea  County. 
V.  C.  Allen,  Chancellor. 

MiLLEB  &  SwAPFOBD  for  Complaiuants. 

Weight  &  Haggabd,  B.  G.  McKenzie  and  W.  L. 
GivENs  for  Defendants. 

Mb.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

Complainants,  E.  T.  Morgan,  J.  F.  Morgan  and  G.  D. 
Morgan,  by  their  original  bill  in  this  cause,  filed  against 
the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Company,  the  Dayton  Milling  Company,  and  W.  H.  Jones, 
seek,  by  injunction,  to  restrain  the  defendant  railway 
company,  a  common  carrier,  from  discriminating  against 
complainants  and  in  favor  of  the  other  two  defendants 
in  the  matter  of  furnishing  shipping  facilities,  and  to  re- 
quire, by  mandatory  injunction,  the  railway  company  to 
accord  to  complainants  facilities  equal  to  those  accorded 
to  the  railway  company's  co-defendants ;  and  they  also  seek 
to  recover  from  all  the  defendants  damages  alleged  to  have 
resulted  to  them  from  certain  discriminations  complained 
of.  Each  of  the  defendants  filed  a  separate  demurrer,  and 
all  the  demurrers  were  overruled  by  the  Chancellor.    De- 
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fendants  prayed  and  were  granted  an  appeal  from  that 
action  of  the  Chancellor;  and  the  cause  is  before  this 
Court  on  bill  and  demurrers. 

The  material  all^ations  of  the  bill^  which,  of  course, 
must  be  taken  as  true  on  this  hearing,  are  that  the  de- 
fendant railway  company  is  a  common  carrier  of  passen- 
gers and  freight,  operating  a  line  of  railroad  extending 
from  Cincinnati,  Ohio,  through  the  city  of  Dayton,  in 
Khea  County,  Tennessee,  to  Chattanooga,  Tennessee;  that 
it  has,  as  a  part  of  its  duties,  erected  along  its  line  of  road 
various  side  tracks  and  spur  tracks  for  the  accommoda- 
tion of  manufacturing  plants,  mills,  coal  yards,  etc.,  on 
which  it  runs  its  locomotives  and  cars  in  handling  freight ; 
that  complainants  own  certain  realty  situated  in  Dayton 
and  adjacent  to  the  defendant  railway  company's  line  of 
railroad,  and  fronting  on  its  right  of  way  200  feet;  that 
at  the  time  complainants  purchased  this  property,  more 
than  fifteen  years  before  the  filing  of  the  bill,  there  was  a 
building  on  it  which  had,  preceding  the  said  purchase  by 
complainants,  been  used  as  a  foundry,  and  that  there  was 
also  a  spur  track  leading  from  the  main  line  of  the  de- 
fendant railway  company's  road  and  extending  on  and 
along  its  right  of  way  the  entire  frontage  of  complain- 
ants' property;  that  this  spur  track  had  been  built  and 
used  by  defendant  railway  company  for  the  purpose  of 
delivering  cars  loaded  with  material  for  the  foundry,  and 
also  in  loading  cars  with  materials  to  be  shipped  there- 
from ;  that  after  complainants  made  their  purchase  of  the 
property  it  was  leased  by  them  for  cold  storage  purposes, 
and  cars  were  furnished  by  the  railway  company  on  this 
spur  track  for  the  accommodation  of  the  lessees ;  that  this 
lease  lasted  for  about  five  years,  during  which  time  the 
spur  track  was  thus  used;  that  after  that  time  the  prop- 
erty was  leased  for  saw  mill  and  planing  mill  purposes 


4M  COUAT  OF  CIYIL  APPEALS. 

for  a  number  of  yeftTs,  duriBg  wkicb  time  At  apvr  tiack 
was  also  used  for  the  eounmeao^  of  t^  lessees;  tbai 
after  that  lease  expired,  and  aboot  the  ysar  1808^  the 
property  wae  again  leased  and  used  lor  cold  aUnge  pur- 
poses^ and  tlie  spur  tradt  again  used  as  bafoore  vntil  about 
tbe  year  1909,  wkm  tbe  defendant  raibraj  eompairf  toae 
ap  and  removed  about  160  feei  of  tbe  spar  track  extend- 
ing along  by  the  property  of  eompiamanta^  learing  only 
about  forty  feet  still  extending  in  front  of  their  prop^r^, 
which  it  is  alleged  was  done  without  their  knoiwledge  or 
consent.  It  is  then  alleged  that  the  Dayton  'Mfillii^  Oa, 
a  corporation,  is  the  owner  of  a  piece  cor  pared  of  real 
estate  adjoining  complainants'  realty  on  the  north  and 
also  fronting  on  the  right  of  way  of  the  railway  eompany 
about  300  feet;  that  the  miUing  eompany  purchased  thoa 
property  and  erected  a  building  thereon  after  complainants 
acquired  their  property;  that  after  the  ereetioin  of  this 
building"  by  the  Dayton  Milling  Company,  the  point  of 
intersection  of  the  spur  track  with  the  main  track,  whidb 
was  north  of  complainants^  property,  was  so  changed  as 
to  make  the  spur  track  extend  by  the  milling  company's 
property  in  such  manner  as  to  accommodate  shipments  to 
and  from  that  plant ;  and  it  is  then  alleged  that  about  July^ 
1^10,  the  occupant  of  complainants'  property,  who  was 
complainant  O.  D.  Morgan,  ^^opened  up  a  coal  business" 
on  the  northern  end  of  that  property  in  front  of  whidi 
the  forty  feet  of  spur  track  not  taken  up  extended,  and 
b^an  the  business  of  buying  ooal  in  carload  lots  and  sell- 
ing to  the  retail  trade,  and  that  on  a  later  date  complain- 
ant G.  D.  Morgan  entered  into  the  business  of  hay  and 
grain  dealer  in  the  same  building,  buying  hay  and  grain 
in  carload  lots  and  selling  to  the  retail  trade;  that  ooal^ 
and  hay,  and  grain  were  reeeived  over  defendant  railway 
company's  road  in  carload  lota  by  ears  being  plaoed  on 
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the  spur  track  in  front  of  complainantfl'  property;  that 
soon  after  eomplainant  G.  D.  Morgan  embarked  in  the 
hoaineflB  of  dealing  in  coal^  the  Dayton  Milling  Company 
also  opened  np  a  coal  yard  on  its  property^  and  b^an 
buying  coal  in  carload  lots^  and  that  soon  after  he  em- 
barked in  the  hay  and  grain  business  an  occupant  of  the 
Dayton  Milling  Company's  property^  part  of  which  had 
in  the  meantime  been  leased,  also  entered  that  business; 
that  cars  were  placed  for  G.  D.  Morgan's  rivals  on  the 
spur  track  in  front  of  the  milling  company's  property,  but 
that  since  the  rivalries  in  these  enterprises  had  arisen  the 
defendant  railway  company  began  discriminating  against 
Q.  D.  Morgan  and  in  favor  of  his  rivals,  by  so  placing 
ears  that  complainant's  rivals  could  unload  directly  into 
their  coal  yard  and  hay  and  grain  warehouse,  whereas 
it  had  been  placing  empty  cars  and  cars  loaded  for  others 
than  G.  D.  Morgan  on  the  spur  track  in  front  of  com- 
plainants' property  in  such  manner  as  to  make  the  han- 
dling of  freight  intended  for  business  done  on  it  incon- 
venient, and  has  been  refusing  to  place  cars  loaded  with 
freight  to  be  delivered  on  the  spur  track  in  front  thereof, 
and  in  so  doing  has  given  an  undue  advantage  to  those 
doing  business  in  and  on  the  property  of  the  Dayton  Mill- 
ing Company  over  G.  D.  Morgan  and  on  complainants' 
property.  It  is  alleged  that  the  defendant  railway  com- 
pany refuses  on  demand  to  place  cars  loaded  with  freight 
for  G.  D.  Morgan  in  front  of  complainants'  property,  al- 
though requested  to  do  so — that,  instead  of  placing  such 
cars  on  the  spur  track  immediately  in  front  of  complain- 
ants' property,  it  places  them  on  another  spur  track  located 
between  the  spur  track  running  immediately  in  front  of 
the  property  and  the  main  track,  and  that  because  of 
being  so  placed,  complainant  G.  D.  Morgan  is  compelled 
to  unload  cars  so  placed  into  wagons  and  haul  the  con- 
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tents  to  his  coal  yard  and  place  of  storing  hay  and  grain^ 
while  his  rival  is  not  thus  treated,  but  is  favored  as  already 
indicated.  This  conduct,  it  is  alleged,  is  being  indulged 
in  almost  daily  and  is  operating  to  the  prejudice  and 
great  injury  of  complainants.  It  is  alleged  that  the  de- 
fendants, Dayton  Milling  Company  and  W.  H.  Jones, 
who  is  alleged  to  be  its  lessor  in  the  coal  business  as  a  rival 
of  complainants  G.  D.  Morgan,  have  induced  the  unlaw- 
ful conduct  of  the  railway  company  in  its  discriminations 
against  the  business  of  G.  B.  Morgan  and  against  the 
property  of  the  other  complainants;  that  the  conduct  of 
the  railway  company  is  the  result  of  a  confederation  or 
agreement  between  it  and  its  co-defendants,  and  that  be- 
cause of  such  confederation  or  agreement  all  the  defend- 
ants are  liable  to  the  complainants  for  the  damages  which 
have  already  accrued  as  a  result  of  the  conduct  complained 
of,  which  damages  it  is  alleged  are  great.  Complainants 
all^e  that  the  business  done  by  G.  D.  Morgan  is  as  ex- 
tensive as  that  done  by  his  rivals  if  not  more  extensive 
than  theirs. 

It  is  also  alleged  that  a  few  months  before  the  bill  was 
filed,  complainants  and  the  defendant  railway  company 
entered  into  an  agreement  by  which  the  railway  company 
was  to  relay  part  of  the  track  in  front  of  complainants' 
property  which  had  been  taken  up ;  that  pursuant  to  such 
agreement  a  survey  was  made  by  the  railway  company 
and  a  blue  print  prepared  and  furnished  to  complainants, 
showing  the  location  of  the  new  track  to  be  laid,  105  feet 
in  length,  and  that  an  estimate  of  the  cost  of  relaying  the 
track  was  likewise  furnished  them,  which  cost,  under  the 
agreement,  complainants  were  to  pay  in  consideration  of 
the  relaying  of  that  part  of  the  spur  track,  but  that  this 
agreement  had  not  been  carried  out  by  the  railway  com- 
pany ;  that  on  the  contrary,  complainants  had  been  notified 
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by  the  railway  company  that  it  would  not  carry  out  said 
agreement.  It  is  alleged  that  complainants  are  still  ready 
and  willing  to  pay  for  the  relaying  of  the  105  feet  of  addi- 
tional spur  trackage  or  so  much  thereof  as  may  be  neces- 
sary to  accommodate  their  property  and  business. 

The  prayer  of  the  bill  is  for  an  injunction  restraining 
the  railway  company  from  discriminating  against  com- 
plainants and  in  favoT  of  defendant  Jones  in  the  use  of 
the  spur  track  in  question;  that  a  mandatory  injunction 
issue  requiring  the  railway  company  to  accord  to  com- 
plainants the  same  privileges  it  has  been  granting  to  de- 
fendants Dayton  Milling  Company  and  Jones  in  the  use 
of  the  spur  track,  and  that  the  railway  company  be  re- 
quired to  relay  and  rebuild  that  portion  of  the  spur  track 
taken  up  and  which  formerly  ran  in  front  of  complain- 
ants' property,  and  for  a  recovery  of  the  damages  that  have 
resulted  to  complainants  because  of  the  discriminations 
already  practiced. 

The  questions  made  by  the  demurrer,  and  which  are 
passed  in  argument  before  this  Court,  are  two:  First, 
that  the  bill  fails  to  allege  any  cause  of  action;  and,  sec- 
ond, that  the  matters  complained  of  are  not  matters  over 
which  a  Court  of  Chancery  of  the  State  of  Tennessee  has 
jurisdiction;  all  of  which  matters  being,  it  is  contended, 
exclusively  within  the  jurisdiction  of  the  Interstate  Com- 
merce Commission  and  the  Federal  Courts,  for  the  reason 
that  the  Interstate  Commerce  Act  of  1887  and  its  various 
amendments  cover  and  regulate  the  duty  of  defendants  in 
the  entire  matters  complained  of,  and  furnish  the  exclusive 
remedy  for  a  violation  of  such  duty  or  duties. 

That  common  carriers,  even  under  the  common  law, 

must  not  discriminate  between  shippers  who  offer  goods 

not  unfit  for  shipment,  at  proper  places  and  proper  times, 

and  who  tender  the  cost  of  carriage,  is  well  settled — in 

32 
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fact,  so  well  settled  as  to  not  require  more  than  an  an- 
nouncement of  the  proposition  and  a  citation  of  our  own 
case  of  New  Publishing  Co.  v.  Southern  RaUtvay  Co.,  2 
Gates,  684,  75  S.  W.,  941,  63  L.  K  A.,  150. 

The  Interstate  Commerce  Act  of  1887,  section  3,  also 
provides  as  follows : 

"That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  Act  to  make  or  give  any 
undue  or  unreasonable  preference  or  advantage  to  any 
particular  person,  company,  firm,  corporation  or  locality, 
or  any  particular  description  of  traffic  in  any  respect, 
whatever,  or  to  subject  any  particular  person,  company, 
firm,  corporation  or  locality,  or  any  particular  description 
of  traffic,  to  any  undue  or  unreasonable  prejudice  or  dis- 
advantage in  any  respect  whatsoever." 

Yet  it  cannot  be  said  to  be  settled  beyond  question  that 
granting  equal  facilities  in  the  use  of  side  tracks  or  spur 
tracks  to  all  shippers  comes  under  this  rule,  though  it 
appears  that  under  some  circumstances  the  Interstate 
Commerce  Law  would  require  such.  By  the  amendment 
of  the  Interstate  Commerce  Act  of  1887,  passed  in  1906, 
it  is  provided  as  follows: 

"Any  common  carrier  subject  to  the  provisions  of  this 
Act,  upon  application  of  any  lateral,  branch  line  of  rail- 
road, or  of  any  shipper  tendering  interstate  traffic  for 
transportation,  shall  construct,  maintain  and  operate  upon 
reasonable  terms  a  switch  connection  with  any  such  lateral, 
branch  line  of  railroad,  or  private  side  track  which 
may  be  constructed  to  connect  with  its  railroad,  where 
such  connection  is  reasonably  practicable  and  can 
be  put  in  with  safety  and  will  furnish  sufficient 
business  to  justify  the  construction  and  maintenance  of 
the  same ;  and  shall  furnish  cars  for  the  movement  of  such 
traffic  to  the  best  of  its  ability  without  discrimination  in 
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favor  of  or  against  any  such  shipper/'  Judson  on  Inter- 
state Commerce  (2d  Ed.),  page  217. 

See  a  discussion  of  this  question  in  sections  158  and 
262  of  Judson  on  Interstate  Commerce  (2d  Ed.). 

In  4  Elliott  on  Railroads  (2d  Ed.),  section  1678,  it  is 
said :  ''The  English  rule  is  that  granting  the  use  of  side 
tracks  to  some  shippers  and  denying  the  use  of  them  to 
others  is  an  unjust  discrimination,  and  this  is  doubtless 
the  rule  under  the  Federal  statutes  in  cases  where  the  cir- 
cumstances and  conditions  are  not  substantially  dissimi- 
lar.^'  And  at  section  1468  of  the  same  volume  is  found 
this :  ''It  is,  we  think,  safe  to  say  that  the  rule  is  that  a 
railroad  carrier,  so  far  as  concerns  the  receipt  and  trans- 
portation of  goods,  however  it  may  be  as  to  rates  of  freight, 
must,  where  the  conditions  and  circumstances  are  identical, 
treat  all  shippers  alike."  So  it  would  appear  where  a  side 
track  or  spur  track  already  exists,  as  in  the  case  under 
consideration,  and  where  facilities  are  furnished  to  some 
shippers,  discriminations  are  illegal,  and  this  Court  so 
holds. 

As  to  the  question  of  the  jurisdiction  of  a  Chancery 
Court  of  Tennessee  to  grant  the  relief  sought,  we  think 
the  law  well  settled.  In  the  first  place,  the  Interstate  Com- 
merce Acts  of  1887,  in  sections  7,  expressly  provides,  "that 
the  provisions  of  this  Act  shall  not  apply  to  the.  transpor- 
tation of  passengers  or  property,  or  to  the  receiving,  deliv- 
ering, storage,  or  handling  of  property,  wholly  within  one 
State  and  not  shipped  to  or  from  a  foriegn  country  from 
or  to  any  State  or  Territory  as  aforesaid,"  and  it  does 
not  appear  from  the  original  bill  in  this  case  that  any  of 
the  discriminations  complained  of  have  been  in  regard 
to  shipments  beyond  the  State  of  Tennessee,  or  that  any 
future  shipments  are  intended  to  go  beyond  the  State 
limits;  but  r^ardless  of  that  feature  of  the  case,  and  if 
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it  be  conceded  that  the  whole  subject  matter  is  governed 
by  the  Interstate  Commerce  Law,  it  by  no  means  follows 
that  the  State  Courts  are  without  jurisdiction.  In  Judson 
on  Interstate  Commerce  (2d  Ed.),  section  48,  it  is  said: 

"As  the  laws  enacted  by  Congress  in  its  regulations  of 
interstate  commerce  are  the  laws  in  the  several  States, 
rights  created  thereby  may  be  enforced  in  the  State 
Courts  in  the  absence  of  exclusive  legislation  vested  in 
Congress;  and  the  judgments  of  the  State  Courts  in  the 
enforcement  of  said  rights  are  subject  to  review  by  the 
Supreme  Court  when  a  Federal  right,  duly  asserted,  is 
denied  through  the  appellate  jurisdiction  of  the  Supreme 
Court  over  the  State  Courts  under  the  Judiciary  Act" 

This  announcement  is  in  part  in  almost  the  l^anguage 
of  the  Supreme  Court  of  the  United  States  in  the  case 
of  Claflin  v.  Houseman,  93  TJ.  S.,  130,  23  L.  Ed.,  833, 
which  involved  the  right  of  an  assignee  in  bankruptcy 
under  the  Bankrupt  Act  of  1867  to  maintain  suit  as  such 
assignee  for  the  purpose  of  enforcing  certain  rights  given 
him  by  the  Federal  statute,  and  which  contains  a  very 
valuable  discussion  of  the  question  now  under  considera- 
tion. It  was  said,  in  speaking  of  enforcing  rights  under 
a  Federal  statute,  in  that  case  that,  "where  jurisdiction 
may  be  conferred  on  the  United  States  Court,  it  may  be 
made  exclusive  where  not  so  by  the  Constitution  itself; 
but,  if  exclusive  jurisdiction  be  neither  express  nor  im- 
plied, the  State  Courts  have  concurrent  jurisdiction 
wherever,  by  their  own  construction,  they  are  competent 
to  take  it." 

This  holding  in  the  Claflin-Houseman  case  has  been 
approved  in  the  later  case  of  Mondcni  v.  N.  Y,  <6  N.  H. 
R.  Co.,  223  U.  S.,  1,  57,  56  L.  Ed.,  327,  349,  decided  in 
1911.  In  that  case,  quoting  approvingly  from  the  Claflin 
case,  it  is  said : 
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"The  laws  of  the  United  States  are  laws  in  the  several 
States  and  just  as  much  binding  on  the  citizens  and  Courts 
thereof  as  the  State  laws  are.  The  United  States  is  not 
a  foreign  sovereignty,  as  regards  the  several  States,  but 
is  a  concurrent,  and,  within  its  jurisdiction,  paramount, 
sovereignty.  ...  If  an  Act  of  Congress  gives  a  pen- 
alty (meaning  civil  and  remedial)  to  a  party  aggrieved, 
without  specifying  a  remedy  for  its  enforcement,  there 
is  no  reason  why  it  should  not  be  enforced,  if  not  provided 
otherwise  by  some  Act  of  Congress,  by  a  proper  action  in 
a  State  Court.  The  fact  that  a  State  Court  derives  its 
existence  and  functions  from  the  State  laws  is  no  reason 
why  it  should  not  afford  relief;  because  it  is  subject  also 
to  the  laws  of  the  United  States,  and  is  just  as  much  bound 
to  recognize  these  as  operative  within  the  State  as  it  is 
to  recognize  the  State  laws.  The  two  together  form  one 
system  of  jurisprudence,  which  constitutes  the  law  of  the 
land  for  the  State ;  and  the  Courts  of  the  two  jurisdictions 
are  not  foreign  to  each  other,  nor  to  be  treated  by  each 
other  as  such,  but  as  Courts  of  the  same  country,  having 
jurisdiction  partly  diflFerent  and  partly  concurrent.  .  .  . 
It  is  true,  the  sovereignties  are  distinct,  and  neither  can 
interfere  with  the  proper  jurisdiction  of  the  other,  as  was 
so  clearly  shown  by  Chief  Justice  Taney,  in  the  case  of 
Albeman  v.  Booth,  21  How.,  506,  16  L.  Ed.,  169;  and 
hence  the  State  Courts  have  no  power  to  revise  the  action 
of  the  Federal  Courts,  nor  the  Federal  the  State,  except 
where  the  Federal  Constitution  or  laws  are  involved.  But 
this  is  no  reason  why  the  State  Courts  should  not  be  open 
for  the  prosecution  of  other  rights  growing  out  of  the  laws 
of  the  United  States,  to  which  their  jurisdiction  is  compe- 
tent, and  not  denied." 

The  Mondou  case  is  also,  by  virtue  of  its  own  holding, 
authority  in  support  of  the  jurisdiction  of  the  State  Courts 
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in  the  case  at  bar ;  it  being  Held  in  that  case  that  the  con- 
current jurisdiction  provision  of  the  Judiciary  Act  of 
August  13,  1888,  which  gives  to  the  Circuit  Courts  of 
the  United  States  cognizance  concurrent  with  the  Courts 
of  the  several  States  of  all  suits  of  a  civil  nature  at  com- 
mon law  or  in  equity,  lends  aid  to  the  idea  of  the  State 
Courts  having  jurisdiction  unless  Federal  stat-. 
utes  expressly  provide  otherwise.  No  provisions  of  the 
Interstate  Commerce  Act  providing  otherwise  is  found. 

As  to  the  cases  of  Southern  Railway  Co,  v.  Beid,  222 
U.  S.,  424,  and  222  U.  S.,  444,  and  NoHhem  Pacific 
Railway  Co.  v.  State  of  Washington,  222  U.  S.,  370, 
relied  on  by  defendants  in  support  of  the  proposition  that 
the  State  Courts  are  without  jurisdiction,  we  can  say  that 
we  have  carefully  examined  them  and  find  that  they  do 
not  pass  on  the  question  now  at  issue.  In  the  two  Reid 
cases  the  question  involved  was  a  question  of  the  validity 
of  a  statute  of  North  Carolina  regulating  interstate  com- 
merce, and  in  the  case  of  Northern  Pacific  Railway  Co. 
V.  State  of  Washington  in  like  manner  the  question  in- 
volved was  the  validity  of  a  State  statute  controlling  in- 
terstate commerce ;  and  the  holdings  in  all  these  cases  are 
simply  to  the  eflFect  that  where  Congress  has  legislated 
on  a  question  of  Federal  control  a  State  statute  attempting 
to  regulate  the  same  question  is  invalid.  These  cases  in 
no  way  involve  the  jurisdiction  of  Courts. 

Clearly  the  action  of  the  Chancellor  in  overruling  the 
demurrers  was  correct,  and  the  case  is  remanded  for  fur- 
ther proceedings.  Defendants  will  pay  the  costs  of  this 
Court. 
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S V,  S- 


Mks.  S V.  Mb.  S- 


Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Nashville.     December  Term,  1913.) 

1.  Divorce.    Abnormal  sexual  habits  as  grounds  for. 

For  a  husband  to  refuse  to  consummate  the  marriage  by  normal 
sexual  intercourse  with  his  wife  when  she  is  willing,  and  for 
him  to  indulge  in  abnormal  sexual  habits  with  her  and  in  her 
presence,  is  to  be  guilty  of  "such  cruel  and  inhuman  treat- 
ment or  conduct  toward  his  wife  as  renders  it  unsafe  or 
improper  for  her  to  cohabit  with  him,  and  be  under  his 
dominion  and  control" ;  and  when  he  has  been  guilty  of  such 
conduct  toward  his  wife  he  has  "offered  such  indignities  to 
her  person  as  to  render  her  condition  intolerable,  and  thereby 
forced  her  to  withdraw";  and  a  divorce  from  the  bonds  of 
matrimony  will  be  granted  to  her  because  thereof. 

2.  CouETS.    Duty  of  tcith  reference  to  litigations. 

It  is  the  duty  of  courts  to  pass  on  cases  as  presented  to  them, 
and  administer  the  law  under  the  facts  as  it  finds  them, 
regardless  of  incidental  results,  such  as  that  it  may  cast 
odium  on  a  litigant. 


Fbom  Davidson  County. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
John  Allison,  Chancellor. 

John  W.  Gaines  and  John  W.  Gaines,  Je.,  for  Com- 
plainant. 

Norman  Fabbell,  Jr.,  and  E.    J.    Smith    for    De- 
fendant. 

Mr.   Justice   Hughes   delivered  the   opinion  of  the 
Court. 
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Bt  her  original  and  amended  bills,  complainant  seeks 
a  divorce  from  defendant  on  the  grounds  that  he  had  been 
guilty  of  such  cruel  and  inhuman  treatment  toward  her 
as  rendered  it  unsafe  and  improper  for  her  to  cohabit 
with  him  and  be  under  his  dominion  and  control,  and 
that  he  had  offered  such  indignities  to  her  person  as  to 
render  her  condition  intolerable  and  thereby  forced  her 
to  withdraw  (Shannon's  Code,  section  4202,  subsections 
1  and  2)  ;  setting  out  in  her  amended  bill  in  detail  his 
acts  which  she  alleges  constituted  the  cruel  and  inhuman 
treatment  and  indignities.  Defendant  answered  the 
original  and  amended  bills,  denying  the  allegations  of  fact ; 
and,  on  a  hearing  before  the  Chancellor,  both  sides  intro- 
ducing evidence,  complainant's  bill  was  dismissed;  the 
Chancellor  announcing  that  the  evidence  was  "as  equally 
balanced  on  the  material  facts  alleged  and  denied  as  any 
case"  he  had  ever  heard,  and  that  the  burden  of  proof 
being  on  complainant,  she  had  failed  to  make  out  her  case. 

The  matters  complained  of,  and  because  of  which  it  is 
sought  to  have  the  bonds  of  matrimony  dissolved,  pertain 
to  the  sexual  relations  of  complainant  and  her  husband; 
and  in  order  to  present  the  controversies  with  reference 
thereto,  together  with  the  conflicts  of  evidence  thereon,  it 
will  be  necessary  to  go  into  the  charges  and  the  testimony 
somewhat  in  detail,  though  we  will  do  this  as  briefly  as 
is  consistent  with  an  intelligent  presentation  of  the  case, 
and  in  language  as  chase  as  it  is  possible  to  use  and  yet 
present  the  case. 

Complainant  and  defendant  were  married  in  Nashville, 
Tennessee,  on  July  30,  1912,  and  complainant  left  her 
husband  on  August  24,  1912,  or  within  less  than  one 
month  from  the  date  of  the  marriage.  The  original  bill 
was  filed  September  17,  1912,  or  in  a  little  more  than 
one  and  one-half  months  from  the  date  of  the  marriage. 
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The  case  was  heard  before  the  Chancellor  in  June,  1913, 
or  within  less  tljiaa  one  year  from  the  time  the  parties 
were  married.  At  the  time  of  the  marriage,  it  appears, 
complainant  was  about,  perhaps  a  little  more  than,  nine- 
teen years  old,  as  she  appears  to  have  been  twenty  at  the 
time  of  the  trial  before  the  Chancellor.  Defendant,  it 
is  shown,  was  not  quite  twenty-three  years  old  at  the  time 
of  the  marriage.  The  marriage  ceremony  was  performed  a 
little  after  eight  o'clock  in  the  evening,  and  immediately 
complainant  and  defendant  embarked  on  their  bridal  tour. 
They  took  a  sleeper  from  Nashville  to  Washington,  D.  C, 
at  nine-thirty,  and  spent  two  nights  on  the  sleeper,  and 
the  next  two  nights  in  the  city  of  Washington.  From 
there  they  went  to  Atlantic  City,  where  they  spent  per- 
haps two  days  and  nights;  and  from  Atlantic  City  they 
went  to  New  York,  where  they  spent  a  day  and  night, 
or  something  like  that ;  and  from  there  they  went  back  to 
Nashville,  reaching  Nashville  on  the  moniing  of  August 
8th.  They  then  stayed  at  the  home  of  defendant's  parents 
until  complainant  left  her  husband  on  the  forenoon  of 
August  24th. 

Complainant  alleges  in  her  bill  and  amended  bill,  and 
testifies  as  a  witness,  that  during  all  this  time  her  hus- 
band neither  had  nor  attempted  to  have  sexual  relations 
with  her  in  a  normal  manner,  notwithstanding  the  fact, 
as  she  alleges  and  swears,  she  was  willing  to  consummate 
the  marriage  by  normal  sexual  intercourse.  She  says 
that,  beginning  with  the  ^rst  night  on  the  sleeper,  her 
husband,  without  any  request  or  offer  to  have  normal 
sexual  relations  with  her,  but  by  pressing  and  rubbing 
against  her  back  and  hips  and  between  her  thighs,  would 
produce  emissions.  As  already  indicated,  she  says  this 
occurred  on  the  first  night — that  on  that  night  it  was  not 
so  frequent,  but  that  thereafter  it  became  more  frequent 
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and  more  annoying;  and  that  at  one  time,  while  in  the 
city  of  Washington,  he  got  up  from  her  bed,  and,  as  ap- 
peared to  her  from  the  dim  light  in  the  room,  he  was 
guilty  of  masturbation.  She  says  that  his  practices  fouled 
her  persoii  and  gowns  to  that  extent  that  on  getting  back 
to  Nashville,  in  order  to  protect  herself  and  her  gowns 
from  his  filthy  and  unnatural  habits,  she  put  napkins  on 
the  outside  of  her  gowns  and  around  her  hips,  and  that 
these  were  fouled  in  the  same  manner. 

Defendant  denies  in  his  answer  and  as  a  witness,  that 
he  was  guilty  of  any  of  these  unnatural  practices.  He 
says  that  he  desired  and  sought  normal  sexual  relations 
with  his  wife,  but  that  for  one  reason  and  another  she 
put  him  off,  except  on  one  occasion,  till  the  separation. 

Thus  far,  and  in  the  absence  of  other  testimony,  it  would 
be  very  difficult  to  tell  where  the  preponderance  of  the 
evidence  lies,  the  complainant  swearing  positively  to  a 
state  of  facts  which  is  denied  with  equal  positiveness  by 
the  defendant;  and  if  we  were  left  to  rely  on  the  testi- 
mony of  these  two  alone,  we  think  it  clear  that  complain- 
ant, having  the  burden  of  proof,  would  necessarily  fail  in 
her  case.  But  there  is  other  evidence  on  both  sides,  and 
we  will  now  consider  the  question  of  corroboration  of  each. 

(In  a  memorandum  opinion  filed  with  the  record, 
the  Court  reviews  and  discusses  fully  the  evidence 
offered  on  both  sides,  including  the  testimony  of  physicians 
offered  by  both,  but  this  part  of  the  opinion  is  necessarily 
a  discussion  of  matters  not  appropriate  for  publication; 
and,  it  also  not  being  necessary  to  set  this  part  of  the  opin- 
ion out  here  in  order  to  present  the  l^al  question  in- 
volved, it  is  omitted.  After  reviewing  the  evidence,  the 
Court  continues  as  follows)  : 

It  is  insisted  on  behalf  of  defendant  that  to  find  the 
facts  with  complainant's  contention  is  to,  in  effect,  find 


STATE  OF  TENNESSEE.  507 


S V,  S- 


her  husband  guilty  of  odious  and  repulsive  practices. 
While  this  may,  in  a  sense,  be  correct,  this  Court,  as  is 
true  of  all  Courts,  has  imposed  on  it  the  duty  of  passing 
on  the  case  as  it  is  presented.  The  oath  the  members  of 
this  Court  have  taken  requires  it,  the  law  requires  it,  and 
a  sense  of  public  duty  makes  it  imperative.  While 
the  acts  alleged  to  defendant  are  of  a  nature  to  influence 
the  Court  to  hesitate  to  believe  he  could  be  guilty  of  them, 
yet  if  the  evidence  is  such  as  to  force  a  conclusion  adverse 
to  him,  the  odium  it  may  cast  on  him  is  but  an  incident, 
and  the  Court  is  not  responsible  for  the  results,  however 
much  it  may  regret  them.  It  must  administer  the  law 
under  the  facts  as  it  finds  them. 

For  the  reasons  set  out  we  are  of  opinion  that  complain- 
ant has  made  out  her  case,  not  only  by  a  preponderance 
of  the  testimony,  but  by  an  overwhelming  weight  of  it, 
such  as  to  force  irresistibly  the  conclusion  that  her  con- 
tentions are  correct ;  and  we  so  find. 

The  question  then  arises,  imder  the  evidence,  is  com- 
plainant entitled  to  a  divorce?  And  in  view  of  our  stat- 
utes we  think  this  question  hardly  debatable.  By  Shan- 
non's Code,  section  4202,  subsection  1,  it  is  provided  that 
"such  cruel  and  inhuman  treatment  or  conduct  toward  his 
wife,  as  renders  it  unsafe  or  improper  for  her  to  cohabit 
with  him,  and  be  under  his  dominion  and  control";  and 
by  subsection  2,  "That  he  has  offered  such  indignities  to 
her  person  as  to  render  her  condition  intolerable  and 
thereby  forced  her  to  withdraw,"  are  grounds  of  divorce 
from  bed  and  board  or  from  the  bonds  of  matrimony  in 
the  discretion  of  the  Court ;  and  we  think  the  conduct  of 
defendant  toward  his  wife  can  well  be  treated  as  such  cruel 
and  inhuman  treatment  as  renders  it  unsafe  and  improper 
for  her  to  cohabit  with  him  and  be  under  his  dominion  and 
control ;  and  we  think  it  can  hardly  be  questioned  that  it 
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amounts  to  such  indignities  to  her  person  as  to  render 
her  condition  intolerable  and  force  her  to  withdraw. 
Physicians  testify  that  such  conduct  of  a  husband  toward 
his  wife  is  calculated  to  make  her  so  nervous  as  to  under- 
mine her  health ;  and  the  evidence  in  this  case  establishes 
beyond  question  that  defendant's  conduct  toward  com- 
plainant was  having  that  effect  at  the  time  she  left  him. 
According  to  the  testimony  of  two  lady  witnesses^  when 
complainant  would  relate  to  them  her  husband's  conduct 
toward  her,  which  she  did  repeatedly  while  she  lived  with 
him  in  Nashville,  she  was  crying,  and  on  some  of  the  occa- 
sions was  hysterical;  and  such  is  described  as  her  condi- 
tion on  the  day  she  left  him. 

We  deem  but  brief  references  to  authorities  necessary. 

In  the  case  of  Payne  v.  Payne,  4  Himiph.,  500,  it  ap- 
peared that  a  husband  had  threatened  to  drive  his  wife 
from  his  home ;  had  used  such  language  to  her  as  was  un- 
usual to  address  to  slaves;  had  slapped  and  choked  her, 
and  at  the  family  altar  had  prayed  the  Lord  to  deliver  him 
from  her  in  whatever  way  he  might  think  be*t.  Of  this 
conduct,  our  Supreme  Court  said  his  prayer  was  "infi- 
nitely the  greatest  indignity  of  them  all" ;  and,  sunmiing 
up  its  conclusion,  it  said : 

"He  is  in  the  habit  of  using  language  to  her  which  a 
gentleman  will  not  employ  to  his  slaves;  he  threatens  to 
drive  her  from  his  house;  he  slaps  and  chokes  her;  and, 
at  the  family  altar,  in  her  presence,  he  prays  God  to  de- 
liver him  from  her.  We  think  she  would  ill  deserve  the 
character  of  refinement,  sensibility  and  lady-like  feeling, 
which  the  witnesses  give  her,  if  she  did  not  feel  that  to 
remain  in  his  house  and  endure  all  this  was  intolerable." 

See  also  Gardner  v.  Gardner,  20  Pickle,  410,  where  it 
was  held  that  for  a  husband  to  subject  his  wife,  a  woman 
of  delicate  health,  to  abnormal  sexual  intercourse  in  vio- 
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lation  of  tlie  laws  of  nature  and  decency  and  to  the  serious 
impairment  of  her  healthy  was  such  cruel  and  inhuman 
treatment  as  justified  the  granting  of  a  divorce.  We  are 
of  opinion  that  the  case  at  bar  presents  an  even  stronger 
case,  as  the  conduct  of  the  husband  here  was  loathsome, 
filthy  and  exceedingly  oflFensive,  and  was  not  only  calcu- 
lated to  affect,  but  was  actually  seriously  affecting,  the 
health  of  his  wife  when  she  left  him,  aff  all  the  testimony 
indicates. 

The  result  is,  the  decree  of  the  Chancellor  is  reversed, 
and  a  decree  will  be  entered  here  granting  a  divorce  to 
complainant  and  restoring  her  to  her  maiden  name,  ac- 
cording to  the  prayer  of  her  bill;  and  defendant  will  be 
taxed  with  the  costs,  including  $100.00  to  be  paid  com- 
plainant's counsel,  this  being  granted,  not  as  a  full  meas- 
ure of  their  fees,  but  because,  as  defendant  is  shown  to  be 
a  young  man,  strong  and  able  to  work,  and  making  $60.00 
per  month,  it  is  but  right  that  he  should  bear  that  much 
of  the  burden  assumed  by  complainant  in  this  action  for 
a  legal  separation. 


W.  G.  Lenoib  v.  C.  C.  Cannon,  et  ai*. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Knoxville.     September  Term,  1913.) 

1.  Nbootiabij}  Instruments.     Suretv  on  primarily  liable. 

Under  the  Negotiable  Instruments  Law  (Acts  1809,  Chap.  94), 
providing  that  "The  person  primarily  liable  on  an  instrument 
is  the  person  who  by  the  terms  of  the  instrument  is  absolutely 
required  to  pay  the  same",  and  that  "All  other  persons  are 
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seoondarily  liable",  one  signing  a  negotiable  note  on  its  face, 
although  he  may  attach  the  word  surety  or  the  abbreviation 
"sec."  to  his  name,  is  primarily  liable. 

2.  Samb.    Same.    Discharged  only  hy  that  that  vM  discharge  the 
note, 

A  party  so  signing  his  name  on  the  face  of  the  note  along  with 
another  signing  as  principal,  though  as  between  themselves 
one  may  be  the  surety  of  the  other,  as  to  the  payee  they  are 
both  principals,  and  only  that  that  will  discharge  the  one  will 
discharge  the  other — ^that  is,  only  that  that  will  discharge 
the  note  will  discharge  either. 

8.  Same.    Bame,    Same.    Case  in  judgment. 

Where  one  a  principal,  as  betwe^i  him  and  his  surety,  on  a 
negotiable  note,  puts  up  a  solvent  collateral  note  as  addi- 
tional security  and  is  permitted  later,  by  the  payee  of  the 
secured  note  and  without  the  assent  of  the  surety,  to  apply 
the  proceeds  of  the  collateral  to  other  matters,  the  surety  on 
the  note,  to  further  secure  which  the  collateral  was  put  up, 
is  not  discharged,  either  wholly  or  to  the  extent  to  which 
the  proceeds  of  the  collateral  note  have  been  applied  to 
other  purposes,  for  the  reason  that  he,  as  to  the  payee  in  that 
note,  is  a  princix>al,  and  can  be  discharged  only  by  those 
things  that  will  discharge  the  note,  and  such  diversion  of 
the  proceeds  of  the  collateral  does  not  discharge  the  note. 


Fbom  Loudon  County. 


Appealed  from  the  Chancery  Court  of  Loudon  County. 
Hugh  Kyle,  Chancellor. 

Green,  Webb  &  Tate  and  Jno.  J.  Blaib  for  Com- 
plainant. 

D.  C.  Young  for  Defendant. 

Mb.   Justice  Hughes  delivered  the  opinion  of  the 
Court 
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W.  G.  Lenoib  was  surety  on  a  note  for  $5,500  executed 
by  his  brother,  H.  L.  Lenoir,  payable  to  the  order  of 
Bank  of  Sweetwater,  and  the  bank  held  as  collateral  or 
additional  security  to  that  obligation  another  note  for 
$5,000  which  C.  C.  Cannon  had  executed  to  H.  L.  Lenoir, 
and  which  H.  L.  Lenoir  had  put  up  as  collateral.  Can- 
non, the  maker  of  the  collateral  note,  was  solvent,  and  the 
bank  could  have  insisted  on  the  payment  of  the  entire 
amount  of  the  collateral  note  to  it  and  applied  the  pro- 
ceeds to  the  payment  of  the  note  which  it  held  and  which 
was  secured  by  W.  G.  Lenoir.  However,  it  consented, 
without  the  assent  of  W.  G.  Lenoir,  to  the  payment  of  part 
of  the  collateral  note  to  H.  L.  Lenoir,  or  that  it  be  ap- 
plied on  his  obligation  other  than  on  the  $5,500  it  was  held 
to  secure,  and  as  a  result  the  $5,000  collateral  note  has 
been  fully  paid  and  $3,000  of  the  $5,000  note  still  re- 
mains unpaid.  W.  G.  Lenoir,  the  surety  on  the  $5,500 
note,  seeks  by  an  amended  bill  filed  in  this  case  to  be  re- 
leased from  further  obligation  on  the  $3,000  remaining 
unpaid,  or  in  the  alternative,  he  asks  that,  as  between  him 
and  the  bank,  the  bank  be  held  liable  for  the  amount  it 
permitted  diverted  to  other  purposes  rather  than  pay- 
ment on  the  $5,500  note.  The  Chancellor  refused  this 
relief,  and  complainant  W.  G.  Lenoir  appealed  to  this 
Court,  and  has  assigned  that  action  of  the  Chancellor  as 
error. 

Aside  from  and  independent  of  other  matters  pressed 
by  counsel  in  oral  arguments  at  the  bar  of  this  Court  and 
in  briefs,  we  think  the  decree  of  the  Chancellor  was  proper 
and  should  be  affirmed  because  of  the  application  of  cer- 
tain provisions  of  our  Negotiable  Instruments  Law  to  the 
facts  of  this  case.  The  note  now  held  by  the  Bank  of 
Sweetwater  and  which  complainant  W.  G.  Lenoir  insists 
he  should  be  discharged  from  because  of  the  acts  of  the 
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bank  in  permitting  the  collateral  applied  to  othef  pur- 
poses, or  which  he  insists  shotild  be  credited,  as  between 
him  and  the  bank,  with  the  amount  so  applied  to  other 
purposes,  is  as  follows : 

"$3,000.00. 

SwBETwATEB,  Tenn.,  Sept.  19,  I&IO. 

"!N"inety  days  after  date  we  promise  to  pay  to  the  order 
of  Bank  of  Sweetwater  .  .  .  three  thousand  and 
no-100  dollars. 

"At  the  Bank  of  Sweetwater,  Sweetwater,  Tennessee, 
for  value  received,  with  ten  per  cent  attorneys'  fees,  if 
collected  by  law.  The  makers  and  endorsers  of  this  note 
hereby  severally  waive  presentment  for  payment,  notice 
of  non-payment  and  protest,  and  consent  that  the  time  of 
payment  may  be  extended  without  notice  thereof. 

(Signed)  "H.  L.  Leh^oib, 
(Signed)  "W.  G.  Lei^oie,  Sec." 

By  Act  1899,  chapter  94,  known  as  our  ITegotiflble 
Instruments  Law,  it  is  provided  in  the  general  provision 
of  the  Act  that,  "The  person  primarily  liable  on  an  in- 
strument is  the  person  who,  by  the  terms  of  the  instru- 
ment, is  absolutely  required  to  pay  the  same.  All  other 
persons  are  secondarily  liable."  By  section  119  of  this 
Act  it  is  provided: 

"A  negotiable  instrument  is  discharged: 

"1.  By  payment  in  due  course,  by  or  on  behalf  of  the 
principal  debtor; 

"2.  By  payment  in  due  course  by  the  party  accommo- 
dated where  the  instrument  is  made  or  accepted  for  ac- 
commodation ; 

"3.  By  the  intentional  cancellation  thereof  by  the 
holder ; 
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"4.  By  any  other  act  which  will  discharge  a  simple  con- 
tract for  the  payment  of  money; 

"5.  When  the  principal  debtor  becomes  the  holder  of  the 
instrument  at  or  after  maturity  in  his  own  right." 

By  section  120  of  this  Act  it  is  provided : 

"A  person  secondarily  liable  on  the  instrument  is  dis- 
charged : 

"1.  By  any  act  which  discharges  the  instrument; 
"2.  By  the  intentional  cancellation  of  his  signature  by 
the  holder; 

'^3.  By  the  discharge  of  a  prior  party; 
"4.  By  a  valid  tender  of  payment  made  by  a  prior 
party; 

'^5.  By  a  release  of  the  principal  debtor,  imless  the 
holder's  right  of  recourse  against  the  party  secondarily 
liable  is  expressly  reserved; 

'^6.  By  an  agreement  binding  upon  the  holder  to  ex- 
tend the  time  of  payment,  or  to  postpone  the  holder's  right 
to  enforce  the  instrument,  unless  made  with  the  assent 
of  the  party  secondarily  liable,  or  unless  the  right  of  re- 
course against  such  party  is  expressly  reserved." 

In  the  case  of  Bank  v.  Hood,  18  Cates,  443,  it  was  held 
that,  by  the  language  of  the  general  provisions  of  this 
Act  of  1899  hereinbefore  quoted  in  defining  who  is  a  per- 
son primarily  liable,  it  was  meant  one  who  had  signed  on 
the  face  of  the  instrument,  and  not  one  who  had  signed 
an  undertaking  or  obligation  appearing  elsewhere,  as  on 
the  back  of  the  note;  and,  applying  that  holding,  it  was 
there  further  held  that  the  endorser  of  a  note  as  distin- 
guished from  one  who  had  signed  it  on  its  face,  was  not 
primarily  liable;  and  the  reasoning  of  the  Court  in  that 
case  leads  to  the  irresistable  conclusion  that  one  signing 
a  negotiable  note  on  its  face,  although  he  may  attach  the 
33 
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word  surety  or  the  abbreviation  "Sec."  to  his  name^  is 
primarily  liable.  This  construction  of  the  statute  would 
make  both  II.  L.  Lenoir  and  W.  G.  Lenoir  parties  pri- 
marily liable  on  the  note  in  question,  and  this  being  true, 
the  provisions  of  the  Negotiable  Instruments  Law  relative 
to  the  discharge  of  one  secondarily  liable  would  not  apply 
to  W.  G.  Lenoir.  He  being  primarily  liable  with  H.  L. 
Lenoir,  could  be  discharged  only  by  that  that  would  dis- 
charge the  note  itself;  and  it  is  not,  and  could  not  be, 
pretended  that  the  acts  relied  on  as  a  discharge  of  W.  G. 
Lenoir  would  discharge  the  instrument. 

This  view  of  the  law  is  in  accord  with  the  holding  of 
the  Supreme  Court  of  North  Carolina  in  the  late  case  of 
Rouse  V.  Wooten,  140  N.  C,  557,  111  Am.  St.  Rep.,  875, 
where  this  precise  question  was  considered  in  an  able 
opinion  going  somewhat  exhaustively  iiito  the  authorities. 
It  was  there  pointed  out  that  where  two  parties  are  both 
primarily  liable  on  a  note  under  the  Negotiable  Instru- 
ment Law,  though  as  between  themselves  one  might  be 
the  surety  of  the  other,  as  to  the  payee  of  the  note  "they 
are  joint  debtors  fixed  with  the  same  obligations,  and  what 
discharges  one  discharges  the  other,  and  nothing  less" — 
that  is,  the  note  itself  must  be  discharged. 

We  are,  therefore,  of  opinion  the  decree  of  the  Chan- 
cellor dismissing  complainant's  bill  and  amended  bill  was 
and  is  correct,  and  it  is  affirmed,  and  complainant  is  taxed 
with  the  costs. 
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B.  H.  Sprankle  v.  Chables  Meyekntick. 

Writ  of  certiorari  denied  by  the  Supreme  ^ourt. 
(Knaxville.     September  Term,  1913.) 

1.  Monoir  fob  Dibected  Vebdict.    Effect  of  €ls  to  taking  case  fi^om 

fury  or  vice  versa. 

The  making  of  a  motion  for  a  directed  verdict,  unlike  a  de- 
murrer to  evidence,  does  not  take  a  case  from  the  Jury;  but 
Is  only  a  submission  to  the  Judge  of  the  question  whether 
the  case  shall  be  withdrawn,  or,  differently  expressed, 
whether  the  Jury  shall  be  required  peremptorily  to  render  a 
verdict  for  the  party  making  the  motion. 

2.  Nonsuit.     Motion  for  not  too  late  after  motion  for  directed 

verdict  and  before  direction  given. 

Under  Shannon's  Code,  section  4680,  providing  that  "The  plain- 
tiff may,  at  any  time  before  the  Jury  retires,  take  a  nonsuit, 
or  dismiss  his  action  as  to  any  one  or  more  defendants",  a 
motion  for  nonsuit  does  not  come  too  late  If  made  after  a 
motion  has  been  made  for  a  directed  verdict,  and  before  that 
motion  has  been  fully  disposed  of. 


Feom  Knox  County. 


Appeal  from  the  Circuit  Court  of  Ejiox  County.    Von 
A.  HuFFAKEB,  Judge. 

Chas.  S.  Smith  and  A.  C.  Gbimm  for  PlaintiflF. 

BuBROws  &  Hodges  for  Defendant. 

Mb.   Justice  Hughes  delivered  the  opinion  of  the 
Court. 
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Chaeles  Meyebnick  brought  this  suit  in  the  Circuit 
Court  of  Bjiox  County  to  recover  damages  for  personal 
injuries  received  while  he  was  in  an  elevator  in  what  is 
known  as  the  National  Building;  alleging,  as  the  basis 
of  his  right  of  recovery,  that  plaintiff  in  error,  B.  H. 
Sprankle,  was  the  owner  of  the  building,  and  was  having 
the  elevator  therein  operated  for  the  use  of  its  tenants  and 
the  public  generally,  and  that  while  it  was  thus  being  op- 
erated, Sprankle  carelessly  and  negligently  permitted  it 
to  become  and  be  out  of  repair,  and  that  by  virtue  thereof 
the  cable  broke  while  the  cage  was  ascending  in  the  shaft, 
and  he,  Meyemick,  was  injured.  Issue  was  taken  on  the 
declaration,  and  the  case  went  to  trial  before  the  Circuit 
Judge  and  a  jury,  and,  after  all  the  evidence  on  both  sides 
had  been  heard,  a  motion  was  made  on  behalf  of  Mr. 
Sprankle  to  have  the  jury  directed  to  return  a  verdict  in 
his  favor.  The  trial  Court,  after  hearing  arguments  on 
the  motion,  overruled  it  on  all  groimds  on  which  it  was 
based  except  one,  which  was  to  the  effect  that  plaintiff 
below  had  failed  to  introduce  any  evidence  showing  or 
tending  to  show  that  Mr.  Sprankle  was  the  owner  of  the 
National  Building,  or  that  he  was  in  any  way  connected 
with,  or  responsible  for,  the  condition  of  the  elevator 
therein.  As  to  this  ground  of  the  motion  the  Court  with- 
held  action  until  the  next  day,  stating  that  he  wanted  his 
memory  refreshed  by  the  stenographer  who  had  taken 
down  the  evidence,  as  to  what  the  evidence  was  on  that 
point.  On  making  that  statement  the  trial  Court  further 
announced  that  he  would  permit  the  case  argued  to  the 
jury  on  the  day  the  motion  was  made  so  as  to  save  time; 
and,  pursuant  to  this  announcement,  one  attorney  repre- 
senting plaintiff  below  proceeded  to  argue  the  case  to  the 
jury,  after  which  two  attorneys  representing  defendant 
below  argued  the  defendant's  side  of  the  case,  '^at  the  con- 
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elusion  of  which  third  argument,"  to  quote  from  the  min- 
ute entries,  "and  before  the  closing  argument  had  been 
made  by  plaintiff's  attorney,  the  plaintiff  moved  the  Court 
to  be  allowed  to  take  a  voluntary  nonsuit."  The  record 
further  recites  that  when  this  occurred,  "The  Court  stated 
that  he  was  of  the  opinion  that  plaintiff  was  entitled  to 
take  a  nonsuit  and  plaintiff's  motion  was,  therefore,  al- 
lowed and  the  jury  discharged,  and  the  adjournment  hour 
having  been  reached.  Court  was  adjourned  until  nine 
o'clock  A.M.^  June  25th." 

It  is  further  shown  by  the  record  that  when  Court  met 
on  the  next  morning  defendant  "excepted  to  the  action  of 
the  trial  Judge  in  allowing  plaintiff  to  take  a  nonsuit," 
and  that  after  the  Court  had  sustained  his  action  of  the 
previous  morning,  defendant  further  "moved  the  Court 
then  and  there  to  pass  on  his  motion  for  peremptory  in- 
strutions  upon  the  ground  on  which  the  Court  had  reserved 
his  decision,  which  motion  the  Court  declined  because 
plaintiff  had  already  been  allowed  to  take  a  nonsuit  and 
the  case  was  no  longer  before  the  Court."  Defendant  be- 
low appealed  from  this  action  of  the  Court  in  permitting 
the  nonsuit,  and  has  assigned  errors  in  this  Court. 

It  is  most  earnestly  insisted  in  the  briefs  of  counsel  for 
plaintiff  in  error,  as  it  was  in  oral  argument  at  the  bar  of 
this  Court,  that  the  motion  to  take  a  nonsuit  came  too  late, 
in  that  it  was  made  after  the  motion  to  direct  a  verdict  had 
been  made;  the  contention  being  that  a  motion  to  direct 
a  verdict  has  the  effect  of  taking  the  case  from  the  jury, 
and  that  under  our  statutes,  when  the  case  is  thus  taken 
from  the  jury  it  is  too  late  to  make  the  motion  to  take  a 
nonsuit.  The  provisions  of  Shannon's  Code,  sections 
4689  to  4691,  inclusive,  as  they  are  construed  in  the  case 
of  Railroad  v.  Sansom,  5  Cates,  683,  84  S.  W.,  615,  and 
the  holding  in  that  case  are  specially  relied  on.  The  statu- 
tory provisions  thus  relied  on  are  as  follows : 
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"4689.  Nonsuit  before  jury  retires;  but  defendant  may 
elect  to  proceed  on  set-off.  The  plaintiff  may,  at  any  time 
before  the  jury  retires,  take  a  nonsuit  or  dismiss  his  action 
as  to  any  one  or  more  defendants,  but  if  the  defendant 
has  pleaded  a  set-off  or  counter  claim,  he  may  elect  to  pro- 
ceed on  such  counted  claim  in  the  capacity  of  a  plaintiff. 

"4690. .  Defendant  may  ivithdraw  set-off.  The  defend- 
ant may,  in  like  manner,  withdraw  his  counter  claim  at 
any  time  before  the  jury  reires  to  consider  of  their  ver- 
dict. 

"4691.  In  trials  by  Court,  nonsuit  before  cause  finally 
submitted.  If  the  trial  is  by  the  Court  instead  of  the  jury, 
the  nonsuit  or  dismissal  provided  for  in  the  last  two  sec- 
tions shall  be  made  before  the  cause  is  finally  submitted 
to  the  Court  and  not  afterwards." 

In  the  Sansom  case  there  had  been  a  demurrer  to  evi- 
dence, and  a  motion  to  be  permitted  to  take  a  nonsuit 
was  made  thereafter;  and,  under  that  state  of  facts,  it 
was  held  that  by  virtue  of  these  statutory  provisions  the 
motion  to  be  permitted  to  take  a  nonsuit  came  too  late, 
the  Court  saying:  "Reading  sections  4689  and  4690  to- 
gether, it  is  perceived  that  by  the  retiring  of  the  jury  is 
meant  the  point  of  time  when  the  case  is  submitted  to 
them  *to  consider  of  their  verdict.'  The  reference  is  to 
the  practice  of  the  actual  withdrawal  of  the  jury  from 
the  box  for  the  purpose  indicated.  Sometimes,  however, 
after  the  argument  is  closed,  and  all  instructions  have  been 
delivered  to  them,  the  jury  are  permitted  to  make  up  their 
verdict  in  the  box  without  an  actual  retiring  for  the  pur- 
pose. We  are  of  opinion  the  Legislature  intended  that  the 
right  to  take  a  nonsuit  in  a  jury  case  should  finally  cease 
when  the  jury  should  properly  begin  Ho  consider  of  their 
verdict,'  under  the  law  as  above  stated,  whether  there 
should  be  an  actual  withdrawal  from  the  jury  box  or  not. 
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The  substance  of  the  matter  is  that  there  shall  be  no  non- 
suit allowed  after  a  case  has  been  fully  submitted  to  the 
consideration  of  the  jury.  .  .  .  But  when  there  is  a 
demurrer  filed  to  the  evidence  the  case  is  withdrawn  from 
the  jury,  the  Court  gives  them  no  instructions,  and  it  is 
not  in  their  power  to  render  a  verdict,  the  facts  being  fully 
ascertained  by  the  joinder  in  demurrer.  It  is  true  the  case, 
after  having  been  so  withdrawn,  may  be  again  submitted 
to  them  for  the  purpose  of  estimating  damages,  if  the 
Judge  overrules  the  demurrer ;  but  until  it  is  so  committed 
to  them  again,  it  is  as  fully  out  of  their  control  as  if  it 
had  never  passed  thereunder.  The  Circuit  Judge,  on  over- 
ruling the  demurrer,  may  submit  the  case  for  the  assess- 
ment of  damages  to  the  same  jury  or  to  a  new  jury,  as 
he  may  deem  best." 

We  do  not  question  the  soundness  of  this  holding,  but  we 
are  of  opinion  that  the  motion  for  the  direction  of  a  ver- 
dict does  not,  within  and  of  itself,  have  the  effect  of  with- 
drawing the  case  from  the  jury  as  does  the  demurrer  to 
evidence.  In  the  case  of  VirginiorTennessee  -  Hardware 
Company  v.  Hodges,  decided  by  our  Supreme  Court  at 
Knoxville  at  its  September  term,  1912,  the  opinion  in 
which  has  not  yet  been  oflScially  reported,  but  which  is 
found  in  149  S.  W.,  1056  (see  now  18  Cates,  370),  it 
was  held  that  even  the  making  of  motions  for  the  direc- 
tion of  a  verdict  by  both  sides  to  a  lawsuit  does  not  take 
the  case  from  the  jury  in  Tennessee.  And  in  the  case  of 
King  v.  Cox,  decided  at  a  later  date,  but  also  at  the  Sep- 
tember-1912  term  at  Knoxville,  our  Supreme  Court 
had  occasion  to  specially  and  elaborately  consider  the 
differences  between  motions  to  direct  verdicts  and  de- 
murrers to  evidence.  The  opinion  in  that  case  is  found 
reported  in  151  S.  W.,  59  (18  Cates,  553).  In  the  course 
of  the  opinion  in  that  case  it  was  said  by  the  present  Chief 
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Justice  of  our  Supreme  Court:  "In  the  demurrer  to  the 
evidence  the  defendant  sets  out  all  the  evidence  admitted 
by  the  trial  Judge  in  behalf  of  the  plaintiff,  and  confesses 
its  truth.  This  is  clinched  by  the  joinder  of  the  plaintifF. 
It  is  absolutely  binding  on  the  demurring  party,  with  all 
legal  and  reasonable  inferences  that  may  be  deduced  there- 
from, and  is  equivalent  to  a  special  verdict.  It  withdraws 
the  case  from  the  jury,  and  submits  to  the  Court  the  appli- 
cation of  the  law  to  the  facts.  .  .  .  On  a  motion  for 
peremptory  instructions,  no  joinder  is  necessary.  It  may 
be  made  at  the  close  of  the  plaintiff's  evidence,  or  at  the 
close  of  all  the  evidence.  If  the  evidence  is  conflicting 
on  material  points,  or  if  diverse  inferences  as  to  material 
matters  can  be  drawn  from  evidence  not  conflicting,  the 
case  must  go  to  the  jury,  and  cannot  be  decided  by  the 
Court.  The  motion  to  instruct  does  not  necessarily  dis- 
pose of  the  whole  case.  .  .  .  Likewise,  if  there  be  a 
question  as  to  the  credibility  of  witnesses,  the  case  must 
go  to  the  jury.  While  a  party  who  files  a  demurrer  to 
the  evidence  must  sustain  it  at  his  peril,  the  penalty 
being  a  judgment  against  him  if  he  fail,  such  is  not  the 
result  on  failure  to  sustain  a  motion  for  peremptory  in- 
structions. The  effect  simply  is  that  the  case  goes  to  the 
jury  for  trial.  The  party  who  files  a  demurrer  to  the  evi- 
dence says,  in  effect,  by  his  written  submission,  that  there 
is  no  doubt  as  to  any  of  the  facts,  and  purports  to  set  them 
all  out,  and,  if  there  is  any  apparent  conflict  in  the  evi- 
dence so  set  forth,  this  by  the  act  itself  of  flling  the  de- 
murrer submits  the  decision  and  determination  of  the 
question  of  fact  to  the  Court,  for  the  harmonizing  of  all 
the  evidence  in  respect  thereof;  while  one  who  files  a  mo- 
tion to  instruct,  although  he  asserts  the  evidence  is  without 
conflict,  yet  he  does  so  in  the  submission  to  the  rule  of 
law  that  if  there  be  any  conflict  or  any  material  or  de- 
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terminative  question  of  evidence  it  is  the  duty  of  the  Court 
to  overrule  such  motion  and  submit  the  case  to  the  jury. 
When  a  demurrer  to  the  evidence  is  filed,  the  case  as  al- 
ready stated  is  absolutely  at  once  withdrawn  from  the  jury, 
on  a  joinder  of  the  plaintiff,  while  on  a  motion  to  instruct 
the  question  is  submitted  to  the  Court  whether  the  case 
shall  be  withdrawn.  The  opinion  of  the  Court  is  merely 
invoked  as  to  whether  it  is  a  case  proper  for  the  jury,  or 
one  for  the  Court  alone,  and  the  motion  includes  in  effect 
a  request  of  the  Court  for  appropriate  action  in  the  event 
of  his  decision  one  way  or  the  other.  Under  the  former 
practice  no  verdict  of  the  jury  is  necessary,  proper  or  per- 
missible; in  the  latter  case,  the  jury  must  render  a  verdict, 
albeit  under  the  direction  of  the  Court" 

The  italics  in  the  foregoing  quotations  are  our  own,  and 
it  will  be  seen  from  the  entire  quotations,  and  especially 
from  the  portions  italicized,  that  the  making  of  a  motion 
for  the  direction  of  a  verdict  does  not  have  the  effect  of 
withdrawing  the  case  from  the  jury;  but,  as  said  by  our 
Supreme  Court,  it  is  a  submission  of  the  question  as  to 
whether  the  case  will  be  withdrawn,  or  as  differently  ex- 
pressed, whether  the  jury  shall  be  required  peremptorily 
to  render  a  verdict  under  the  directions  of  the  Court  in 
favor  of  the  party  making  the  motion.  We  think  these 
differences  between  the  effect  of  the  demurrr  to  evidence 
and  the  motion  to  direct  a  verdict  differentiate  the  case 
at  bar  from  the  Sansom  case  and  become  conclusive  of  the 
case  at  bar.  The  motion  to  direct  a  verdict,  not  having 
the  effect  of  withdrawing  the  case  from  the  jury,  under 
the  express  terms  of  our  statutes  the  application  for  non- 
suit came  in  time,  and  the  nonsuit  was  properly  permitted. 

It  can  be  further  said  that  it  would  have  been  anomolous 
and  illogical  to  require  the  case  argued  to  the  jury  if  the 
mation  to  direct  a  verdict  had  already  withdrawn  it  from 
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the  consideration  of  the  jury.  The  very  fact  that  it  was 
still  before  the  jury  in  the  sense  that  it  was  proper  to  argue 
it  to  the  jury,  refutes  the  position  that  it  was  withdrawn 
from  its  consideration.  So  that  both  in  logic  and  in  law 
it  is  clear  that  the  action  of  the  trial  Court  was  proper, 
and  its  judgment  is  affirmed,  with  costs. 


B.  H.  Sprankle  v.  Lula  Mathis. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(KnoxviUe,     September  Term,  1913.) 

I.  Evidence,  Cbbcumstantial.     Weight  of, 

i'lrcumstantial  evidence  may  be  sufficient  to  overcome  the  posi- 
tive swearing  of  witnesses. 

« 

!\  Negligence  as  Remote  Cause.    When  there  is  a  new  and  inter- 
vening cause. 

An  Injury  that  results  from  an  act  of  negligence,  but  that  could 
not  have  been  foreseen  or  reasonably  anticipated  as  Its  prob- 
able consequence,  and  that  would  not  have  resulted  w^lthout 
a  new  and  Independent  cause  InteiTuptlng  the  natural  se- 
quence of  events,  is  not  actionable,  as  the  Intervening  cause 
is  the  proximate  cause  and  the  negligence  is  the  remote  cause. 

3.  Negligence  as  the  Proximate  or  Remote  Cause.     Test,  not 
first  when  there  are  independent  concurring  oases. 

The  test  as  to  whether  negligence  is  the  proximate  or  remote 
cause  of  an  Injury,  where  there  are  other  causes  concurring, 
Is:  Was  the  Injury  the  natural  and  probable  consequence  of 
the  negligence,  such  as  could  have  been  reasonably  antici- 
pated to  flow  from  it?  If  so  it  is  the  proximate  cause,  notwith- 
standing other  concurring  causes,  if  not  the  other  concurring 
causes  cannot  make  it  the  proximate  cause.  If.  however,  the 
concurring  causes  are  themselves  the  result  of  the  negligence, 
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then  it  will  be  treated  as  the  probable  cause,  though  the 
negligence  without  the  concurring  causes  would  not  have 
caused  the  injury. 

4.  Transcript  of  Record.    Paper  merely  copied  into  not  part  of. 

An  affidavit  merely  copied  into  a  record  or  transcript  and  not 
made  part  of  it  by  bill  of  exceptions  or  otherwise,  as  exhibits, 
etc.,  is  not  a  part  of  the  record. 


From  Knox  County. 


Appeal  from  the  Circuit  Court  of  Knox  County.  Von 
A.  HuFFAKER,  Judge. 

Chas.  S.  Smith  and  A.  C.  Grimm  for  Plaintiff. 

Shields,  Cates  &  Mountoastle  for  Defendant. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

Miss  Lula  Mathis  brought  this  suit  in  the  Circuit 
Court  of  Knox  County  to  recover  damages  for  personal 
injuries  received  as  the  result  of  the  falling  of  a  cage  of 
an  elevator  in  the  National  Building  in  the  city  of  Knox- 
ville,  in  which  she  was  a  passenger.  Verdict  and  judg- 
ment were  obtained  for  $1,250,  and  the  motion  of  defend- 
ant below,  B.  H.  Spankle,  for  a  new  trial  having  been 
overruled,  he  appealed  to  this  Court,  and  has  here  made 
fifteen  formal  assignments  of  error.  We  will  not  take  up 
all  the  assignments  seriatim,  as  some  of  them  but  repeat 
the  same  question  in  different  forms,  while  others  are  so 
related  as  that  they  can  be  considered  together. 

At  th*^  conclusion  of  the  testimony  offered  on  behalf  of 
plaintifi  below,  and  again  at  the  conclusion  of  all  the  testi- 
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mony,  defendant  below  having  offered  testimony  in  his 
own  behalf,  motions  were  made  to  have  the  jury  return 
a  verdict  in  his  favor.  These  motions  were  each  time 
overruled,  and  the  rulings  of  the  Court  thereon  are  as- 
signed j>8  errors. 

Miss  Mathis,  plaintiff  below,  was  in  the  employ  of  M.  B. 
Amstein  &  Co.,  and  was  in  the  habit  of  going  to  the  second 
floor  of  the  National  Building,  which  is  situated  near  the 
business  house  of  M.  B.  Amstein  &  Co.,  to  eat  her  noon 
meal,  or  take  a  lunch,  where  meals  were  provided  and 
served  by  what  is  known  as  the  Girls'  Friendly  Society. 
On  April  25,  1910,  about  the  noon  hour,  or  perhaps  some- 
what thereafter.  Miss  Mathis  started  to  the  second  story 
of  the  National  Building  to  take  a  lunch.  She 
entered  that  building  and  passed  through  a  door  and 
into  a  hallway  or  vestibule  to  where  an  elevator  entrance 
was  provided,  and,  finding  the  door  open  and  the  elevator 
cage  there  ready  to  receive  those  desiring  to  enter,  as  she 
says,  she  stepped  into  the  cage,  when  a  Mr.  Holden,  who, 
as  she  thinks,  had  gone  in  advance  of  her  into  the  hallway 
or  vestibule,  entered  just  behind  her,  and  following  him 
another  man  with  two  children  entered.  A  colored  boy  was 
the  regular  operator  of  the  elevator,  but  he  was  not  present, 
and  Mr.  Holden,  who  occupied  an  ofSlce  in  the  National 
Building,  when  these  people  had  entered,  proceeded  to  op- 
erate the  elevator  in  a  careful  and  the  usual  manner,  as 
he  and  all  the  other  witnesses  testify,  but  when  it  had 
ascended  to  almost  the  point  of  landing  on  the  second 
floor  the  cable  broke  or  gave  way  and  the  cage  fell.  As  a 
result  Miss  Mathis'  right  ankle  was  broken. 

The  regular  operator  of  the  elevator,  according  to  his 
testimony,  had  shut  down  the  elevator  because  "it  felt  like 
it  was  working  out  of  order,"  and  had  written  on  the  door 
in  large  letters  the  words,  "Out  of  order,"  and  closed 
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the  door  to  the  extent  of  latching  it,  and  gone  out  to  get 
someone  to  fix  it,  and  was  gone  about  five  minutes,  during 
which  time  the  accident  occurred.  At  the  time  he  left, 
according  to  his  testimony,  there  was  another  colored  boy 
present  who  had  been  operating  the  elevator  some  at  times 
when  the  regular  operator  was  not  there,  and  especially 
at  the  noon  hour  when  the  regular  operator  would  go  to 
get  his  noon  meal.  This  colored  boy  who  operated  the 
elevator  at  times  for  the  regular  operator,  swears  that  he 
saw  the  regular  operator  write  the  words  "out  of  order" 
on  the  door,  and,  to  use  his  language,  saw  him  "pull  it 
shut."  In  answer  to  the  question,  "Did  he  leave  it  stand- 
ing open  one  or  two  or  three  inches,  or  close  it  all  the 
way"  ?  he  answers,  "He  just  pulled  it  shut.  I  don't  know 
whether  he  left  it  open  any  or  not.  I  know  he  pulled  it 
shut."  And  he  repeatedly  uses  the  vague  expression  that 
he  does  not  know  whether  it  was  left  entirely  closed  or 
whether  it  was  shut.  This  helper  says  that  when  the  reg- 
ular operator  left,  "he  left  me  standing  there  'side  of  the 
building,"  clearly  indicating,  when  his  language  is  taken 
in  connection  in  which  it  is  used,  as  we  think,  that  he  was 
left  there  by  the  side  of  the  building  in  the  vestibule  where 
the  elevator  was.  To  quote  from  his  testimony,  this  wit- 
ness, at  one  place,  testifies  with  reference  to  the  door  as 
follows : 

"Q.  When  you  pushed  the  door  to,  would  it  latch, 
would  the  jar  catch  and  latch  the  door  ? 

"A.  Sometimes  it  would  latch. 

"Q.  Sometimes  it  would  latch? 

"A.  Yes,  sir;  push  it  shut,  it  would  latch. 

"Q.  If  you  pushed  it  to  right,  it  would  latch,  would  it ! 

"A.  Yes,  sir ;  push  it  to  right,  it  would  latch. 

"Q.  Do  you  loiow  whether  it  latched  on  this  occasion 
when  Albert  (the  regular  operator)  shut  the  door  ? 
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"A.  No,  sir;  I  don't  know  whether  it  latched  then  or 
not,  because  he  told  me  he  wasn't  going  to  run  it,  and  I 
just  came  out  front. 

"Q.  Did  he  close  the  door  all  the  way  over? 

"A.  He  pulled  it  shut ;  yes,  sir. 

"Q.  Did  he  leave  it  standing  open  one  or  two  or  three 
inches,  or  close  it  shut  all  the  way  ? 

"A.  He  just  pulled  it  shut.  I  don't  know  whether  he 
left  it  open  any  or  not.    I  know  he  pulled  it  shut." 

Mr.  Holden,  who  was  operating  the  elevator  at  the  time 
the  cage  fell,  and  who  thinks  Miss  Mathis  was  in  the  ele- 
vator when  he  entered  the  vestibule  and  first  observed  her, 
though  she  thinks  he  was  in  the  vestibule  when  she  went 
in,  says  that  when  he  went  into  the  vestibule  he  started 
to  go  up  a  stairway  leading  from  the  hall  or  vestibule  from 
which  the  elevator  entered,  and  that  when  he  went  to  step 
up  on  the  first  step  of  the  stairway,  he  noticed  Miss  Mathis 
then  in  the  elevator,  and  decided  that  he  would  run  it 
up  to  take  her  to  the  second  floor.  He  says  he  had  previ- 
ously been  told  by  the  regular  operator  how  to  run  it,  and 
that  he  had  run  it  before,  and  gives  these,  together  with 
his  desire  to  accommodate  Miss  Mathis  as  his  reasons  for 
undertaking  to  operate  the  elevator  on  this  occasion. 

On  the  question  of  his  and  other  tenants'  before  that 
time  having  operated  the  elevator  he  is  asked  and  answers 
as  follows : 

"Q.  Had  you  run  the  elevator  before  this  day  ? 
"A.  Yes,  sir. 

"Q.  Many  times,  or  few  times? 
^'A.  Oh,  a  number  of  times. 

"Q.  Was  it  customary  for  the  tenants  of  the  building 
there  to  run  the  elevator  when  the  boy  was  not  there  ? 
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"A.  Well,  I  don't  (know)  as  it  could  be  said  to  be 
customary. 

"Q.  You,  yourself,  were  in  the  habit  of  running  it,  were 
you  not? 

"A.  Well,  yes." 

He,  in  other  parts  of  his  testimony,  swears  to  sub- 
stantially the  same  effect,  in  one  place,  in  speaking  of 
having  seen  others  than  the  two  boys  already  spoken  of 
as  the  operators  operate  the  elevator,  going  to  the  extent 
of  giving  the  name  of  one  other  party  who  he  had  seen 
operate  it,  and  with  whom  he  says  he  had  ridden  when 
running  it;  and  from  these  facts  he  says  he  "supposed 
that  it  was  all  right  for  anyone  that  wanted  to  to  run  it." 
He  says  he  cannot  say  how  many  times  he  had  ridden  with 
this  other  man — a  Mr.  Smith — ^whom  he  says  he  had  seen 
running  the  elevator  and  with  whom  he  had  ridden  when 
he  was  operating  it,  and  further  says  that  he  thinks  this 
occurred  in  the  absence  of  the  regular  elevator  boy.  Miss 
Mathis  assumed,  without  knowledge  to  the  contrary  or 
anything  to  put  her  on  notice,  that  Holden  had  a  right  to 
operate  the  elevator. 

All  of  the  testimony  indicates  that  at  the  time  Miss 
Mathis  entered  the  elevator  the  door  was  pushed  so  far 
back  into  a  slot  into  which  it  worked  that  the  words,  "out 
of  order,"  which  had  been  written  on  it  could  not  be  seen ; 
and  that  the  door  was  entirely  open,  or  so  nearly  so  that 
the  little  space  that  projected  out  of  the  slot  was  insig- 
nificant. Some  of  the  testimony  is  to  the  effect  that  the 
door  lacked  perhaps  three  inches  of  being  entirely  back 
into  the  slot. 

It  is  insisted  on  behalf  of  plaintiff  in  error  that  the 
tegular  operator  having  testified  that  he  left  the  door  en- 
tirely closed  and  latched,  and  no  one  having  contradicted 
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this,  it  is  established  as  a  fact  in  the  case  that  he  did  close 
it,  and  that  it  follows  that  some  unauthorized  person  raised 
the  latch  and  opened  the  door,  it  appearing  that  it  might 
have  been  raised  by  one  from  the  outside  by  special  eflFort, 
We  are  not  able  to  assent  to  this  proposition.  The  boy^ 
who  had  been  assisting  in  the  operation  of  the  elevator 
shows  that  he  had  gone  just  out  of  the  elevator  and  taken 
his  seat  on  the  outside  of  the  building  when  the  regular 
operator  left,  and  he  likewise  shows  that  the  accident  oc- 
curred in  about  five  minutes  after  he  had  gone.  He  fur- 
ther gives  the  names  of  the  people  who  had  entered  the 
building  during  that  time.  These  people  all  show  that 
they  did  not  open  the  door,  but  each  and  every  one  shows, 
that  it  was  open  when  he  entered ;  and  we  think  the  fact 
that  the  door  was  found  actually  standing  open  just  after 
the  operator  left,  together  with  the  testimony  of  the  assist- 
ant operator  who  was  present  when  it  was  closed,  showing: 
that  he  could  not  say  it  was  closed  by  the  operator  when 
he  left,  are  potent  as  evidence  to  contradict  the  regular 
operator  when  he  says  he  left  it  entirely  closed,  and  that 
from  this  evidence  the  jury  was  abundantly  warranted  in 
finding  that  he  did  not  leave  it  closed.  It  cannot  be  ques- 
tioned but  that  circumstances  may  contradict  the  positive 
swearing  of  witnesses,  and  we  think  it  impossible  to  read 
the  record  in  this  case  without  coming  to  the  conclusion 
that  the  circumstances,  which  are  too  voluminous  to  be 
detailed  in  this  opinion,  with  great  force  contradict  the 
evidence  of  the  operator  when  he  swears  he  left  the  door- 
closed,  and  that  the  jury  were  more  than  supported  when, 
they  refused  to  believe  him  on  that  matter. 

Of  course,  if  the  operator  went  away  and  left  the  door 
open  with  the  cage  at  that  point  ready  to  be  entered,  as  we- 
say  the  jury  was  justified  in  finding  that  he  did  do,  and 
that,  too,  without  anything  visible  to  warn  the  public  or 
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those  who  might  have  occasion  to  enter^  that  the  elevator 
was  out  of  order,  that  was  n^ligence  with  which  the 
owner  is  chargeable.  That  the  operator  knew  it  was  out 
of  order  is  unquestioned,  because  he  admits  that  he  left 
for  the  very  purpose  of  having  it  repaired  or  "fixed,"  as 
he  expresses  it. 

It  is  next  said  that  the  act  of  Holden  in  going  into  the 
elevator  and  operating  it  without  authority  was  an  inde- 
pendent intervening  cause  or  agency  which  became  the 
proximate  cause  of  the  injury,  and  that  for  that  reason  the 
plaintiff  in  error  cannot  be  held  liable;  and  the  case  of 
Cole  V.  German^s  Saving  <&  Loa/n  Society,  59  C.  C.  A., 
593,  124  Fed.  Hep.,  113,  is  strongly  relied  on  in  support 
of  this  proposition.  We  have  read  the  opinion  in  that  case 
with  painstaking  care,  and  while  we  find  the  facts  of  that 
case  and  the  facts  of  the  case  at  bar  strikingly  parallel, 
we  find  differences  which,  even  according  to  the  holding  of 
that  case,  make  plaintiff  in  error  liable  in  the  case  at  bar. 
The  facts  of  that  case,  in  so  far  as  it  is  necessary  to  set 
them  out  for  the  present  purpose,  as  they  are  stated  in 
the  opinion  of  the  Court,  are  as  follows : 

"The  plaintiff,  Viola  Cole,  sued  the  German  Savings 
&  Loan  Society  for  damages  which  she  alleged  were  the 
result  of  its  negligence  in  the  care  and  operation  of  its 
elevator,  and  at  the  close  of  the  trial  these  facts  were  es- 
tablished: About  4  o'clock  in  the  afternoon  of  a  bright, 
sunshiny  day  in  May,  the  plaintiff,  a  lady  32  years  of  age, 
entered  the  hall  of  a  building  of  the  German  Savings  & 
Loan  Society  for  the  purpose  of  riding  on  an  elevator  to 
an  upper  story.  The  well  of  this  elevator  was  about  forty 
feet  distant  from  the  entrance  to  the  hall,  into  which  it 
opened.  It  was  separated  from  the  hall  by  a  door,  which 
at  the  time  was  standing  open  not  more  than  ten  inches. 
As  the  plaintiff  passed  through  this  hall,  a  boy  who  was 
84 
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a  stranger  to  her,  and  who  was  not  employed  by  or  author- 
ized to  act  for  the  defendant,  but  who  had  been  seen  by 
one  of  the  witnesses  prior  to  that  time  endeavoring  to 
operate  the  elevator  once,  and  riding  upon  it  and  visit- 
ing the  boy  in  charge  of  it  a  dozen  times,  hurriedly  passed 
the  plaintiff,  seized  the  sliding  door  to  the  elevator  shaft, 
pushed  it  back  as  far  as  it  would  go,  and  stepped  back. 
The  elevator  was  at  the  upper  story  in  charge  of  its  regular 
operator.  The  plaintiff  supposed  that  the  strange  boy 
was  the  operator  of  the  elevator,  stepped  into  the  shaft, 
and  fell  ten  and  one-half  feet  to  its  bottom,  and  was  seri- 
ously injured." 

The  trial  Court,  under  this  state  of  facts,  directed  a 
verdict  for  defendant,  and  that  action  was  held  proper 
by  the  Circuit  Court  of  Appeals.  In  the  course  of  the 
opinion  by  Sanbum,  Judge,  speaking  for  the  last  named 
Court,  it  is  said  that  the  crucial  question  there  was, 
"whether  or  not  the  negligence  of  the  defendant  was  the 
proximate  cause  of  the  injury  of  the  plaintiff."  And  in 
distinguishing  between  proximate  and  independent  inter- 
vening remote  causes  the  following  language  is  used : 

"An  injury  that  results  from  an  act  of  negligence,  but 
that  could  not  have  been  foreseen  or  reasonably  anticipated 
as  its  probable  consequence,  and  that  would  not  have  re- 
sulted from  it,  had  not  the  interposition  of  some  new  and 
independent  cause  interrupted  the  natural  sequence  of 
events,  turned  aside  their  course,  and  produced  it,  is  not 
actionable.  Such  an  act  of  negligence  is  the  remote,  and 
the  independent  intervening  cause  is  the  proximate,  cause 
of  the  injury.  .  .  .  The  independent  intervening  cause 
that  will  prevent  a  recovery  on  account  of  the  act  of  omis- 
sion of  a  wrongdoer  must  be  a  cause  which  interrupts  the 
natural  sequence  of  events,  turns  aside  their  course,  pre- 
vents the  natural  and  probable  result  of  the  original  act 
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or  omission,  and  produces  a  different  result,  that  could 
not  have  been  reasonably  anticipated.  .  .  .  The  test 
of  the  liability,  therefore,  in  case  of  concurring  negligence 
is  the  same  that  it  is  in  all  other  actions  for  negligence. 
It  is  the  true  answer  to  the  questions:  Was  the  injury 
the  natural  and  probable  consequence  of  the  act  on  which 
the  action  is  based  ?  Was  it  reasonably  to  be  anticipated 
from  that  act?  If  it  was,  the  action  may  be  maintained, 
although  the  negligence  of  another  concurred  to  produce 
the  ontoward  result.  If  it  was  not,  the  act  of  negligence 
will  not  sustain  an  action,  whether  the  act  of  another  con- 
curred or  failed  to  concur  to  produce  it.  A  negligent  act 
from  which  an  injury  could  not  have  been  foreseen  or  rea- 
sonably anticipated'  is  too  remote  in  the  line  of  causation 
to  sustain  an  action  for  an  injury  in  every  case,  and  the 
concurring  negligence  of  another  cannot  make  it  less  re- 
mote, nor  charge  him  who  committed  it  with  responsibility 
for  it  to  which  he  would  not  have  been  liable  to  answer  in 
the  absence  of  the  negligence  of  the  third  party. 

"It  is  not  here  asserted  that  there  may  not  be  many 
cases  in  which  one  who  has  committed  a  negligent  act  may 
be  liable  for  an  injury  which  is  the  result  of  his  wrongful 
act  and  of  the  concurring  negligence  of  another,  but  which 
would  not  have  followed  in  the  absence  of  the  recklessness 
of  the  third  party.  The  succeeding  or  concurring  negli- 
gence of  another  and  its  evil  consequences  may  be  the 
natural  and  probable  result  of  a  defendant's  act  of  negli- 
gence, so  that  the  latter  may  be  actionable.  .  .  .  The 
question  always  is,  was  there  an  unbroken  connection  be- 
tween the  wrongful  act  and  the  injury,  a  continuous  opera- 
tion ?  Did  the  facts  constitute  a  continuous  succession  of 
events,  so  linked  together  as  to  make  a  natural  whole,  or 
was  there  some  new  and  independent  cause  intervening 
between  the  wrong  and  the  injury  ?  Railway  Co.  v.  Kel- 
log,  94  U.  S.,  469,  475 ;  24  L.  Ed.,  256." 
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We  might  here  add  that  these  diatiiictioiis  between  pras- 
imate  and  intervening  remote  causes  are  recognized  by 
all  the  authorities.  See  1  Thompson  on  Negligence,  sec- 
tions 49  and  50,  where  many  cases  in  point  are  referred 
to.  In  section  49,  quoting  from  Lane  v.  Atlantic  Works, 
111  Mass.,  136,  it  is  said:  'The  act  of  a  third  person, 
intervening  and  contributing  to  a  condition  necessary  to 
the  injurious  effect  of  the  original  negligence  will  not  ex- 
cuse the  first  wrongdoer,  if  such  act  ought  to  have  been  fore- 
seen. The  original  negligence  still  remains  a  culpable,  di- 
rect cause  of  the  injury.  The  test  is  to  be  found  in  the 
probable  injurious  consequences  which  were  to  be  antici- 
pated, not  in  the  number  of  subsequent  events  and  agencies 
which  might  arise." 

Applying  these  principles  it  is  further  said  in  the  case 
of  Cale  V.  Germa/n  Savings  <&  Loan  Society,  "The  burden 
of  proof  was  upon  the  plaintiff  to  establish  a  state  of  facts 
which  would  naturally  lead  to  the  conclusion  that  her  en- 
trance and  fall  in  the  well  were  the  natural  and  probable 
consequences  of  these  acts  of  negligence  committed  by  the 
defendant."  And  it  was  held  that  the  proximate  cause 
of  the  injury  in  that  case  was  the  "act  of  the  trespasser 
who  opened  the  door  and  extended  to  the  plaintiff  the  in- 
vitation to  step  into  the  darkness  and  fall." 

After  thus  announcing  the  legal  principles  and  analyz- 
ing the  facts  of  that  case,  the  Court  uses  the  following 
very  significant  language  with  reference  to  the  efforts 
of  counsel  to  escape  the  conclusion  that  the  act  of  the 
trespasser  was  the  proximate  cause  of  the  injury:  "But 
counsel  seek  to  escape  from  the  natural  effect  of  this  evi- 
dence by  the  contention  that  the  voluntary  act  of  the 
strange  boy  in  opening  the  door  of  the  well  when  the  ele- 
vator was  at  an  upper  floor  could  and  should  have  been 
foreseen  and  anticipated  as  the  probable  result  of  the  un- 
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locked  door,  of  the  visits  of  the  boy  upon  the  elevator,  and 
of  his  previous  attempt  to  operate  it.  The  argument  loses 
sight  of  the  fact  that  the  wrongful  act  of  this  trespasser 
was  not  committed  in  operating,  or  in  attempting  to  oper- 
ate, the  elevator,  in  riding  or  visiting  upon  it,  or  in  the 
doing  of  any  act  which  he  had  ever  done  before" ;  thus  in 
effect  conceding  that  if  the  trespasser  had  ever  done  that 
act  before  there  might  be  liability.  Now,  with  that  con- 
cession, what  can  be  said  where  there  is  positive  evidence 
that  Holden  in  the  instant  case  had  not  only  operated  the 
elevator  before,  but  was  actually  in  the  habit  of  doing  so  ? 

But  it  is  said  that  plaintiff  in  error  did  not  know  of 
this  habit;  the  reply  to  which  is  that  in  the  exercise  of 
reasonable  diligence  he  should  have  known  of  it,  or  at  least 
the  question  of  his  knowledge  or  being  chargeable  there- 
with was  a  question  for  the  jury.  It  is  also  said  that  Miss 
Mathis  did  not  know  of  the  habit  of  Holden  to  operate 
the  elevator,  and  such  is  the  fact,  but  how  can  this  be 
material  ?  The  fact  that  she  did  not  know  of  one  of  the 
controlling  causes  of  negligence  with  which  the  owner  is 
chargeable  certainly  does  not  relieve  the  owner  from 
liability. 

But  aside  from  and  independent  of  the  Cole  case,  under 
the  holding  of  our  Supreme  Court  in  the  case  of  Building 
&  Loam,  Association  v.  Lawson,  13  Pickle,  367,  there  was 
liability  on  the  part  of  the  owner  where  one  not  the  oper- 
ator of  an  elevator  but  meaning  only  to  become  a  passen- 
ger therein,  on  merely  seeing  the  door  open,  entered  for 
the  purpose  of  becoming  such  passenger  and  herself  began 
operating  it  in  the  absence  of  any  operator  and  was  in- 
jured by  so  doing.  Under  the  doctrine  of  that  case  it 
would  appear  that  the  instant  case  should  have  gone  to 
the  jury  even  if  Holden  had  never  operated  the  elevator 
in  the  National  Building  before.    We  are  at  a  loss  to  see 
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how  one  could  recover  who,  under  such  circumstances 
operated  an  elevator  herself,  but  could  not  recover  if,  un- 
der the  same  circumstances,  another  unauthorized  person 
attempted  to  operate  it.  In  truth,  the  facts  of  the  instant 
ca«^e  are  more  favorable  to  a  recovery  than  were  the  facts 
of  the  Lawson  case,  even  if  Holden  had  never  before 
operated  the  elevator,  for  in  the  Lawson  case  the  injured 
plaintiff  attempted  to  operate  when  she  of  necessity  knew 
she  did  not  possess  the  requisite  skill,  while  in  the  instant 
case  Miss  Mathis  had  no  actual  knowledge  of  Holden's 
skill  or  lack  of  skill. 

We  think  it  clear  that  there  was  no  error  in  the  trial 
Court's  submitting  the  case  to  the  jury. 

There  is  another  assignment,  based  on  an  alleged  im- 
proper argument  of  counsel  for  plaintiff  below.  The  only 
matter  found  in  the  record  to  support  any  such  assignment 
is  an  affidavit  made  by  counsel  for  plaintiff  in  error  setting 
out  what  it  is  said  was  argued  to  the  jury.  This  affidavit, 
however,  is  not  made  a  part  of  the  record  by  the  bill  of 
exceptions  or  otherwise,  but  is  simply  copied  into  the  rec- 
ord. Under  this  state  of  facts  it  is  only  necessary  to  say 
that  the  affidavit  is  not  properly  a  part  of  the  record. 
Stewart  v.  State,  7  Cold.,  338 ;  State  v.  Hawkins,  7  Pickle, 
140. 

Other  assignments  of  error  are  disposed  of  in  an  opinion 
filed  with  the  record,  but  the  questions  involved  are  not 
of  sufficient  interest  to  require  publication. 

The  judgment  of  the  lower  Court  is  affirmed,  with  costs. 


^^^^^^^ 
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The  Oliver  Co.  v.  A.  Gbeenwood  &  Co.,  et  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Knoxville.    September  Term,  1913.) 

1.  Actions,  Ex  Contractu  ob  Elx  Delicto.    When  an  action  is  one 

in  tort  or  one  on  a  contract. 

Where  an  action  may  be  brought  In  assumpsit  for  breach  of  a 
contract,  or  for  a  tortious  violation  of  duty  growing  out  of 
the  contract,  at  the  option  of  the  aggrieved  party,  and  the 
same  facts  have  to  be  averred  substantially  In  either  case.  If 
the  contract  stipulations  are  set  out  and  Its  breach  averred 
and  the  action  Is  based  thereon  It  Is  one  on  the  contract ;  but, 
if  the  contract  obligations  are  set  out  as  mere  Inducement 
and  the  action  Is  based  on  a  breach  of  duty  growing  out  of 
the  contract  but  Imposed  by  law,  viz:  a  violation  and  dis- 
regard of  duties  which  the  law  Implies  from  the  contractural 
relations  of  the  parties,  It  Is  an  action  for  the  tort. 

2.  Same.    Case  in  judgment, 

O.,  a  general  contractor  engaged  In  erecting  a  building,  alleged 
in  his  declaration  that  G.,  a  subcontractor,  had  a  contract 
for  doing  the  glazing  and  painting,  under  which  It  was  G.*s 
duty  to  set  certain  plate  glass,  but  that.  Instead  of  setting 
same  In  a  good  workmanlike  manner,  as  In  duty  bound  under 
the  contract,  he  bandied  It  so  carelessly  and  negligently  that 
one  of  the  large  pieces  was  broken  and  destroyed,  and  that 
the  carelessness  and  negligence  of  G.  was  the  cause  of  the 
breaking,  and  that  because  of  the  negligence  and  carelessness, 
wrongs  and  defaults  of  G.,  O.  was  damaged  In  the  sum  of  five 
hundred  dollars ;  for  the  recovery  of  which  suit  was  brought. 
Held,  That  the  action  Is  one  to  recover  damages  for  the  tort, 
and  not  to  recover  for  a  breach  of  the  contract. 

3.  Pleadings.    When  action  is  trespass  on  the  case. 

The  declaration  making  the  case  stated  in  the  last  preceding 
division  of  the  syllabus  is  one  which  at  common  law  would 
have  been  trespass  on  the  case,  rather  than  one  of  simple 
trespass. 
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4.  Same.    Right  to  plead  as  at  common  law,  and  incidents. 

Under  the  provisions  of  Shannon's  Code,  section  4338,  parties 
litigant  in  Tennessee  have  the  right  to  plead  as  at  common 
law,  and  when  so  pleading  their  rights  under  the  issues  made 
up  are  preserved  as  at  common  law. 

5.  Same.     W?Mt  evidence  admissible  under  general  issue  in  tres- 

pass on  the  case. 

In  an  action  of  trespass  on  the  case,  as  distinguished  from  one 
of  simple  trespass  (the  one  mentioned  in  the  second  division 
of  this  syllabus),  under  the  general  issue  evidence  In  explana- 
tion of  a  contract  alleged  to  have  been  tortiously  breached, 
and  of  a  custom  among  glass  cutters  as  to  who  assumes  the 
risk  of  cutting  large  pieces  of  plate  glass,  and  of  statements 
of  plaintiff's  agent  as  to  who  would  assume  the  risk,  is  ad- 
missible on  behalf  of  defendant,  as,  in  such  situation,  what- 
ever would,  in  equity  and  good  conscience,  prevent  the  plain- 
tiff from  recovering  may  be  given  in  evidence,  except  alone 
the  statute  of  limitations. 


Fkom  Knox  County. 


Appeal  from  the  Circuit  Court  of  Knox  County.  Von 
A.    HuFFAKBB,  Judge. 

Horace  Vandevbntkb  and  Lindsay,  Young  &  Don- 
AiJ)SON  for  Plaintiff  in  Error. 

A.  Y.  BuEBOws  for  Defendant  in  Error. 

Mb.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  in  the  Circuit  Court  of  Kjiox 
County  in  1907,  and  in  1909  it  was  before  this  Court 
on  appeal  from  the  action  of  the  trial  Court  in  directing 
a  verdict  in  favor  of  defendant.     The  chief  question  at 
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issue,  then,  was  the  sufficiency  of  the  declaration  to  render 
admissible  certain  evidence.  This  Court  held  the  declara- 
tion sufficient,  reversed  the  judgment  of  the  trial  Court, 
and  remanded  the  case  for  further  proceedings,  and  on 
petition  for  certiorari  the  action  of  this  Court  was  affirmed 
by  the  Supreme  Court.  The  case  is  now  before  this  Court 
for  the  second  time,  and  again  the  contentions  of  the 
parties  center  around  the  pleadings.  Plaintiff  in  error, 
a  corporation,  which  was  plaintiff  in  the  Court  below,  con- 
tends that  the  action  is  one  ex  contractu,  while  defendant 
contends  that  it  is  one  ex  delicto;  and  the  assignments 
of  error  are  all  based  on,  and  the  contentions  in  the  case 
all  grow  out  of,  the  conceptions  of  the  parties  as  to  the 
character  and  sufficiency  of  the  pleadings.  In  this  situa- 
tion it  becomes  necessary  to  determine  first  just  what  the 
case  made  by  the  declaration  is,  whether  an  action  ex 
contractu  or  one  ex  delicto;  and,  second,  just  what  issues 
are  made  by  the  pleadings  filed  subsequent  to  the  declara- 
tion, when  considered  in  connection  with  the  declaration. 

The  declaration  avers  that  The  Oliver  Company  was  the 
general  contractor  for  the  construction  and  erection  of  a 
building  in  Knoxville  known  as  the  VanDeventer  Build- 
ing, and  was,  in  January,  1906,  engaged  in  the  construc- 
tion thereof;  that  Albert  Greenwood  and  Charles  Green- 
wood, both  of  whom  are  made  defendants,  operating  imder 
the  firm  name  of  A.  Greenwood  &  Co.,  were  subcontractors 
for  the  painting  and  glazing  to  be  done  in  the  building,  and 
that  as  such  sxtbcontraetors  it  became  and  was  their  duty 
to  set  and  fix  in  place  certain  plate  glass  which  plaintiff 
furnished  and  provided  on  the  site  of  the  building;  and 
it  then  proceeds  as  follows: 

"Plaintiff  avers  that  defendant,  after  accepting  said 
glass  in  said  good  order  and  condition,  and  unbroken  and 
after  taking  charge  of  the  same,  instead  of  taking  care  of 
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same,  and  handling  same  and  setting  same  in  place,  in 
like  good  order  and  condition,  and  in  a  good  workmanlike 
manner,  as  they  were  in  duty  bound  to  do  under  their  con- 
tract with  plaintiflF,  handled  same  so  carelessly  and  neg- 
ligently that  one  of  the  large  pieces  of  plate  glass  intended 
to  be  used  for  said  front  or  show  windows  of  the  store  as 
aforesaid,  was  and  became  broken,  destroyed  and  rendered 
wholly  unavailable  for  use  anywhere  in  said  building, 
and  this  without  any  neglect  or  default  on  the  part  of 
plaintiff. 

"Plaintiff  avers  that  defendant's  carelessness  and  negli- 
gence was  the  prime,  proximate  and  efficient  cause  of  the 
breaking,  destruction  and  loss  of  said  piece  of  plate  glass. 

"Plaintiff  further  avers  that  owning  to,  and  because 
of  defendant's  said  negligence  in  breaking  and  destroy- 
ing said  piece  of  plate  glass  as  aforesaid,  that  it  was  com- 
pelled to  purchase  and  furnish  another  large  piece  of  plate 
glass  to  replace  the  one  so  broken  and  destroyed  by  defend- 
ants as  aforesaid,  for  which  it  had  to  pay  a  large  sum  of 
money,  that  plaintiff  had  also  to  pay  other  large  sums  of 
money  as  freight  charges  on  said  piece  of  plate  glass  pur- 
chased and  furnished  by  it  to  replace  the  piece  destroyed 
as  above  alleged,  and  further  and  additional  sums  of 
money  for  drayage  on  same  from  the  railroad  depot  to  the 
site  of  said  building. 

"From  all  of  which  negligence,  carelessness  and  wrongs 
and  defaults,  of  defendants,  plaintiff  was  damaged  in  the 
sum  of  five  hundred  dollars,  for  which  it  sues  defendants." 

There  is  no  averment  in  this  declaration  of  any  promise 
by  defendants  to  pay  any  amount  because  of  the  breaking 
of  the  glass. 

Treating  this  case  as  one  which  might  have  been  brought 
for  breach  of  the  contract,  or  for  the  tort,  at  the  option  of 
the  party  suing,  the  following  are  apposite  • 
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In  4  Standard  Encyc.  of  Procedure,  page  661,  is  found 
this: 

"In  eases  where  the  plaintiff  has  an  election  to  sue  in 
assumpsit  for  a  breach  of  contract,  or  to  bring  an  action 
on  the  case,  for  a  violation  of  duty  growing  out  of  the  con- 
tract, it  is  often  difficult  to  determine  whether  a  count  is 
in  form  ex  contractu  or  ex  delicto.  The  same  facts  have 
to  be  averred  substantially  in  both  instances,  the  difference 
being,  that  in  one  the  complaint  declares  on  the  contract, 
and  assigns  breaches  of  the  contractual  stipulations;  and 
in  the  other,  the  contract  is  stated  as  mere  inducement,  and 
the  cause  of  action  is  founded  on  a  breach  of  duty  growing 
out  of  the  contract  and  imposed  by  law.  Though  the 
transaction  may  have  had  its  origin  in  a  contract,  if  the 
facts  stated  show  that  the  cause  of  action  is  a  violation 
or  disregard  of  duties  which  the  law  implies  from  the 
contractual  relations  and  conditions  of  the  parties,  the 
count  will  be  regarded  as  in  case.  The  test  of  certain  and 
easy  application  is,  the  measure  of  recovery  to  which  the 
count  is  adapted." 

See  also  1  Chitty  on  Pleadings,  star  page  152,  where 
it  is  said  that  in  the  English  case  of  Mast  v.  Ooodson,  3 
Wils.,  348,  "it  was  held  that  a  count  in  case,  setting  out 
an  agreement  by  which  the  plaintiff  was  to  build  a  yard 
in  defendant's  close,  and  lay  out  not  less  than  20  1,  and 
was  to  enjoy  it  for  life,  and  averring  that  plaintiff  built 
the  yard  and  enjoyed  it  for  some  years  as  an  easement, 
but  defendant  afterwards  wrongfully  obstructed  him  in  the 
enjoyment  of  it,  was  good.  In  that  case  the  action  was 
founded  on  a. contract;  but  the  obstruction  to  the  plain- 
tiff's right  for  which  the  action  was  brought  was  ex  delicto, 
although  the  right  also  arose  out  of  the  contract" 

Other  authorities  might  be  cited  and  quoted  from,  but 
they  are  all  to  the  same  effect,  and  it   is   therefore   not 
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deemed  necessary.  Applying  the  principles  announced  in 
the  two  just  quoted  from,  we  think  it  clear  beyond  con- 
troversy that  the  action  in  this  case  is  for  the  tort  rather 
than  for  breach  of  contract;  the  charge  being  that  instead 
of  handling  the  glass  as  defendant  was  in  duty  bound  to 
do  under  the  contract,  it  was  ''so  carelessly  and  negligently 
handled"  that  one  of  the  large  pieces  or  plates  was  broken ; 
and  again  that  defendant's  ^^carelessness  and  negligence 
was  the  prime,  proximate  and  efficient  cause  of  the  break- 
ing;"  and,  further,  that  because  of  that  breaking  plaintiff 
was  compelled  to  furnish  other  pieces  of  glass  to  replace 
the  one  broken  and  to  pay  other  large  sums  of  money  as 
freight  charges  and  drayage ;  and  the  declaration  then  con- 
cluding with  the  statement  that,  "For  all  of  which  negli- 
gence, carelessness  and  wrongs  and  defaults  of  defendants, 
plaintiff  was  damaged  in  the  sum  of  five  hundred  dollars, 
for  which  it  sues  defendants."  So  that  here  is  an  express 
claim  put  forward  for  $500  because  of  the  negligence,  de- 
faults and  wrongs  of  defendants,  and  not  only  that,  but 
an  effort  to  recover  for  all  the  incidents  of  the  wrongs 
rather  than  for  breach  of  the  contract.  Clearly  the  setting 
out  of  the  contract  is  an  allegation  by  way  of  inducement. 

Having  reached  the  conclusion  that  this  is  an  action 
ex  delicto,  we  will  consider  the  issue  tendered  by  the  de- 
claration and  made  by  pleadings  filed  subsequent  thereto ; 
and  in  this  connection  it  is  proper  to  refer  to  the  questions 
made  by  the  assignments  of  error. 

Defendant  filed  two  pleas,  one  of  not  guilty,  and  another 
of  accord  and  satisfaction,  and  issue  was  duly  taken  on 
the  plea  of  accord  and  satisfaction,  but  there  is  no  serious 
contention  that  the  proof  sustained  that  plea,  so  it  is  not 
necessary  to  further  notice  it.  The  effect  of  the  plea  of 
not  guilty — ^what  issues  are  made  by  it — ^is  the  question 
presented. 
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In  the  progress  of  the  trial  it  was  developed  without 
question  or  controversy  that  the  obligation  assumed  by 
defendant  as  to  the  putting  in  of  the  glass  arose  in  this 
way:  Defendant  wrote  plaintiff  a  letter  submitting  a 
proposition,  which  letter  is  in  the  following  terms : 

"Knoxvillb,  Tbnn.,  Jan.  6,  1906. 
'TThb  Oliveb  Co. 

"Gentlemen — ^We  will  paint,  varnish  the  VanDeven- 
ter  Building  on  "Wall  street,  per  revised  plans  and  speci- 
fications, set  all  plate  glass  in  lower  front,  and  sheet  glass 
in  upper  front,  also  all  glass  in  interior  for  the  sum  of 
$1,000.  Yours  truly, 

"A.  Gbeenwood  &  Co." 

This  proposition  was  accepted  by  plaintiff  without  quali- 
fication or  modification. 

It  was  shown  on  the  trial  of  the  case  below,  and  not  dis- 
puted, that  plaintiff.  The  Oliver  Company,  delivered  cer- 
tain plate  glass  on  the  ground  at  the  building  which  was 
being  erected,  and  that  defendant,  when  it  came  to  put  the 
glass  in,  found  a  large  piece  of  it  too  large  for  the  opening 
into  which  it  was  to  be  placed.  It  thereupon  called  the 
attention  of  one  Smith,  who  was  on  the  ground  as  super- 
intendent of  construction  for  plaintiff,  to  the  fact  that  the 
glass  was  too  large,  and  was  directed  by  Smith  to  cut  the 
glass  down  to  the  proper  size.  In  connection  with  this 
direction  a  Mr.  Amott,  in  charge  of  putting  the  glass  in 
on  behalf  of  defendant,  called  attention  to  the  fact  that 
the  matter  of  cutting  large  plate  glass  with  the  means  at 
hand  was  very  risky,  that  the  glass  was  liable  to  break, 
and  that  A.  Greenwood  &  Co.  would  not  assume  the  risk 
of  its  being  broken  in  the  cutting.  Smith  thereupon  stated 
that  plaintiff  would  assume  the  responsibility  for  the  cut- 
ting, but  not  for  the  handling.     Defendant,  through  its 
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man  Amott,  then  proceeded  to  cut  the  glass,  when,  as  a 
result  of  the  effort  to  cut  it,  it  broke. 

During  the  progress  of  the  trial,  defendant  offered  tes- 
timony tending  to  show  that  the  obligation  to  set  the  glass 
did  not  include  the  matter  of  cutting  it,  and  that  where 
one  had  contracted  to  set  glass  only,  rather  than  to  furnish 
it  and  set  it,  the  risk  of  cutting  it  was  on  the  party  fur- 
nishing it  in  the  absence  of  a  contract  to  the  contrary, 
various  witnesses  testifying  that  such  was  the  rule  or  cus- 
tom prevailing  as  to  the  setting  of  large  glass.  In  fact, 
no  one  testified  to  the  contrary.  Evidence  was  also  intro- 
duced for  the  purpose  of  showing  that  the  obligation  to  set 
did  not  include  the  duty  of  furnishing,  but  this  was  ad- 
mitted, so  that  there  was  no  controversy  on  this  question. 

Exceptions  were  made  by  plaintiff  to  that  evidence 
offered  by  defendant  tending  to  show  that  the  duty  of 
setting  glass  did  not  include  the  duty  of  cutting  it,  and 
also  to  that  evidence  tending  to  show  that  in  the  absence 
of  a  contract  to  the  contrary  such  large  plates  of  glass  as 
that  involved  were  cut  at  the  owner's  risk  rather  than  the 
risk  of  the  cutter;  and  exceptions  were  offered  to  the  evi- 
dence of  Smith's  statement  or  direction  to  cut  the  glass 
at  the  risk  of  plaintiffs. 

The  contention  in  support  of  these  exceptions,  made 
both  in  the  trial  Court  and  in  this  Court,  is  that  imder 
the  plea  of  the  general  issue  it  was  not  proper  practice 
for  defendant  to  introduce  evidence  of  these  matters  in 
defense,  and  that  it  was  error  to  permit  evidence  thereof. 

Whether  or  not  the  matters  of  defense  relied  on  and 
sought  to  be  established  by  the  evidence  excepted  to  can 
be  made  under  the  plea  of  not  guilty,  depends  on  whether 
the  action  is  one  which  would,  under  the  common  law 
classification  of  pleadings,  have  been  an  action  of  trespass 
or  one  of  trespass  on  the  case.    The  reason  for  this  state- 
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ment  is  that  at  common  law  the  plea  of  not  guilty  had  a 
much  more  limited  scope  in  actions  of  trespass  than  in 
actions  of  trespass  on  the  case.  This  is  settled  by  all  the 
authorities  on  common  law  pleadings^  and  attention  is 
called  to  it  in  our  own  case  of  Plowman  v.  Foster^  6  Cold., 
52.    In  that  case  it  is  said: 

"There  is  an  essential  difference  between  actions  of 
trespass  and  trespass  on  the  case.  The  first  is  stricti  juris, 
and  matters  in  excuse  or  justification,  must  be  pleaded 
especially.  The  other  is  founded  in  the  justice  and  equity 
of  the  case ;  for,  whatever  would,  in  equity  and  conscience, 
according  to  existing  circumstances,  preclude  the  plaintiff 
from  recovering,  might,  in  an  action  on  the  case,  be  given 
in  excuse,  by  the  defendant,  under  the  general  issue ;  be- 
cause the  plaintiff  must  recover  upon  the  justice  and  con- 
science of  his  case,  and  on  that  only.  1  Chitty's  Plead- 
ings, 491." 

And,  speaking  further  with  reference  to  the  plea  of  the 
general  issue  in  that  case,  which  was  an  action  of  trespass 
on  the  case,  it  was  said : 

"The  general  issue  pleaded  to  this  declaration,  is  a  de- 
nial of  the  whole  cause  of  action,  and  puts  in  issue  every 
essential  fact  stated  in  the  declaration,  and  the  plaintiff 
is  bound  to  prove  his  case.  In  this  form  of  action,  under 
the  general  issue,  the  defendant  may  give  in  evidence  any 
matter  which  operates  in  discharge  of  the  cause  of  action, 
and  he  is  not  bound  to  plead  his  defense  specially." 

The  difference  between  what  is  put  in  issue  in  a  plea 
of  not  guilty,  or  of  the  general  issue  as. it  is  more  often 
styled,  in  an  action  of  trespass,  and  what  is  put  in  issue 
by  the  same  plea  in  an  action  of  trespass  on  the  case,  is 
Kslearly  pointed  out  in  Caruther's  History  of  a  Lawsuit 
(4th  Ed.),  on  pages  188  and  192.    At  page  188  it  is  said : 
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''In  an  action  of  trespass  affecting  property,  real  or 
personal,  the  plea  of  not  guilty  puts  in  iBsue  two  facts, 
the  alleged  wrongful  act,  and  the  title  of  the  plaintiff, 
and  under  it  the  defendant  may  show  in  the  evidence,  that 
he  did  not  commit  the  act  complained  of,  or,  if  he  did, 
that  the  plaintiff  has  no  title  or  interest  in  the  property 
upon  which  to  found  his  action  for  the  injury.  The  laiv- 
ful  possession  of  the  property  by  the  plaintiff  is  usually 
all  the  interest  required  to  support  the  action.  The  de- 
fendant may,  under  the  general  issue,  show  title  or  right 
to  possession  in  himself  or  in  another  under  whom  he 
claims,  for  that  would  disprove  property  or  right  to  the 
possession  in  the  plaintiff.  If  the  defense  is  to  be  rested 
upon  any  other  than  the  two  facts  above  stated — ^that  is, 
the  denial  of  the  act,  and  of  the  plaintiff's  title  or  interest 
in  the  property,  the  general  issue  will  not  apply,  but  the 
defendant  must  resort  to  a  special  plea." 

On  page  192  this  language  is  found: 

"If  the  wrong  complained  of  is  such  that  at  the  common 
law  the  form  of  action  must  have  been  trespass  on  the  case, 
then  libel  and  slander  being  excepted,  the  general  issue, 
not  guilty,  not  only  denies  the  wrongful  acts  complained 
of,  but  admits  evidence  of  justification  or  excuse,  and  also 
any  matter  of  discharge,  such  as  arbitrament,  compromise, 
former  adjudication,  accord  and  satisfaction,  release,  and, 
indeed,  anything  that  will  defeat  the  action,  except  the 
statute  of  limitations.  It  is  said  in  these  actions  the  plain- 
tiff must  proceed  on  the  justice  and  conscience  of  his  case, 
and,  therefore,  whatever  would  in  equity  and  good  con- 
science preclude  the  plaintiff  from  recovering,  may  be 
given  in  evidence  by  the  defendant  under  the  general  issue, 
the  statute  of  limitations,  which  must  be  specially  pleaded, 
constituting  the  only  exception." 
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So  it  is  seen  the  real  inquiry  in  the  instant  case,  viz.: 
What  matters  can  be  offered  in  defense  under  the  general 
issue,  depends  on  whether  or  not  the  action  is  one  which 
at  common  law  would  have  been  simple  trespass,  or 
whether  it  would  have  been  one  of  trespass  on  the  case; 
and,  of  course,  this  question  of  what  the  action  would  have 
been  at  common  law  must  be  determined  by  the  technical 
rules  of  common  law  pleading. 

In  1  Chitty  on  Pleadings,  star  page  151,  is  found  the 
following: 

"And  though  we  have  seen  that  assumpsit  is  the  usual 
remedy  for  neglect  or  breach  of  duty  againsfH^ailees ;  as 
against  carrier,  wharfingers  and  others  having  the  use  or 
care  of  personal  property,  whose  liability  is  founded  on 
the  common  law  as  well  as  on  the  contract;  yet  it  is  clear 
that  they  are  also  liable  in  case  for  an  injury  resulting 
from  their  neglect  or  breach  of  duty  in  course  of  their 
employ.  For  any  misfeasance  by  a  party  in  a  trade  which 
he  professes,  the  law  gives  an  action  upon  the  case  to  the 
party  grieved  against  him;  as  if  a  smith  in  shoeing  my 
horse  prick  him,  and  other  like  cases.  And  it  seems  that 
although  there  be  an  express  contract,  still  if  a  common 
law  duty  result  from  the  facts,  the  party  may  be  sued  in 
tort  for  any  neglect  or  misfeasance  in  the  execution  of  the 
contract.  If  the  contract  be  laid  as  inducement  only,  it 
seems  that  case  for  an  act,  in  its  nature  a  tort  or  injury, 
afterwards  committed  in  breach  of  the  contract,  may  often 
be  adopted." 

In  6  Cyc,  at  page  688,  it  is  said:  "For  the  breach  of 
an  ordinary  contract  which  involves  no  element  of  tort, 
an  action  of  assumpsit  is  the  proper  remedy,  and  an  action 
on  the  case  will  not  lie ;  but  when  a  duty  is  imposed  by  the 
contract  or  grows  out  of  it  by  legal  implication,  and  in- 
jury results  from  the  violation  or  disregard  of  that  duty, 
35 
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an  action  on  the  case  will  lie,  although  assumpsit  may 
also  be  maintained." 

In  a  note  on  the  same  page  it  is  said : 

"Where  property  is  lost  while  in  the  possession  of  a 
bailee  thereof,  through  the  latter's  negligence,  the  owner 
may  recover  therefor  either  in  an  action  of  assumpsit  or 
in  case  as  he  may  elect.    Ferrier  v.  Wood,  9  Ark.,  85." 

Without  pursuing  the  authorities  further — and  they 
might  be  greatly  multiplied — we  think  the  declaration  in 
the  instant  case  makes  out  a  state  of  facts  which  at  com- 
mon law  would  be  an  action  on  the  case,  and  that  the  gen- 
eral issue  made  admissible  evidence  of  the  matters  of  cus- 
tom and  other  matters  offered  in  evidence  of  which  com- 
plaint is  now  made ;  and  it  might  here  be  said  that  this 
view  of  the  case  is  not  in  conflict  with  the  provisions  of 
Shannon's  Code,  section  4634  to  4638,  inclusive,  because, 
as  provided  in  section  4638,  it  is  not  necessary  for  the 
litigants  to  plead  in  accordance  with  the  preceding  sec- 
tions, but  they  may  plead  as  at  common  law;  and,  as 
pointed  out  in  Insurance  Co.  v.  Thornton,  13  Pickle,  1, 
this  last  section,  4638,  preserves  the  rights  of  the  parties 
as  at  common  law  regardless  of  the  preceding  sections.  It 
is  further  evident  that  there  was  no  effort  to  plead  under 
the  statute  in  this  case.  . 

It  results,  there  being  no  error  in  the  matters  com- 
plained of,  the  judgment  of  the  lower  Court  in  favor  of 
defendant,  is  affirmed,  with  costs. 
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Woodruff  Hardware  Compaitk'  v.  H.  K.  Haverly, 

ET  TJX. 

Affirmed  by  the  Supreme  Court. 
{Knoxville.     September  Term,  1913.) 

1.  Mabbied  Womein^.    Separate  estate.    Liability  for  improvements. 

Charging, 

There  Is  no  such  doctrine  in  this  state  as  that  the  separate 
estate  of  a  married  woman  can  be  charged  by  Implication 
with  her  contracts,  not  even  for  materials  and  labor  furnished 
to  Improve  her  separate  properly.  In  order  to  so  charge 
the  contract  for  Improvements  thereon  must  expressly  charge 
the  estate  with  Its  payment. 

2.  Same.     Liability  of  the  estate  for  improvements,    MechanUfs 

and  furnisher's  lien. 

Our  statutes  provide  the  only  means  for  securing  or  enforcing 
payment  for  materials  furnished  and  labor  used  In  Improving 
the  separate  estate  of  a  married  woman  In  the  absence  of  an 
express  contract  by  her  at  the  time  that  the  amounts  shall 
constitute  a  charge  upon  her  separate  estate. 

3.  Mabbied  Women.    Personal  liability  for  contracts  with  refer- 

ence to  separate  estate. 

No  personal  Judgment  against  a  married  woman  can  be  taken 
over  her  plea  of  coverture  for  materials  furnished  and  labor 
expended  for  improvements  upon  her  separate  estate. 

(Changed  now  by  statute:  Acts  1913. — ESd.) 


From  Hawkins  County. 


Appealed  from  the  Chancery  Court  of  Hawkins  County. 
Hugh  Eylb,  Chancellor. 
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A.  T.  BowEN  for  Appellant. 

J.  O.  Phillips  for  Appellees. 

Mr.  Justice  Moobe  delivered  the  opinion  of  the 
Court. 

The  defendant,  Mrs.  Haverly,  is  the  owner  of  a  sepa- 
rate estate  in  a  large  tract  of  land  in  Hawkins  County. 
She  inherited  it  from  her  father,  but  before  her  marriage 
to  her  co-defendant  they  had  a  marriage  contract,  which 
was  made  the  27th  of  April,  1902,  and  in  this  agreement 
it  was  stipulated  that  all  her  property  she  then  owned, 
both  real  and  personal,  or  that  she  might  thereafter  own, 
should  be  and  remain  her  sole  and  separate  property,  free 
from  the  control  and  management  of  her  husband  and  not 
subject  to  his  debts  then  existing,  or  any  thereafter  in- 
curred by  him,  and  that  she  was  to  have  full  and  absolute 
right  and  power  to  control,  manage,  sell,  rent,  lease  or 
dispose  of  her  said  property  as  she  may  deem  to  her  best 
interest.  After  this  agreement  was  made  they  were  mar- 
ried. In  the  early  part  of  1910,  she  decided  to  erect  on 
her  lands  in  Hawkins  County  a  new  dwelling  house,  or  to 
rebuild  the  old  one  then  on  it,  and,  with  that  purpose  in 
view,  she  procured  an  architect  in  the  city  of  Knoxville 
to  draw  plans  and  specifications  for  the  home  she  wanted 
to  erect.  This  was  done,  and  the  complainants,  who  are 
dealers  in  hardware  and  building  material,  in  the  city  of 
Knoxville,  learned  from  the  architect  that  she  contem- 
plated building  the  house  on  her  lands,  and  sent  their 
traveling  salesman  to  see  her  at  her  home.  He  spent  a 
day  and  a  half  or  two  days  with  her,  trying  to  effect  a 
sale  of  such  material  as  complainants  had  in  stock,  that 
she  needed  in  the  building  of  her  house.  After  spending 
this  time  with  her,  she  and  the  salesman  reached  an  agree- 
ment, by  which  complainant  sold  to  her  a  large  number 
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of  articles  to  be  used  in  the  construction  of  the  house,  a 
list  of  which  accompanies  the  bill,  as  an  exhibit  thereto, 
amounting  in  value,  according  to  complainant's  contention, 
to  $1,290.00.  Mrs.  Haverly,  however,  insists  that  they 
agreed  to  furnish  all  these  articles  at  the  lump  sum  of 
$975.00,  and  the  only  difference  between  them  as  to  the 
contract  is  in  this  respect.  The  articles  were  furnished 
by  complainant  and,  at  the  time  the  bill  was  filed,  most  of 
them  had  been  used  in  the  building.  It  is  charged,  how- 
ever, that  a  great  number  of  articles  shown  on  exhibit  to 
the  bill,  were  still  on  hands  when  it  was  filed,  and  had 
never  been  used  by  attaching  them  to  the  building.  The 
value  of  these  articles  not  so  used  in  the  building  is  shown 
to  be  $195. Y5,  and  consists  in  the  main  of  hardware,  listed 
on  page  4  of  the  exhibit.  The  house  was  erected,  but  never 
completed,  and  most  of  the  articles  sold  by  complainant 
to  her  were  used  in  its  construction,  and  permanently  at- 
tached to  the  building.  The  complainant,  however,  insists, 
in  its  bill,  that  articles  to  the  value  of  $195.75  had  not 
been  used  in  the  building.  This  contract  of  sale  to  her 
for  these  articles  was  made  15th  of  March,  1910,  and  the 
bill  filed  28th  of  April,  1911.  The  defendant,  Mrs. 
Haverly,  paid  on  this  account,  October  15,  1910,  $300.00, 
leaving  a  balance  due,  according  to  complainant's  conten- 
tion, of  $990.04,  but  according  to  Mrs.  Haverly's  insist- 
ence of  $675.00.  This  was  all  that  she  had  paid  at  the 
time  the  bill  was  filed.  It  is  charged  in  the  bill  the  amount 
sued  for  is  justly  due  and  that  she  received  the  articles 
and  has  used  most  of  them,  with  the  exceptions  stated,  in 
the  construction  of  her  house,  and  that  she  ought  to  be 
compelled  to  pay  for  them.  At  the  time  this  bill  was 
filed,  and,  in  fact,  when  this  contract  was  made,  complain- 
ants knew  that  the  title  to  the  land,  on  which  the  house 
was  built,  was  in  Mrs.  Haverly,  then  and  ever  since  a  mar- 
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ried  woman,  but  they  did  not  know  when  they  sold  these 
articles  to  her,  nor  when  they  filed  the  original  bill,  that 
she  had,  when  the  contract  was  made  with  her,  a  separate 
estate  in  this  property.  It  is  charged  in  the  original  bill 
that  if  she  files  a  plea  of  coverture  and  denies  her  liability 
for  the  debt  on  that  account,  that  title  to  all  the  property 
sold  her  to  be  used  in  the  building,  immediately  reverts 
to  it,  under  the  law,  and  that  it  has  the  legal  right  to  re- 
possess it,  or  any  part  of  it  capable  of  repossession,  with- 
out injury  to  the  building  or  any  of  her  other  property," 
and  it  is  then  especially  averred  "that  a  Court  of  Equity 
will  not  permit  her  to  retain  the  benefits  from  the  same 
and  at  the  same  time  refuse  to  pay  for  the  property  used 
in  improving  her  separate  estate,  and  seek  to  avoid  pay- 
ment solely  and  alone  on  the  grounds  of  her  coverture,  but 
will  compel  her,  either  to  pay  for  the  property,  or  return 
it  to  complainants."  It  is  further  charged,  that  in  case 
she  refuses  payment,  because  she  was  a  married  woman 
at  the  time  she  bought  the  property,  "then  complainants 
are  entitled  to  a  decree  in  this  case,  adjudging  it  to  have 
title  to  and  be  the  owner  and  entitled  to  the  immediate 
possession  of  the  two  cultivators  named,  the  columns, 
shingles,  finishing  hardware,  sashes  and  each  and  every 
other  article  set  oiit  in  this  list  which  has  not  already  gone 
into  this  house,  or  which,  having  been  used,  can  be  re- 
moved therefrom  without  injury  thereto,  and  that  it  is  en- 
titled to  a  writ  of  possession  of  all  said  property,  and  to 
the  aid  of  this  Court  in  placing  it  in  the  full,  complete 
and  peaceable  possession  thereof."  The  prayer  in  the 
original  bills  is,  "in  case  the  defendant,  Hattie  H.  Hav- 
erly, resist  the  payment  of  said  account,  on  the  ground 
that  she  was  a  married  woman  at  the  time  of  making 
thereof,  then  that  Court  decree  that  the  title  to  all  said 
property  has  reverted  to  complainant,  and  it  is  entitled 
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to  the  possession  thereof;  and  it  then  prays  for  such 
orders  and  decrees  as  is  proper  to  put  it  in  possession 
of  such  property  as  has  not  been  attached  to  the  building, 
or  that  may  then  be  removed  from  it  without  injury  to  it; 
and,  in  the  closing  paragraph  of  the  prayer  is  the  follow- 
ing: "In  case  she  should  dispose  of  any  of  said  prop- 
erty, or  undertake  to  convert  the  same  in  any  way,  by 
attaching  it  to  the  freehold,  or  otherwise,  that  she  be  held 
liable  therefor  as  of  a  conversion  thereof."  We  should 
have  stated  that  two  of  the  articles  sold  Mrs.  Haverly 
and  included  in  the  account,  as  an  exhibit  to  the  bill,  were 
two  cultivators;  but  these  were  ordered  by  her  husband 
and  charged  to  her  on  her  account,  and  used  on  her  farm 
by  her  tenants.  The  marriage  contract,  heretofore  men- 
tioned, was  not  registered  in  the  register's  office  until  the 
12th  day  of  April,  1912,  and  it  was  a  short  time  there- 
after when  complainant  first  learned  of  its  existence,  and 
thereupon  it,  through  its  attorneys,  filed  an  amended  and 
supplemental  bill  in  this  case,  and  this  was  done  on  the 
10th  day  of  May,  1912.  In  this  suplemental  bill,  after 
setting  out  the  charges  in  the  original  bill,  it  is  then 
charged  that  the  defendants  made  and  entered  into  the 
marriage  contract,  mentioned,  by  and  under  which  she 
was  to  have  a  separate  estate  in  her  lands,  and  that  com- 
plainants did  not  know  of  the  existence  of  the  same  until 
after  it  was  registered  in  the  register's  office.  It  was  then 
charged  that  with  the  exception  of  a  few  of  the  items  set 
out  in  the  account  sued  on  and  excepting  also  the  two  cul- 
tivators, every  dollar  of  the  account  was  for  materials 
furnished  the  defendant,  Mrs.  Haverly,  for  the  erection 
of  the  building  on  the  tract  of  land,  described,  and  was  so 
sued  and  enhanced  its  value  to  the  extent  of  the  amount 
and  value  of  the  articles  furnished  her;  and  that  the  ac- 
count and  every  cent  thereof  "represents  a  debt  created 
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by  her  for  the  direct  and  express  benefit  of  her  separate 
estate,  and  that  it  is  liable  therefor,  regardless  whether 
she  is  personally  liable  or  not,  under  her  plea  of  coverture. 
It  is  then  charged  that  said  debt  becomes  a  charge  on  her 
separate  estate  without  an  express  contract,  either  verbal 
or  written,  and  that  complainant  has  a  right  to  proceed 
against  her  separate  estate  in  a  Court  of  Equity,  and  have 
said  estate  applied  to  the  payment  of  its  debt,  under  the 
Court's  orders  and  decrees,  whether  the  debt  can  be  en- 
forced against  her  personality  or  not.  The  amended  and 
supplemental  bill  then  prays,  on  the  hearing  of  the  cause, 
complainants  have  a  decree  declaring  the  account  sued  on 
and  the  cost  of  the  cause  a  charge  upon  her  separate  estate 
and  a  lien  thereon,  from  the  date  of  the  filing  of  such  sup- 
plemental bill,  and  that  so  much  of  her  said  separate  estate 
be  sold  as  is  necessary  to  satisfy  the  debt  and  the  costs. 

The  cause  was  heard  by  Chancellor  Kyle,  on  the  28th 
of  March,  1913,  and  upon  report  of  the  Clerk  and  Master 
he  decreed  that  the  amount  due  complainant  was  $782.38, 
for  the  articles  furnished  by  it  imder  the  contract  made 
15th  of  March,  1910,  thus  sustaining  her  defense  to  the 
extent  of  $184.00,  for  which  amount  a  credit  was  allowed. 
The  Chancellor  further  found  that  articles  of  the  value 
of  $782.38  were  furnished  by  complainant  to  Mrs.  Hav- 
erly, were,  by  her,  placed  on  her  separate  estate,  in  the 
erection  of  a  house  thereon,  and  to  that  extent  benefited 
the  same,  and  allowed  complainant  interest  on  this  amount 
from  the  28th  of  April,  1911,  to  the  date  of  the  decree. 
The  Chancellor  thereupon  decreed  that  the  total  sum  being 
$871.00  and  the  cost  of  the  cause  were  a  lien  upon  her 
separate  estate,  and  complainant  had  a  right  to  have  the 
same  enforced  bv  a  decree  of  the  Court.  The  Chancellor 
further  decreed  that  the  defendant,  Mrs.  Haverly,  should 
be  given  thirty  days  from  the  date  of  the  decree  in  which 
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to  pay  the  amount  charged  against  her  separate  estate,  and 
the  cost  of  the  cause,  and  failing  to  do  so  the  Master  was 
then  directed  to  advertise  and  sell  the  tract  of  land,  in 
which  she  had  the  separate  estate,  or  a  sufficient  quantity 
thereof  to  satisfy  the  debt  and  costs.  Mrs.  Haverly  ex- 
cepted to  this,  prayed  and  obtained  an  appeal  to  this 
Court,  and  assigned  as  error  the  decree  of  the  Chancellor 
in  ordering  her  lands  solds  to  pay  this  debt.  The  Chan- 
cellor did  not  give  complainant  a  decree  against  Mrs. 
Haverly,  but  held  at  the  time  the  debt  was  contracted  she 
was  a  married  woman,  and,  as  she  had  pleaded  her  cover- 
ture, it  was  not  entitled  to  a  decree  against  her  personally 
for  that  amount.  The  bill  as  originally  filed  was  upon 
the  theory  that,  if  she  plead  her  coverture  the  title  to  the 
property  sold  to  her  in  March,  1910,  which  had  not  at  the 
date  of  the  filing  of  the  bill  been  attached  to  and  become 
a  part  of  the  house  reverted  to  complainant,  and  that  it  was 
entitled  to  recover  possession  of  such  property.  In  addi- 
tion to  this  prayer  in  the  bill,  it  was  sought  to  have  certain 
property  that  was  mentioned  in  the  bill  detached  from  the 
building  and  possession  thereof  delivered  to  the  complain- 
ant, under  sections  3533,  3634,  3536  of  Shannon's  Code. 
It  was  charged  that  the  shingles  and  columns  used  in  the 
building,  and  perhaps  some  other  property  that  had  been 
placed  therein,  could  be  removed  from  it  without  mate- 
rially injuring  or  damaging  the  house.  As  regards  this 
aspect  of  the  bill,  it  is  sufficient  to  say,  we  do  not  think 
complainant  shows  it  has  the  right  to  the  relief  provided 
for  under  the  Act  of  1889,  chapter  103,  which  was  an 
amendment  of  the  Act  of  1881,  chapter  67,  and  which 
Act,  as  amended,  is  carried  into  Shannon's  Code,  at  the 
sections  stated  above.  To  be  entitled  to  the  benefit  of  the 
provisions  of  these  sections,  the  materials  must  be  fur- 
nished by  complainant  and  placed  in  a  married  woman's 
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house  in  ignorance  of  her  right  and  title  to  it;  that  is  to 
say,  when  the  materials  are  furnished,  the  furnisher  must 
not  know  then  that  they  are  to  be  placed  on  the  lands,  or 
in  the  building  on  the  lands,  the  title  to  which  is  in  a 
married  woman.  And  in  this  case  complainants  readily 
admit,  that  when  the  contract  was  made  with  Mrs.  Hav- 
erly, in  March,  1910,  they  knew  she  was  a  married  woman, 
and  knew  the  title  to  the  land,  on  which  the  building  was 
to  be  erected,  was  in  her,  and  for  that  reason  they  are  not 
in  a  position  to  invoke  the  benefit  of  these  Acts.  Again, 
they  were  not  in  a  position  to  have  that  benefit  for  the 
reason  that  the  Act  of  1889  provides  that  the  furnisher 
must  give  to  the  married  woman  ten  days  notice  of  their 
intention  to  take  and  remove  such  property,  or  parts  of 
it,  as  was  sold  by  the  furnisher  and  placed  in  the  building ; 
and  there  is  no  pretense  in  the  record  that  complainants 
gave  Mrs.  Haverly  this  notice,  in  fact,  the  only  knowledge 
she  had  of  complainants'  intention  to  invoke  the  benefit 
of  the  Act  of  1889,  was  given  to  her  in  the  bill  filed 
against  her.  For  these  reasons  complainant  is  not  en- 
titled to  have  a  decree,  or  order,  permitting  it  to  remove 
from  the  building  any  of  the  articles  sold  by  it  to  Mrs. 
Haverly,  and  used  by  her  in  the  construction  of  the  house 
in  question.  Whether  it  is  entitled  to  have  possession  of 
such  articles  as  have  not  been  attached  to  the  building  re- 
stored to  it  by  decree  of  this  Court  will  be  considered  later 
on  in  this  opinion. 

Complainant's  learned  counsel  places  his  right  to  relief 
in  this  Court  almost  entirely  upon  the  ground  that  the 
articles  sold  this  married  woman  by  complainant  were 
used  by  her  on  her  separate  estate,  in  the  construction  of 
a  dwelling  house  thereon,  and  to  the  extent  and  value  of 
the  articles  thus  used  enhanced  the  value  of  such  separate 
estate ;  and  to  that  extent  benefited  it  and  for  that  reason, 
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in  a  Court  of  Equity,  it  has  the  right  to  have  its  debt 
remaining  unpaid  made  a  charge  upon  such  separate  es- 
tate, or  declared  to  be  a  charge  upon  such  separate  estate, 
and  a  sufficiency  thereof  sold  to  pay  the  balance  due  com- 
plainant, and  the  cost  of  the  cause.  It  is  conceded  by 
learned  counsel  that  this  is  a  question  of  first  impression 
in  this  State,  and  that  there  is  no  direct  adjudication  of 
the  Supreme  Court  sustaining  this  contention.  It  is  also 
frankly  admitted,  there  was  no  agreement  between  Mrs. 
Haverly  and  the  complainant,  at  the  time  these  articles 
were  sold  her,  that  the  debt  created  for  them  was  to  be  a 
charge  upon  her  separate  estate.  It  is  admitted  that  com- 
plainant had  neither  parol  nor  written  agreement  with 
her  to  the  efFect  that  the  debt  thus  created  was  to  be  a 
charge  upon  the  separate  estate  she  then  owned.  But  it  is 
earnestly,  persistently  and  ably  argued,  that  inasmuch  as 
she  had  no  other  property  at  the  time  out  of  which  and  with 
which  to  pay  the  debt  she  was  creating,  and,  further,  inas- 
much as  the  property  she  bought  was  used  by  her  to  en- 
hance the  value  of  her  separate  estate  and  benefited  it  to 
the  extent  of  the  value  of  the  property  furnished  her,  the 
law  creates  an  implied  agreement  on  her  part  to  charge 
her  separate  estate  with  the  payment  of  the  debt  made 
for  its  benefit.  Her  learned  coimsel,  however,  with  equally 
as  much  force  and  ability,  insists  that  there  is  no  law 
in  Tennessee  that  can  make  any  debt  created  by  a  mar- 
ried woman  a  charge  upon  her  separate  estate,  unless 
she  has  expressly  agreed,  either  in  writing  or  parol,  to 
make  that  particular  debt  a  charge  upon  it,  and  a  long 
line  of  cases  is  cited  in  Tennessee  in  support  of  this  con- 
tention of  her  learned  counsel.  The  Chancellor  correctly 
held  that  complainant  was  not  entitled  to  any  personal 
judgment  against  Mrs.  Haverly,  because,  under  the  com- 
mon law  a  married  woman  is  not  liable  for  her  contracts 
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of  any  sort  or  character.  Her  whole  being  and  existence 
under  the  common  law  is  merged  into  her  husband,  and 
she  is  utterly  incapable  of  making  herself  liable  upon  any 
contract,  whether  in  writing  or  parol.  Courts  of  Equity, 
however,  having  first  created  what  is  termed  her  equitable 
separate  estate  have  modified  the  rigors  of  the  common 
law  to  the  extent  of  holding,  that  in  equity  she  may  charge 
her  separate  estate  with  the  payment  of  her  contracts, 
provided  that  is  done  by  an  express  written,  or  parol, 
agreement  to  that  eflfect.  And  it  has  been  repeatedly  held 
in  this  State  that  separate  estates  can  in  no  other  way  be 
charged  with  the  payment  of  her  contracts  and  that  the 
only  way  she  can  charge  her  separate  estate  with  such  pay- 
ment is  by  an  express  agreement,  either  in  parol  or  in 
writing,  to  make  such  debt,  or  obligation,  a  charge  upon 
such  estate.  Repeated  efforts  have  been  made  in  this 
State  to  make  her  separate  estate  liable  for  improvements 
made  on  it  by  her  husband,  under  a  contract  with  him, 
and,  although  it  appearing  she  knew  of  such  improvements, 
stood  by  and  saw  them  being  made,  yet,  inasmuch  as  she 
had  made  no  contract  to  have  them  made  and  had  not  ex- 
pressly charged  her  estate,  either  in  parol  or  in  writing, 
with  the  payment  of  such  improvements,  the  Courts  have 
in  all  cases  held  that  her  separate  estate  was  not  liable 
therefor.  The  English  rule,  which  is  sustained  by  abun- 
dant authority  in  the  Courts  of  that  country,  is  that  where 
a  married  woman  owns  a  separate  estate  and  makes  a 
contract  with  another,  she  is  presumed  to  have  charged 
it  with  the  payment  of  her  obligations  entered  into  with 
the  other  party.  In  other  words,  the  English  Courts  pro- 
ceed upon  the  principle,  that  as  she  owns  a  separate  estate 
and  has  no  other  property  with  which  to  pay  her  contracts, 
that  when  she  enters  into  them  she  is  presumed  to  have 
done  so  with  reference  to  such  separate  estate  and  with 
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the  intention  of  charging  it  with  the  payment  of  such  con- 
tract or  obligation. 

It  is  stated  in  Professor  Pomeroy's  Equity  Jurispru- 
dence, that  the  English  rule  has  been  adopted  by  the  Courts 
of  some  of  the  American  States,  and  it  is  likewise  so 
stated  in  21  Vol.  of  Cyc,  and  decisions  from  a  number 
of  States  are  cited  in  support  of  the  text.  We  have,  how- 
ever, had  occasion  to  examine  a  number  of  cases  from 
other  States,  cited  in  Cyc.  and  by  Professor  Pomeroy,  and 
in  every  instance  we  have  f oimd  the  rule  is  based  upon  a 
statute  of  the  particular  State,  making  the  wif e^s  separate 
estate  liable  for  her  debts  created  for  its  benefit.  JSo  such 
rule,  however,  obtains  in  Tennessee.  On  the  contrary,  it 
is  stated  in  every  decision  by  the  Supreme  Court  of  this 
State,  bearing  upon  the  question,  that  in  order  to  render 
the  contract  of  a  married  woman  valid  and  a  charge  upon 
her  separate  estate,  it  must  appear,  first,  that  she  is  the 
owner  of  such  separate  estate;  second,  that  she  has  the 
power  to  contract  with  reference  to  the  same,  and  to  charge 
it  with  the  payment  of  her  debts  and  contracts ;  third,  that 
such  debt,  or  contract,  must  be  made  with  reference  to 
such  separate  estate  and  made  a  charge  for  the  payment 
of  her  debts  and  contracts,  and  her  intention  to  do  so  must 
be  clearly  manifested  by  express  words,  and  not  left  to 
inference  or  implication.  This,  we  think,  to  be  the  sub- 
stance and  effect  of  all  of  the  decisions  in  Tennessee  bear- 
ing upon  this  question.  She  may  charge  her  separate  es- 
tate with  the  payment  of  the  debt,  for  which  she  is  only 
security  thereon,  or  endorser,  for  another,  but  her  inten- 
tention  to  do  so  must  clearly  appear  from  express  words, 
and  not  by  implication  or  inference.  The  decisions  of 
this  State  have  gone  to  the  length,  and  as  we  think  justly 
so,  of  holding  a  married  woman,  owning  a  separate  estate, 
may  either  in  writing  or  parol,  charge  it  with  the  pay- 
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ment  of  her  contracts,  but  to  do  so  her  contract  must  ex- 
pressly charge  her  separate  estate  with  the  payment  of 
the  same. 

Beginning  with  the  case  of  Morgan  v.  Elam,  2  Yer., 
375,  and  down  to  the  latest  expression  of  the  Supreme 
Court,  it  has  been,  in  an  unbroken  line  of  decisions,  held 
that  the  only  way  a  married  woman  may  charge  her  sepa- 
rate estate  with  the  payment  of  her  debts  is  by  her  express 
agreement,  either  in  parol  or  in  writing  to  that  effect,  and 
that  there  is  no  other  way  by  which  it  may  be  done.  7 
Hump.,  177;  8  Hump.,  213;  10  Hump.,  552;  4  Cold., 
4;  4  Heisk.,  115;  2  Tenn.  Chanc,  771;  3  Head.,  542;  1 
Tenn.  Chanc,  397 ;  2  Lea,  736. 

It  was  stated  by  Mr.  Justice  Cooper,  in  Bagsdale  & 
Mabry  v.  Oossett,  "Our  authorities  are  uniform,  that  in 
order  to  charge  the  estate  of  a  married  woman  with  her 
contracts  there  must  be  an  express  agreement  to  create  a 
charge  within  the  power  conferred  by  the  settlement  upon 
her,"  citing  10  Hump.,  552 ;  8  Hump.,  209 ;  4  Cold.,  5 ; 
4  Heisk.,  115 ;  2  Tenn.  Chanc,  771.  This  rule  was  fol- 
lowed in  1  Pick.,  412;  3  Lea,  461;  16  Pick.,  482;  85 
Tenn.,  513-661;  93  Tenn.,  222-390. 

In  16  Pick.,  supra,  it  was  held  that,  "it  is  well  settled 
that  a  married  woman,  owning  a  separate  estate  with  un- 
limited power  of  disposition,  may  charge  it  in  equity  with 
her  debts  and  liabilities  by  an  express  stipulation  in  parol, 
or  in  writing,  made  for  that  purpose.  In  1  Pick.,  513,  the 
Court  held  that  a  married  woman  could  charge  her  sepa- 
arte  estate  for  the  payment  of  necessaries  furnished  her 
by  a  note  given  for  them,  in  which  she  expressly  bound 
such  estate  as  a  charge  upon,  or  against  it^  but  it  was  held 
correctly,  as  we  think,  that  such  charge  was  not  a  lien 
on  the  estate.  In  1  Pick.,  161,  the  Supreme  Court  decided 
that  she  might,  by  parol  contract,  charge   her   separate 
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estate  with  the  payment  of  the  debt  that  was  created  for 
its  benefit,  or  enhancement  in  value.  In  9  Pick.,  322, 
the  Court  holds  that  she  may  expressly  charge  her  separate 
estate  for  the  payment  of  a  debt  on  which  she  is  only 
security,  although  her  separate  estate  consists  of  a  life  es- 
tate. In  12  Lea,  561,  it  appeared  that  a  married  woman, 
in  writing,  expressly  charged  her  separate  estate  with  the 
payment  of  a  debt  she  owed,  and  directed  that  it  be  paid 
out  of  her  estate  after  her  death,  and  it  was  held  by  the 
Supreme  Court  that  she  could  do  this,  and  that  her  estate 
was  bound  to  pay  the  debt  after  her  death.  And  it  thus 
appears  that  the  only  way  indicated  or  suggested  by  the 
Supreme  Court,  by  which  she  can  create  a  charge  upon 
her  separate  estate,  is  by  her  contract,  either  in  writing 
or  in  parol,  expressly  charging  her  estate  with  its  payment. 

In  JdcksQn  v.  Rutledge,  3  Lea,  29,  Mr.  Justice  Cooper 
says,  in  speaking  to  this  question:  "She  can  only  bind 
her  separate  estate  within  the  power  conferred,  by  an 
express  agreement  and  in  the  contract,  if  it  is  in  writing. 
In  2  Chancery,  the  same  learned  Judge  held,  while  Chan- 
cellor, that  benefit  alone  to  the  separate  estate  is  clearly 
not  sufficient,  citing  1  Tenn.  Chanc,  397,  and  13  Lea,  488, 
together  with  3  Head,  542,  as  sustaining  this  proposition. 

In  FercUilicht  v.  Glass  a/nd  wife,  13  Lea,  488,  Mr.  Jus- 
tice Cooper  says:  "Benefit  alone  to  the  estate,  all  our 
authorities  agree,  is  not  sufficient  to  charge  it,"  but 
learned  counsel  for  appellants  insist  and  argues  with  much 
force  and  plausibility  that  benefit  alone  is  sufficient,  with- 
out any  express  agreement,  either  in  parol  or  in  writing, 
to  charge  the  debt  of  the  wife  upon  her  separate  estate, 
where  it  is  created  for  its  benefit.  None*  of  our  adjudicated 
cases,  however,  where  the  question  was  raised  and  decided, 
sustain  this  contention.  Learned  counsel  insists  that  all 
these  cases  that  have  been  decided  in  Tennessee  have  ref- 
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erence  alone  to  the  general  debts  of  a  married  woman, 
and  insist  that  the  decisions  only  go  to  the  extent  of  hold- 
ing that  to  make  the  general  debts  of  a  married  woman 
binding  upon  and  a  charge  against  her  separate  estate, 
there  must  be  an  express  agi*eement  to  that  effect,  but  he 
argues  that  this  is  not  a  general  debt,  but  a  particular 
and  special  debt,  created  for  a  particular  and  special  pur- 
pose; that  is,  to  enhance  the  value  and  benefit  her  sepa- 
rate estate.  We  have  not  yet  found  in  any  of  the  books, 
and  certainly  not  in  the  decisions  in  this  State,  any  such 
classification  of  a  married  woman's  debts.  In  a  sense, 
they  are  all  general,  and  in  a  sense  they  are  all  epical.  A 
debt  created  by  her  in  the  purchase  of  a  horse,  for  her 
use  and  benefit,  is  special  and  also  general,  and  so  it  may 
be  said  of  any  other  debt  created  by  a  married  woman. 
There  does  not  appear  to  be  any  such  classification  in  the 
books,  so  far  as  our  researches  have  gone,  or  the  industry 
of  the  attorneys  have  brought  to  our  attention.  He  in- 
sists, however,  that  this  question  has  been  decided  by  the 
Supreme  Court  of  this  State,  in  an  opinion  delivered  by 
Mr.  Justice  Sneed,  in  4  Heisk.,  104.  The  bill  was  filed 
in  that  case  by  the  complainant  to  make  a  note  given  by 
Mrs.  Polk,  a  married  woman,  to  complainant,  for  $10,000, 
a  charge  upon  her  estate  in  certain  lands  in  Maury  County, 
in  which  she  had  a  life  estate.  It  appears  that  she  also 
had  a  separate  estate  in  Tunica  County,  Mississippi,  and 
was  managing  both  of  them  as  a  feme  sole,  and  enjoy- 
ing the  income  and  profits  therefrom.  In  the  bill,  it  was 
charged  that  the  money  loaned  by  complainant  to  her 
was  used  by  her  on  these  two  plantations,  for  their  benefit, 
and  for  that  reason  the  one  in  Tennessee  should  be  charged 
with  the  payment  of  the  note.  The  Supreme  Court  found, 
as  a  fact,  that  there  was  no  agreement  in  writing,  or  other- 
wise, by  her  to  charge  her  Tennessee  separate  estate  with 


STATE  OF  TENNESSEE.  561 

Hardware  Co.  v.  Haverly. 

the  payment  of  this  debt,  and  it  further  found  as  a  fact, 
that  no  part  of  the  money  borrowed  by  her  from  complain- 
ants was  used  for  the  benefit  of  or  the  enhancement  of  her 
separate  estate  in  Tennessee ;  and  there  being  no  agree- 
ment, either  in  parol  or  in  writing,  by  her  that  the  money 
borrowed  should  be  a  charge  on  her  separate  estate,  the  Su- 
preme Court  denied  complainant  the  relief  sought  in  his 
bill.  In  the  course  of  the  opinion,  delivered  by  Mr.  Jus- 
tice Sneed,  he  said,  after  speaking  of  the  common  law 
rule,  that  a  married  woman  is  not  liable  for  her  contracts, 
"but  it  is  equally  well  established  that  in  the  view  of  a 
Court  of  Equity,  a  wife  having  a  separate  estate,  which 
under  the  deed,  will,  or  settlement  by  which  she  holds, 
she  controls  and  manages  as  a  feme  sole,  enjoying  the 
profits  and  incomes,  may  charge  the  same  for  her  debts 
by  any  unequivocal  act  or  engagement  dearly  indicating 
her  purpose  so  to  do,  to  the  extent  of  the  power  under  the 
instrument  under  which  she  claims."  And  this  is  but  a 
restatement  of  the  rule,  as  declared  by  the  Supreme  Court 
in  all  of  its  decisions  where  this  question  was  before  them. 
After  making  the  foregoing  statement,  and  holding  that 
the  complainant  in  that  case  was  entitled  to  no  relief,  upon 
the  grounds  on  which  his  prayer  was  based,  Mr.  Justice 
Sneed  then  says:  "It  has  been  held  in  other  States  that 
without  regard  to  any  appointment,  or  undertaking  on  her 
part  that  the  separate  estate  should  be  bound,  when  the 
demand  is  based  upon  money  expended,  or  beneficial  serv- 
ice rendered  toward  its  preservation,  a  Court  of  equity 
will  entertain  a  proceeding  directly  against  the  estate  itself, 
for  the  satisfaction  of  the  demand.  And  in  this  respect 
it  makes  no  difference  whether  she  is  controlling  the  same 
as  feme  sole,  or  a  trustee  controls  it  for  her  use  and  en- 
joyment." For  this  proposition  Mr.  Justice  Sneed  cites 
some  authorities  from  New  York  and  one  from  South 
36 
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Carolina,  and  says :  "In  one  of  the  cases  cited,  the  Court 
said  that  "the  plaintiffs,  to  sustain  this  suit,  must  show 
that  the  debt  was  contracted  either  for  the  benefit  of  the 
separate  estate  of  the  wife,  or  for  her  own  benefit  upon 
the  credit  of  the  separate  estate."  Taking  this  last  quota- 
tion, as  given  by  Mr.  Justice  Sneed,  there  does  not  appear 
to  be  any  difference  in  the  rule  there  stated  than  as  an- 
nounced by  our  own  Supreme  Court,  for  it  appears  that 
the  debt  created  for  the  benefit  of  the  estate,  or  for  the 
wife's  own  benefit,  must  be  upon  the  credit  of  the  sepa- 
rate estate ;  or,  in  other  words,  as  we  understand  the  lan- 
guage, such  debts  must  be  made  a  charge  by  the  wife  on 
her  separate  estate  and  credit  extended  her  for  that  reason. 
In  the  case  before  us  for  our  determination,  the  money 
sought  to  be  fixed  as  a  charge  upon  Mrs.  Haverly's  sepa- 
rate estate  was  not  expended  for  the  preservation,  but  for 
its  improvement,  and  the  case  cited  of  Martha  Orimes  v. 
Weems,  MS.  opinion,  at  Nashville,  1870,  where  the  Su- 
preme Court  of  this  State  held,  that  a  debt  created  by  a 
married  woman  for  the  preservation  of  her  separate  es- 
tate was  a  charge  upon  it,  and  that  such  estate  was  bound 
for  the  services  rendered  by  solicitors  in  its  protection 
and  preservation.  That  is  not  the  case  we  have  before 
us.  We  apprehend  that  where  lawyers  expended  their 
services  in  the  protection  and  preservation  for  the  mar- 
ried woman,  of  her  separate  estate,  they  would  have  a  lien 
on  it  for  the  payment  of  their  reasonable  fees  for  such 
services ;  or,  in  other  words,  such  estate  might  be  charged 
with  the  payment  of  fees  to  lawyers  for  such  services.  We 
are  unable  to  see  anything  in  the  opinion  of  Mr.  Justice 
Sneed  that  sustains  the  contention  of  complainant's  learned 
counsel,  and  while  he  undertakes  to  state  what  the  law  of 
New  York  and  as  decided  in  one  case  in  South  Carolina, 
is,  he  does  not  say  that  the  doctrine  of  these  cases  are  ap- 
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proved  by  him,  and  we  do  not  find  anything  in  this  opin- 
ion that  sustains  the  decree  of  the  Chancellor  in  the  re- 
spect we  have  mentioned. 

Our  statutes  provide  a  way  by  which  the  separate  estate 
of  married  women  may  be  made  liable  for  the  payment 
of  debts  created  for  its  improvement.  The  Act  of  1881, 
chapter  67,  section  1,  as  digested  in  Shannon's  Code,  sec- 
tion 3532,  provides  a  way  by  which  this  complainant 
could  have  secured  a  charge  against  this  married  woman's 
separate  estate,  for  the  payment  of  her  debt,  contracted  for 
the  material  furnished  her,  and  in  this  Act  of  the  Legis- 
lature it  is  provided  "the  lien  given  by  the  last  section 
shall  apply  to,  and  embraces  within  its  provisions,  the 
lands,  both  separate  and  general  estate,  of  feme  coverts, 
when  the  contract  is  made  with  the  wife  and  the  land  is 
sought  to  be  charged  with  the  lien  evidence  by  a  writing 
signed  by  her,  and  the  legislature,  having  provided  a  way 
by  which  a  married  woman  may  charge  her  separate  estate 
with  the  payment  of  debts  created  for  its  improvement, 
can  it  be  done  in  any  other  way ;  and  especially  can  it  be 
done  when  she  has  made  no  contract  whatever  of  any  kind 
or  character  to  charge  it  with  the  payment  of  such  a  debt." 
The  Legislature  having  provided  how  her  separate  estate 
may  be  charged  with  such  a  debt,  we  think  that  this  ex- 
cludes any  other  method,  or  way,  of  making  the  debt  a 
charge  against  her  separate  estate. 

The  Supreme  Court  of  Mississippi,  in  the  case  of  Stephe- 
son  V.  Holland,  23  Miss.,  265,  held  that  when  a  statute 
prescribes  a  way  by  which  a  married  woman  may  charge 
her  separate  estate  for  its  improvement,  or  for  other  pur- 
poses, such  statute  must  be  pursued  in  order  to  make  a 
debt  a  charge  upon  it,"  and  this  was,  virtually,  the  hold- 
ing of  our  own  Supreme  Court  in  3  Head,  543,  and  in 
10  Lea,  323. 
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Our  Code  provides  that  the  estate,  both  separate  and 
general,  of  a  married  woman  may  be  alienated  in  certain 
ways  therein  provided,  and  it  has  been  imiformly  held 
that  she  cannot  be  deprived  of  her  landed  estate,  whether 
general  or  separate,  in  any  other  way  than  that  provided 
by  law,  and  the  statute  having  provided  a  way,  by  the 
Act  of  1881,  chapter  67,  by  which  to  charge  her  separate 
estate  with  the  payment  of  a  debt  created  for  its  improve- 
ment, we  think  that  it  is  exclusive  and  that  it  can  be  done 
in  no  other  way  than  that  pointed  out  by  the  Act  of  the 
Assembly. 

As  this  method  was  not  pursued  by  complainant,  we 
think  they  have  no  right  to  maintain  this  bill  upon  the 
ground  that  her  separate  estate  should  be  charged  with  the 
payment  of  the  debt  created  for  its  benefit.  It  seems  to 
us  that  a  conclusive  answer  to  complainant's  contention 
lies  in  the  fact  that  when  this  debt  was  created  complain- 
ant then  had  no  knowledge  whatever  that  Mrs.  Haverly 
had  a  separate  estate  in  the  land  on  which  she  was  pro- 
posing to  erect  a  building.  She  had  such  separate  estate 
then,  it  is  true,  but  complainant  was  ignorant  of  it  and 
knew  nothing  of  its  existence,  until  April,  1912,  more 
than  two  years  after  the  debt  was  created.  Then  how 
could  complainant  contract  with  reference  to  the  payment 
of  its  debt  out  of  an  estate  the  existence  of  which  it  was 
wholly  and  entirely  ignorant?  The  theory  upon  which 
its  learned  counsel  proceed  is  that  there  was  an  implied 
undertaking  to  charge  the  separate  estate  with  the  pay- 
ment of  this  debt,  or  that  the  parties  are  presumed  to  have 
contracted  with  reference  to  its  payment  out  of  this  estate ; 
or  that  the  law  upon  the  f  acs  of  the  case  will  imply  an  un- 
deraking  and  agreement  upon  the  part  of  a  married 
woman  to  charge  her  separate  estate  with  the  payment  of 
this  particular  debt.     The  complainant  cannot  imply  by 
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contract  about  a  matter  or  thing  the  existence  of  which 
it  is  in  total  ignorance.  The  parties  to  the  contract  can- 
not be  presumed  to  have  had  in  mind  an  estate,  of  which 
one  of  them  then  had  no  knowledge,  nor  will  the  law  raise 
an  implied  contract  to  charge  such  an  estate  for  the  pay- 
ment of  a  debt  created  by  a  married  woman  for  the  rea- 
son that  the  law  never  raises  an  implied  contract,  except 
on  facts  known  to  both  parties  to  the  contract,  and  about 
which  they  entered  into  stipulations.  And  for  these  rea- 
sons we  do  not  think  that  complainant's  amended  bill  can 
be  sustained  and  Mrs.  Haverly's  separate  estate  charged 
with  the  payment  of  the  balance  of  this  debt,  on  the  ground 
that  it  was  beneficial  to  it.  The  original  bill,  however, 
was  evidently  based  upon  the  case  of  Federlight  v.  Glass 
and  wife,  13  Lea,  481.  It  was  held  by  Mr.  Justice  Cooper, 
in  an  opinion  delivered  by  him  for  the  Court,  in  that  case, 
that  where  a  married  woman  bought  personal  property 
and  afterwards  repudiated  the  contract,  by  pleading  her 
coverture,  that  she  would  then  hold  the  goods  as  the  prop- 
erty of  the  vendors  and  would  be  required  by  a  Court  of 
Equity  to  return  them  to  the  owners,  he  said,  inasmuch 
as  the  contract  of  sale  was  invalid,  or  a  married  woman 
repudiated  the  title  to  the  goods,  the  title  would  then  be 
in  the  vendors,  and  they  might  bring  an  action  of  replevin 
to  recover  them,  or  file  a  bill  in  Chancery  for  that  pur- 
pose; and  in  such  case  a  Court  of  Equity  would  compel 
her  to  return  the  property,  if  in  her  possession,  or  under 
her  control,  citing  6  Lea,  393,  and  2  Tenn.  Chan.,  328. 
But,  inasmuch  as  complainants  in  that  case  had  not  taken 
that  course,  but  had  pursued  a  different  one,  they  were 
not  entitled  to  any  relief.  Complainants,  in  this  case, 
however,  seek  to  recover  possession  of  some  of  the  goods 
they  sold  to  Mrs.  Haverly,  amounting  in  value  to  $195.75, 
which  they  claim  had  not  at  that  time  been  attached  to  or 


566  COURT  OF  CIVIL  APPEALS, 

Hardware  Co.  v.  Haverly. 

worked  into  the  house,  which  she  was  building,  but  they 
do  not  specially  describe  the  articles  they  seek  to  recover, 
and  content  themselves  with  saying,  in  speaking  in  refer- 
ence to  these  articles,  "a  sample  of  which  is  the  bill  of 
finishing  hardware,  listed  on  page  4,  amounting  to 
$195.75,  and  a  great  many  other  articles  not  necessary  to 
set  out  in  the  bill,  as  well  as  the  two  cultivators."  Upon 
examining  the  account,  filed  as  an  exhibit  to  complainant's 
bill,  we  are  unable  to  determine  what  pages  reference  is 
made  when  page  4  is  designated.  In  order  to  recover 
possession  of  goods  of  this  character  in  a  lawsuit  of  this 
kind,  it  is  necessary  that  they  be  specifically  described,  as 
in  a  writ  of  replevin,  in  order  that  the  Court,  and  the 
officer  executing  the  orders  of  the  Court,  may  be  able  to 
know  the  goods,  or  articles,  when  he  finds  them,  take  pos- 
session of  and  restore  them  to  the  complainant,  or  rightful 
owners.  There  is  no  such  description  of  these  goods,  or 
articles,  either  in  the  bill,  or  in  complainant's  proof,  and 
for  this  reason  no  such  relief  can  be  granted  by  decree, 
as  was  asked  for  in  complainant's  bill.  Had  it  been  prop- 
erly framed,  and  the  articles  sought  to  be  recovered  cor- 
rectly described;  and  had  the  proof  shown  that  Mrs. 
Haverly  was  still  in  possession  of  such  articles  and  had 
not  attached  them  to  the  freehold,  so  as  to  become  a  part 
thereof,  then  this  Court  could,  and  would,  make  a  decree 
directing  the  return  of  them  to  complainant  within  a  cer- 
tain designated  time  and,  on  her  failure  to  do  so,  direct 
a  writ  of  possession  to  issue  to  the  sheriff  to  take  them 
and  deliver  them  to  the  complainant.  But  in  the  present 
state  of  the  pleadings  and  proof  we  will  not  enter  such  an 
order  in  this  Court,  and,  in  fact,  it  does  not  appear  from 
the  record  whether  Mrs.  Haverly  had  the  possession  of 
these  articles  at  the  time  the  bill  was  filed  and  the  proof 
taken,  except  from  the    unsupported    statements    of    the 
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bill.  For  all  we  know  she  may  have  disposed  of  them 
long  ago,  or  she  may  have  attached  them  to  the  house  in 
the  way  and  manner  she  intended  when  she  bought  them. 
Eor  these  reasons  we  cannot  grant  complainant  any  re- 
lief on  the  original  bill,  and  have  reached  the  conclusion 
that  the  Chancellor  was  in  error  in  granting  the  relief 
sought  by  the  amended  and  supplemental  bill,  and  his 
decree  in  all  respects  is  reversed  and  complainant's  bill 
is  dismissed,  with  costs. 
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Paek  City  v.  W.  E.  Dsummond. 

Public  Funds.    Lien  on  same  for  services.    Set-off. 

A  public  official — e.  g.,  a  dty  attorney — who  In  his  official  ca- 
pacity collects  taxes  assessed  for  public  or  corporate  purposes, 
has  thereon  no  Hen  for  services  or  for  salary  such  as  he  can 
assert  and  set-off  against  suit  to  recover  the  funds  withheld 
by  him. 


Feom  Knox  County. 


Appealed  from  the  Chancery  Court  of  Knox  County. 
W.  D.  Wright,  Chancellor. 

A.  Y.  BuEKOws  for  Complainant. 
Shields  &  Cates  for  Defendant. 
Mr.  Justice  Haxl  delivered  the  opinion  of  the  Court. 

The  original  bill  in  this  cause  was  filed  by  Park  City, 
a  municipal  corporation,  against  the  defendant,  W.  E. 
Drummond,  its  city  attorney,  who  had  been  duly  and 
regularly  elected  as  such,  to  recover  the  sum  of  $773.98, 
collected  by  him  in  his  official  capacity  from  the  delin- 
quent tax  payers  of  said  city  during  his  term  of  office, 
which  dated  from  May,  1910,  to  May,  1912,  and  which 
taxes  he  had  in  his  hands  at  the  expiration  of  his  term  of 
office. 

The  defendant  filed  an  answer  and  cross  bill,  admit- 
ting that,  while  acting  as  city  attorney  for  the  complain- 
ant, he  collected  the  sum  of  $773.98  of  its  delinquent 
taxes,  and  that  said  sum  had  never  been  paid  over  to  the 
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city,  but  still  remained  in  his  hands.  He  averred,  how- 
ever, that  the  complainant  was  indebted  to  him,  as  its 
attorney,  in  the  sum  of  $1,160  for  other  legal  services  ren- 
dered in  defense  of  certain  law  suits  set  out  and  specifi- 
cally mentioned  in  a  report  filed  as  Exhibit  "A"  to  his 
cross  bill,  and  claimed  the  right  to  set  off  the  amount 
thus  due  him  against  the  amoimt  of  delinquent  taxes  col- 
lected by  him  and  then  in  his  hands;  that  in  any  event, 
he  was  entitled  to  retain  the  money  so  collected  by  him 
under  an  attorney's  lien  until  the  complainant  paid  the 
fees,  which  he  alleged  to  be  justly  due  him  for  the  serv- 
ices rendered. 

The  complainant  filed  a  demurrer  to  the  cross  bill 
denying  the  defendant's  right  to  set  off  the  fees  alleged 
to  be  due  him  for  services  rendered  it  in  other  litigation 
against  the  taxes  collected  by  him,  or  to  hold  said  taxes 
under  an  attorney's  lien  until  said  fees  were  paid,  because 
the  taxes  which  the  defendant  had  collected  and  held  was 
a  public  fund  belonging  to  said  municipality,  and  was  a 
part  of  the  fund  held  by  it  in  trust  for  the  use  and  benefit 
of  it8  Citizens,  which  was  devoted  to  the  carrying  on  of 
the  public  objects  and  purposes  of  said  municipality. 

Upon  a  hearing  the  Chancellor  sustained  the  demurrer, 
holding  that  the  defendant  did  not  have  the  right  to  set 
off  the  fees  alleged  to  be  due  him  from  said  municipality 
against  the  taxes  collected  by  him  in  his  official  capacity, 
nor  did  he  have  the  right  to  retain  the  same  under  a  lien 
until  the  municipality  should  pay  him  the  fees  alleged  to 
be  due.  The  Chancellor  also,  upon  the  admissions  of  the 
defendant  in  his  answer  and  cross  bill  that  he  had  collected 
said  taxes  and  had  not  paid  the  same  over  to  the  city,  ren- 
dered a  decree  against  the  defendant  for  the  same,  and 
ordered  an  execution  to  issue  thereon,  but  decreed  that  the 
cross  bill  might  stand  as  an  indpendent  action  by  the  de- 
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fendant  against  the  city  to  collect  said  fees  alleged  to  be 
due  him.  The  defendant  excepted  to  this  decree,  and 
appealed  therefrom  to  this  Court  and  has  assigned  errors. 

By  the  two  first  assignments  of  error  it  is  insisted  by 
the  defendant  that  the  Chancellor  erred  in  not  decreeing 
him  the  right  to  set  off  the  fees  due  him  by  the  city  against 
the  taxes  which  he  had  collected.  In  any  event,  it  is  in- 
sisted that  the  Chancellor  erred  in  not  allowing  him  to 
retain  the  tax  fund  then  in  his  hands  under  an  attor- 
ney's lien  until  the  complainant  should  settle  or  pay  the 
fees  alleged  to  be  due  him. 

We  are  of  opinion,  after  a  careful  examination  of  the 
questions  involved,  that  the  defendant  could  not  set  off 
a  private  demand  due  him  from  the  city  against  taxes 
collected  by  him  for  the  city  in  his  official  capacity,  and 
which  belonged  to  the  city,  and  must  be  held  by  it  in  a 
trust  capacity  for  the  public  purposes  of  said  municipality. 
The  obligations  were  not  mutual,  and  did  not  subsist  be- 
tween the  parties  in  the  same  right  and  capacity.  One 
was  a  private  debt  due  the  defendant,  while  the  other  was 
a  trust  fund  due  the  city  from  the  defendant  in  his  official 
capacity,  and  necessarily  belonged  to  the  city,  and  must 
be  held  by  it,  when  collected,  in  a  trust  capacity  for  the 
benefit  of  its  citizens. 

Mr.  Dillon,  in  his  valuable  work  on  Municipal  Corpora- 
tions, says:  "Taxes  are  imposts  levied  for  the  support 
of  the  government  or  for  some  special  public  purpose, 
authorized  by  it,  and  are  not  debts  in  the  ordinary  ac- 
ceptance of  the  term."    5th  Ed.,  Vol.  4,  pp.  24-78. 

"A  city  government,  like  that  of  a  State,  cannot  be 
compelled,  without  its  own  consent,  to  accept  its  own  obli- 
gations in  lieu  of  taxes  which  are  due  to  it.  The  principle 
is  recognized  everywhere  that  nothing  but  money  can  be 
received  by  a  State  or  municipal  government  in  discharge 
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of  its  revenues,  unless  some  special  statute  or  ordinance 
has  authorized  it.  The  city  government  is  for  the  benefit 
of  the  little  public  which  it  governs.  It  lives  upon  its 
taxes,  and  its  first  duty  is  self-preservation  by  the  steady 
and  certain  collection  of  its  revenues.  A  debt  due  from 
a  city  to  one  of  its  taxpayers  is  not  a  matter  of  lawful 
set  off  against  the  taxes  due  from  such  creditor,  and  can- 
not be  enforced  without  the  consent  of  the  city."  Scovel 
V.  Nashville,  2d  Shannon  Cas.,  264. 

We  think  this  rule  is  equally  applicable  to  an  official 
of  a  municipality  who  collects  and  holds  the  taxes  of  the 
municipality  in  his  official  capacity. 

In  Cyc,  Vol.  34,  722,  it  is  said:  "Upon  the  groimd 
that  it  is  against  public  policy  to  allow  a  public  officer  to 
commingle  his  private  claims  with  his  official  duties,  as 
well  as  upon  the  ground  that  debts  in  order  to  be  set  off 
must  be  mutually  subsisting  between  the  parties  in  the 
same  right  and  capacity,  it  is  held  that  in  an  action  to 
recover  money  received  by  an  officer  in  his  official  capacity 
a  debt  due  from  plaintiff  to  the  officer  in  his  private  capac- 
ity is  not  the  subject  of  a  set-off.  Thus,  a  public  officer, 
when  sued  for  money  which  he  has  failed  to  pay  over  as 
required  by  statute,  cannot  set  off  a  debt  due  himself  from 
the  municipality  for  salary  in  that  office,  or  in  another,  or 
for  fees,  and  in  an  action  against  a  public  officer  upon  a 
claim  for  which  he  is  personally  liable,  he  cannot  set  off 
a  claim  due  the  municipality  in  which  he  officiates." 

In  Waterbury  v,  Lawler,  51  Conn.,  171,  it  was  held 
that  in  an  action  against  a  tax  collector  by  a  township  for 
the  amount  of  a  tax  committed  to  him  for  collection,  de- 
fendant could  not  be  allowed  to  set  off  a  debt  due  him 
from  plaintiff. 

In  State  v.  Floyd,  28  La.  Ann.,  653,  it  was  held  that  a 
person  sued  as  tax  collector  for  the  proceeds  of  taxes  col- 
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lected  cannot  set  off  a  claim  for  compensation  for  services 
performed  in  another  office. 

In  Moore  v.  People,  37  HI.  App.,  641,  it  was  held  that 
a  justice  of  the  peace,  who  has  collected  fines  in  cases 
pending  in  his  Court,  cannot  set  off  any  claim  of  his  own 
against  them  for  fees  in  the  proceedings  out  of  which  they 
arose. 

In  Harper  v.  Howard,  3  Ala.,  284,  it  was  held  that  a 
justice  of  the  peace,  in  an  action  against  him  to  recover 
money  collected  by  him  in  his  official  capacity,  cannot  set 
off  costs  due  him  in  another  case. 

"A  public  officer  cannot  be  permitted  to  blend  his  pub- 
lic duties  with  his  private  transactions.  Therefore,  if  a 
collector  be  sued  by  a  town  for  the  amount  of  taxes  placed 
in  his  hands  for  collection,  will  not  be  allowed  to  set  off 
a  debt  due  him  by  the  town."  Waterman  on  Set-off,  Re- 
coupment and  Counterclaim,  section  42. 

"Taxes  are  not  debts  in  the  ordinary  sense  of  that  term, 
and  their  collection  will,  in  general,  depend  on  the  reme- 
dies which  are  given  by  statute  for  their  enforcement. 
Taxes  are  not  demands  against  which  a  set-off  is  admis- 
sible."    Cooley  on  Taxation,  13. 

It  is  insisted  by  the  defendant  that  his  right  of  setoff 
in  this  cause  is  settled  in  the  case  of  Jones  v.  Miller,  1 
Swan.,  153.  In  that  case  there  was  a  motion  by  Miller, 
as  trustee  of  Fentress  County,  against  Jones,  an  attorney 
at  law,  in  the  Circuit  Court  of  said  county,  for  school 
funds  collected  by  him,  and  which  he  had  omitted  and 
refused  to  pay  over  to  the  plaintiff.  The  amount  claimed 
was  $268.00.  Jones  gave  notice  of  set-off,  setting  forth 
in  his  notice  various  sums  due  him  as  fees  for  services 
rendered  in  sundry  suits,  some  of  which  were  for  the  re- 
covery of  school  funds,  and  some  for  other  purposes.  He 
also  claimed  the  right  to  set  off  against  the  claim  of  the 
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trustee  the  smn  of  $40.00  paid  by  him,  out  of  the  school 
fund  collected,  to  E.  L.  Gardenhire,  an  attorney  at  law, 
as  a  fee  for  his  services  in  a  certain  suit  for  the  recovery 
of  a  school  fund,  representing  that  he  had  contracted  this 
debt  at  the  instance  and  request  of  the  plaintiff.  The  trial 
Judge  refused  to  allow  the  defendant  to  set  off  the  claims 
embraced  in  his  notice,  and  declined  to  hear  proof  on  any 
of  them,  except  as  to  fees  due  the  attorney  for  collecting 
the  said  sum  of  $268.00,  for  the  recovery  of  which  the 
motion  was  made.  The  defendant  Jones  appealed.  The 
Supreme  Court,  in  disposing  of  the  question,  said: 

"As  to  the  matter  of  setroff,  it  must  be  of  the  same 
nature  and  in  the  same  right  as  the  debt  or  demand  for 
which  the  plaintiff  sues;  and  such  in  part,  according  to 
the  facts  assumed,  is  the  character  of  the  set-off  insisted 
upon  in  the  present  case.  The  plaintiff  having  no  private 
right  to  the  fund  for  which  he  sues,  demands  it  as  a  trus- 
tee ;  and  if  there  be  reasonable  and  just  fees  due  from  him, 
in  his  character  of  such  trustee,  to  the  defendant,  there 
is  no  reason  why  they  should  not  be  allowed  as  proper 
matter  of  set-off." 

Continuing,  the  Court  said:  "For  it  is  in  fact  the 
balance,  after  paying  such  charges,  if  any  there  be,  that 
is  equitably  due  to  the  plaintiff  as  the  tiaist  fund.  The 
charges  must  be,  of  course,  for  attention,  at  plaintiff's  re- 
quest, to  suits  for  the  recovery  of  the  school  fund;  the 
services  must  have  been  fully  rendered  before  the  insti- 
tution of  this  motion,  and  the  fees  in  themselves  just  and 
reasonable.  For  the  trustee  would  not  be  authorized  upon 
the  credit  of  the  fund  to  make  improvident  retainers,  or  to 
pay  extravagant  fees.  As  to  fees  claimed  for  suits  not 
determined,  and  for  suits  not  relating  to  the  school  fund, 
but  to  other  interests,  they  ca/n  have  no  connection  with 
the  present  case.*' 
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So  it  will  be  seen  that  the  Court  only  allowed  the  de- 
fendant in  that  ease  to  set  off  fees  and  expenses  incurred 
growing  out  of  the  collection  of  the  school  fund,  and  not 
fees  due  for  services  rendered  in  other  suits  not  connected 
with  the  collection  of  the  school  fund. 

'So  part  of  the  fees  which  the  defendant  seeks  to  set 
off  against  the  complainant's  claim  in  the  suit  at  bar  grew 
out  of  the  collection  of  the  taxes  for  which  complainant 
sues,  and  said  fees  are  in  no  way  connected  with  said 
taxes,  but  all  of  them  are  claimed  for  serviees  rendered 
in  entirely  independent  suits  for  and  against  the  com- 
plainant. 

As  to  the  contention  of  the  defendant  that  he  has  an 
attorney's  lien  upon  the  taxes  in  his  hands,  and  is  entitled 
to  retain  said  taxes  until  the  complainant  pays  the  sum 
due  from  it  to  him. 

We  are  of  opinion  that  the  defendant  has  no  lien  on 
said  funds  in  his  hands.  It  is  a  general  rule  of  law  in  this 
State  that  an  attorney  has  a  lien  upon  property  recovered 
or  protected  by  his  services,  and  upon  money  recovered 
by  his  services,  which  may  be  declared  by  an  order  in  the 
cause  in  which  the  services  are  rendered.  Hunt  v.  Mc- 
Clanahan,  1  Heis.,  503;  Pleasant  v.  Kartrecht,  5  Heis, 
694 ;  Railroad  v.  Wells,  104  Tenn.,  59. 

The  fees  alleged  to  be  due  the  defendant,  however,  and 
for  which  he  insists  he  has  a  lien  on  the  tax  fund  sought 
to  be  recovered  of  him  by  the  city,  did  not  grow  out  of 
the  collection  of  said  taxes,  and,  as  before  stated,  had  no 
connection  whatever  with  them,  and  cannot,  therefore,  be 
declared  a  lien  on  said  taxes. 

We  know  of  no  decision  holding  that  an  attorney  is 
entitled  to  have  a  lien  for  services  fixed  on  a  fund,  in  the 
collection  of  which,  the  particular  services  for  which  the 
lien  is  claimed  were  not  rendered,  but  are  services  grow- 
ing out  of  an  entirely  independent  matter. 
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It  is  insisted  by  the  third  and  last  assignment  that  the 
Chancellor  erred  in  rendering  a  decree  against  the  defend- 
ant Dmiomond  for  $773.98^  the  amount  of  taxes  admitted 
by  him^  in  his  answer  and  cross  bill,  to  be  in  his  hands, 
and  in  ordering  an  execution  to  be  issued  upon  said  de- 
cree. It  is  insisted  that,  upon  overruling  the  demurrer, 
the  Chancellor  should  have  waited  until  the  question  of 
the  defendant's  fees  could  be  determined  and  fixed  under 
the  cross  bill,  before  rendering  a  decree  against  him  for 
the  taxes  due  the  complainant. 

We  are  of  opinion  that  there  was  no  error  in  this  action 
of  the  Chancellor.  The  defendant  admitted  the  amoimt 
of  taxes  claimed  by  the  complainant,  and  only  sought  the 
right  of  set-off  against  said  taxes,  or  the  right  to  retain 
the  fund  in  his  hands  until  the  city  paid  the  fees  alleged 
to  be  due  him.  Holding  as  we  do,  that  he  had  no  such 
right,  we  think  there  is  no  reason  why  the  city  should 
wait  for  its  taxes  until  the  fees  alleged  to  be  due  defend- 
ant could  be  litigated,  fixed  and  determined.  The  de- 
fendant could  not  be  prejudiced  by  the  action  of  the 
Chancellor,  if  we  are  correct  in  holding  that  he  was  not 
entitled  to  the  right  of  set-off,  or  to  retain  the  fees  under 
an  attorney's  lien  until  the  city  paid  him  the  fees  alleged 
to  be  due  in  the  independent  litigation.  The  Chancellor 
directed  that  the  cross  bill  stand  as  an  independent  bill 
for  the  collection  of  the  fees  alleged  to  be  due  the  de- 
fendant, which  are  disputed  by  the  complainant,  and  this 
matter  can  be  determined  by  a  subsequent  decree. 

It  results  that  the  decree  of  the  Chancellor  will  be 
affirmed,  and  the  cause  remanded  to  the  Chancery  Court 
to  be  further  proceeded  with. 
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Union  Bank,  Guardian,  v.  Reed  Taylor,  et  al. 

1.  AssiGNMEiTTS  OF  Ebbob.    Time  of  flUng.    Motion  to  affirm. 

It  Is  now  the  practice  of  the  Court  of  Appeals  to  affirm  decrees 
and  judgments  in  cases  appealed  for  failure  to  file  assign- 
ments of  error  in  time  whenever  motion  to  aflirm  is  made 
by  appellees,  unless  sufficient  excuse  for  the  delay,  shown  by 
affidavits,  be  shown. 

2.  Same.    Excuses.    Defective  records. 

Delay  in  filing  assignments  of  error  attributed  to  defects  in  the 
record  is  not  excused  if  the  record  defects  were  occasioned  by 
the  fault  or  inattention  of  appellant 


From  Anderson  County. 

Appealed  from  the  Chancery  Court  of  Anderson 
County.    Hugh  Kyle,  Chancellor. 

Silas  Bogers  for  Appellant. 

C.  J.  Sawyer,  J.  U.  Underwood,  Wallace  &  Bur- 
nett for  Appellees. 

Mr.  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

When  this  case  was  reached  on  our  docket,  a  motion 
was  made  by  complainant  to  affirm  the  decree  of  the  Chan- 
cellor because  no  errors  had  been  assigned.  This  motion 
was  sustained. 

Defendant  Rogers,  also  counsel  of  defendant,  Taylor, 
was  in  Court  at  the  time  of  the  affirmance,  and  requested 
that  the  decree  of  affirmance  be  not  ordered  and  entered, 
and  stated  that  he  would  file  assignments  of  error. 
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The  Court  stated  to  Mr.  Rogers  that  the  decree  of  the 
Chancellor  would  be  affirmed,  but  that  he  could  apply  by 
petition,  verified,  asking  that  the  decree  of  affirmance  be 
set  aside,  and  if  his  petition  presented  legal  reasons 
therefor,  the  affirmance  would  be  set  aside  and  the  case 
disposed  of  in  regular  order. 

May  25,  1915,  defendant  Rogers  filed  a  petition  asking 
that  the  decree  of  affirmance  be  set  aside  and  that  he  be 
allowed  to  assign  errors  and  that  the  case  be  disposed  of 
in  regular  order  upon  its  merits. 

We  have  examined  the  petition  of  defendant  Rogers, 
and  are  of  opinion  that  it  presents  no  legal  excuse  for  not 
having  assigned  errors  in  time  as  required  by  the  rules 
of  this  Court.  It  has  never  been  the  policy  or  disposi- 
tion of  this  Court  to  avoid  the  hearing  and  deposition 
of  cases  upon  their  merits,  but  where  records  have  been 
filed  a  month  or  more  before  the  Court  convenes,  and  no 
errors  have  been  assigned  when  the  cases  are  reached  on 
the  docket  and  counsel  of  the  opposite  party  demand  or 
ask  for  an  affirmance  because  errors  were  not  assigned  in 
time,  we  must,  if  our  rules  amount  to  anything,  in  such 
cases,  affirm  the  decree  or  judgment  of  the  Court  below. 

In  this  case,  as  above  stated,  the  petition  presents  no 
sort  of  legal  excuse  for  not  having  filed  assignment  of 
errors  in  time  in  accordance  with  the  rule  of  this  Court. 
The  record  in  this  case  was  filed  in  this  Court  early  in 
December,  1913.  It  was  decided  at  the  October  term  of 
the  Chancery  Court,  in  1913,  of  Anderson  County.  The 
excuse  presented  for  not  having  assigned  errors  is,  in  sub- 
stance, that  only  a  partial  transcript  of  the  record  was 
filed  in  this  Court.  If  this  be  so,  it  seems  to  us,  that 
petitioner  and  defendants  are  to  blame.  They  were  the 
defendants  in  the  Court  below  and  a  decree  was  entered 
against  them  and  they  appealed  to  this  Court.  It  seems 
37 
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to  US  that  it  was  their  duty^  under  their  appeal,  to  see 
that  a  complete  transcript  was  made  oat  and  filed  in  this 
Court. 

It  is  said  in  the  petition  that  petitioner's  solicitor  was 
not  notified  of  the  filing  of  the  record  until  after  the 
Anderson  County  cases  had  been  reached  on  the  docket, 
and  in  less  than  thirty  minutes  before  this  case  was  called 
for  hearing,  and,  hence,  it  was  impossible  then  to  file 
assignments  of  error  in  the  case.  In  other  words,  the  sole 
excuse  in  this  case  is,  that  a  part  of  the  transcript  being 
filed  in  this  Court  and  not  aU  of  it,  as  required  by  law, 
the  filing  of  only  a  part  of  the  transcript  is  not  a  filing 
of  the  transcript,  as  contemplated  by  the  rule ;  but,  as  be- 
fore stated,  the  fault  of  defective  transcript  being  filed  in 
this  Court,  if  any  fault  existed,  was  that  of  petitioners. 

It  follows  that  the  decree  of  affirmance  must  be  sus- 
tained on  the  ground  stated.  But  in  view  of  the  attitude 
of  the  case  and  the  insistence  of  learned  counsel  of  de- 
fendants, the  Court  has  carefully  examined  the  record  in 
the  case,  and  after  doing  so,  we  have  been  wholly  unable 
to  find  any  reversible  error  in  the  action  of  the  learned 
Chancellor.  So,  if  the  decree  of  affirmance  was  set  aside 
and  the  case  taken  in  on  briefs,  no  different  result  would 
be  reached. 

The  petition  for  setting  aside  the  affirmance  is  dismissed 
with  cost. 
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Link  Kikq  v.  I.  W.  &  Lewis  Dunlap. 

1.  Dog.    Action  "by  oumer  for  poisoning.    Running  at  large.    In 

the  chaae. 

A  dog  which,  with  the  consent  of  the  family  of  the  absent 
owner,  is  loaned  to  a  foxhnnter  who  at  once  puts  him  in  a 
chase,  is  not  running  at  large  in  violation  of  Act  1901,  Oh. 
— ,  and  if  while  in  the  chase  the  dog  is  killed  bj-  the  negligent 
spreading  ot  poison,  the  owner  may  sue  the  party  responsible 
therefor. 

2.  Trial.    Directed  verdict  before  conclusion  of  offer  of  evidence 

hp  pMntiff. 

Trial  judges  should  not  direct  verdicts  before  plaintiff  has  con- 
cluded his  introduction  of  evidence  if  the  evidence  in  reserve 
and  offered  tends  to  explain  away  any  adverse  presumptions 
which  may  have  arisen. 

8.  MonoK  worn  Nbw  Tbzai.. 

Necessary,  to  have  vevlew  of  action  of  trial  Judge  in  directing  a 
verdict. 


Fbom  Blount  County. 


Appeal  in  error  from  the   Circuit    Court   of   Blount 
County.    Sam  C.  Brown,  Judge. 

Bbown  &  Johnson  for  Plaintiff  in  Error. 

Gambls  &  Ci^WFOBD  for  Defendants  in  Error. 

Mb.   Jubtios  Wilsok  delivered  tke  opinion  of  the 
CSonrt. 

This  suit  was  commenced  by  Mr.  Link  before  a  justice 
of  the  peaoe  against  defendants  in  error  to  recorer  dam- 
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ages  from  them  for  killing  his  hound  dog  by  poison  on 
or  about  December  30,  1912. 

The  justice  of  the  peace  rendered  judgment  in  favor  of 
Mr.  King  against  defendants  in  error  for  five  dollars,  and 
both  parties  appealed  to  the  Circuit  Court  of  the  county. 

"The  case  came  on  for  trial  before  a  jury  in  the  Cir^ 
cuit  Court,  and  after  hearing  the  evidence  of  four  wit- 
nesses introduced  on  behalf  of  Mr.  King,"  states  the  entry 
made  by  the  Court,  "defendants  below  moved  the  Court 
to  direct  a  verdict  in  their  favor  because  under  the  undis- 
puted facts  shown  in  the  plaintiff's  testimony  the  plaintiff 
has  violated  the  law  in  allowing  his  dog  to  run  at  large 
contrary  to  the  statute,  for  the  death  of  which  dog  plain- 
tiff sues  in  this  case,  and  the  Court  being  of  opinion  that 
the  plaintiff  had  violated  the  law  and  was  thereby  guilty 
of  a  misdemeanor  in  permitting  his  said  dog  to  run  at 
large  contrary  to  the  statute,  and  that  the  plaintiff  could 
not  come  into  Court  and  ask  damages  for  the  death  of 
said  dog,  and  that  he  should  be  repelled  for  this  reason. 

The  Court  therefore  sustains  said  motion,  and  it  is 
therefore  considered  by  the  Court  that  said  motion  be 
sustained  and  that  the  verdict  of  the  jury  be  directed  in 
favor  of  the  defendants,  which  was  accordingly  done. 

It  is  therefore  ordered  by  the  Court  that  plaintiff's  suit 
be  dismissed  and  that  the  defendants  have  and  recover 
from  plaintiff  all  the  costs,  for  which  execution  will  issue. 

To  which  said  action  of  the  Court  in  granting  peremp- 
tory instructions,  and  dismissing  his  said  suit,  the  plain- 
tiff excepted  and  prayed  an  appeal  to  the  next  term  of  the 
Court  of  Civil  Appeals  which  meets  at  Knoxville,  Tenn., 
and  said  appeal  is  granted  and  plaintiff  is  given  twenty 
days  in  which  to  prepare  and  file  his  bill  of  exceptions  and 
to  perfect  his  said  appeal." 

This  is  the  only  minute  or  record  entry  appearing  in 
the  case.    No  motion  for  a  new  trial  was  made. 
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A  bill  of  exceptions  was  afterwards  prepared,  approved 
by  the  trial  Judge,  and  filed  in  the  case. 

If  we  could  look  to  the  bill  of  exceptions  and  the  evi- 
dence contained  in  it,  we  would  be  of  opinion  that  plain- 
tiff in  error  was  not  allowing  his  hound  dog  and  pedigreed 
fox-chasing  dog,  of  the  red  bone  breed,  according  to  the 
testimony,  and  well  trained  for  his  age,  he  being  about 
thirteen  months  old  and  worth  fifteen  dollars,  according 
to  all  the  testimony,  to  run  at  large. 

As  a  matter  of  fact,  this  splendid  pedigreed  hound  dog 
was  at  the  home  of  plaintiff  in  error  when  he  left  there 
about  dark  on  December  30  to  wait  on  a  sick  neighbor, 
and  while  he  was  thus  absent  from  home,  Mr.  Gus  Dunlap 
came  along  and  with  the  assent  of  the  family  of  plaintiff 
in  error  put  his  dog  in  the  fox  chase. 

There  is  no  question  from  the  proof  as  to  the  fact  that 
defendant  in  error  Dunlap  put  out  poison  in  a  dead  rabbit, 
and  which  poison  the  dog,  in  eating  the  rabbit  put  into 
his  stomach  and  was  killed  thereby,  but  as  no  motion  was 
made  for  a  new  trial,  and  as  we  cannot  know  what  the 
facts  were  without  looking  into  the  bill  of  exceptions,  we 
cannot  entertain  the  appeal  under  the  decisions  of  our 
Supreme  Court. 

Taking  the  bill  of  exceptions  into  consideration,  the 
learned  trial  Judge  had  no  right  to  stop  the  introduction 
of  evidence  in  its  midst  and  direct  a  verdict,  but  no  mo- 
tion for  a  new  trial  having  been  made,  we  cannot  con- 
sider the  bill  of  exceptions. 

The  result  is  that  the  case  will  be  dismissed  with  costs. 


682  COUET  OF  CIVIL  APPEALS, 


Huttsii  V.  Watefa 


Mbs.  E.  J,  HuTTON  V.  H.  E.  Waters  bt  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(JacJcaoru    April  Term,  1914.) 

1.  CoNTKACTS.    Interference  toith  and  inducing  breacK    AdUm, 

A  party  wbo  intervenee  and  induces  the  breach  of  a  contract 
may  be  held  liable  In  damages  to  the  party  who  desires  that 
the  contract  be  performed. 

2.  GoNSPmACY  TO  Destbot  Business. 

Two  or  more  parties  who  conspire  wrongfully  and  maliciously 
and  without  just  motive  to  break  up  and  destroy  the  estab- 
lished business  of  another  may  be  held  responsible  in  dam- 
age& 

3.  Demurbeb  to  Declabation.    Question  arising. 

The  point  arising  upon  demurrer  to  a  declaration  is  whether  it 
sets  forth,  however  Inartiflcially,  a  legal  right  in  the  plaintiff 
and  wrongful  interference  therewith  upon  the  part  of  de- 
fendant. 


From  Weakley  County. 


Appeal  in  error  from  the  Circuit  Court  of  Weakley 
County.    Jos.  E.  Jokes,  Judge. 

L.  E.  HoLi^iDAY  for  Plaintiff  in  Error. 

R.  E.  Maiden  and  A.  B.  Adams   for   Defendants   in 
Error. 

Mb.  Justice  Higqins  delivered  the  opinion  of  the 
Court. 


STATE  OF  TENNESSEE.  583 

Hutton  V,  Waters. 

Fbom  the  judgment  of  tlie  Circuit  Court  of  Weakley 
County  sustaining  a  demurrer  to  her  declaration  and  dis- 
missing her  suit,  Mrs.  Hutton  prayed  and  perfected  her 
appeal  in  error,  and  is  here  insisting  that  this  judgment 
should  be  reversed  and  the  cause  remanded  for  issue  and 
trial.  We  shall  in  this  Court  speak  of  the  parties  as 
plaintiff  and  defendants,  just  as  they  appeared  in  the  lower 
Court. 

The  primary  question  for  us.  to  determine  is  whether 
the  declaration  sets  forth  one  or  more  causes  of  action  or 
grievances  of  legal  cognizance.  It  is  not  for  us  to  decide 
whether  the  pleading  is  in  proper  form,  and  whether  there 
can  be  a  recovery  on  all  the  matters  set  forth,  but  whether 
the  pleader  has  averred  facts  which  demand  an  issue  and 
trial.  It  must  also  be  remembered  that  we  cannot  antici- 
pate the  legal  effect  of  what  may  be  urged  upon  a  trial 
as  the  viewpoint  from  which  to  pass  upon  the  sufficiency 
of  a  demurrer.  Nor  is  it  incumbent  upon  us  to  interpret 
the  declaration  upon  the  assumption  that  certain  defenses 
which  are  complete  answers  will  be  relied  upon  at  the  hear- 
ing. Bather,  it  is  our  duty  to  examine  this  declaration 
and  determine  from  its  face  whether  it  shows  the  existence 
of  any  right  upon  the  part  of  the  plaintiff  and  a  wrongs 
ful  and  actionable  invasion  of  that  right  upon  the  part  of 
the  defendants.  It  is  also  well  to  remark  that  we  cannot 
well  write  all  the  law  upon  any  subject  in  one  opinion. 

This  is  a  peculiar  and  somewhat  novel  case  in  this  juris- 
diction, if  we  for  the  time  being  put  out  of  view  a  certain 
decision  in  this  State  to  which  reference  will  hereafter  be 
made.  A  voluminous  opinion  could  be  written  upon  the 
questions  arising,  but  we  have  reached  the  conclusion 
that  we  should  not  undertake  to  prepare  a  treatise  upon 
this  subject  or  to  analyze  all  the  decisions  and  authorities 
which  may  have  a  bearing.    It  shall  be  our  endeavor  to  re- 
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duce  to  reasonable  length  and  simple  form  some  of  the 
rules  which  we  think  deducible  from  the  authori- 
ties. We  shall,  however,  attempt  to  call  attention  to  some 
of  the  limitations  which  surround  the  right  or  rights  of 
action  set  forth  in  the  declaration. 

Discarding  the  arrangement  and  verbiage  observed  by 
the  pleader  in  drafting  this  declaration,  and  reducing  it 
to  simple  averments  of  fact,  we  find  that  it  substantially 
sets  forth  the  following :  Mrs.  Hutton  is  a  widow  and  the 
keeper  of  a  boarding  or  rooming  house.  In  1910,  she 
opened  up  in  Martin,  Tennessee,  a  house  of  this  kind  for 
the  reception  and  entertainment  of  pupils  and  teachers 
of  the  Hall-Moody  Institute,  an  educational  institution 
of  note  located  in  that  town.  Of  this  institution.  Prof. 
Waters  is  the  principal  and  the  chief  officer.  The  other 
defendants  named  are  officers  or  directors  or  patrons  or 
sympathizers  thereof.  It  was  averred  that  one  James 
Wilson  was  a  boarder  at  the  house  of  plaintiff ;  that  Prof. 
Waters  and  he  had  a  difficulty,  and  thereupon  Prof.  Waters 
demanded  that  Mrs.  Hutton  decline  to  retain  Wilson  as  a 
boarder  and  customer  and  that  she  refused  to  dismiss  him. 
It  was  also  averred  that  Prof.  Waters  objected  to  her 
prices  or  arrangements,  and  demanded  that  she  conduct 
her  boarding  house  to  suit  him.  When  Mrs.  Hutton  de- 
<;lined  to  yield  to  these  requests,  it  is  alleged  that  Waters 
and  his  co-defendants  entered  into  an  unlawful  and  mali- 
•cious  conspiracy  for  the  purpose  of  breaking  up  her  busi- 
ness as  a  boarding  house  keeper,  and  that  in  carrying  out 
this  unlawful  and  harmful  design  the  conspirators  began 
to  induce  boarders  with  whom  she  had  contracts  to  leave 
lier,  and  to  cease  to  patronize  her;  that  they  got  in  com- 
munication with  pupils  who  were  destined  to  Mrs.  Hut- 
ton's  house  and  with  whom  she  had  entered  into  contracts 
for  board,  and  induced  and  caused  them  to  break  their 
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contracts;  that  with  respect  to  some  of  her  boarders  the 
defendants  wrongfully  and  maliciously  coerced  or  threat- 
ened to  suspend  them  from  school  unless  they  ceased 
boarding  with  her,  and  that  they  would  meet  incoming 
pupils  at  the  station  and  otherwise  come  in  contact  with 
them  and  wrongfully  and  maliciously  proceed  to  beg  them 
to  go  elsewhere.  It  is  then  alleged  that  this  combination 
or  agreement  was  entered  into  wrongfully  and  maliciously 
and  not  for  the  purpose  of  promoting  trade  interests  or 
protection  of  property  rights,  but  for  the  purpose*  of  in- 
terfering with  plaintiflF^s  right  of  free  trade,  thus  causing 
the  destruction  of  her  business.  She  averred  that  she  was 
a  respectable  woman,  and  the  keeper  of  a  nice,  decent  and 
orderly  hotel,  and,  in  substance,  that  the  defendants  were 
without  legal  excuse  or  justification  for  interfering  with 
her  business. 

This  declaration  may  be  diveded  into  three  parts,  or 
considered  as  setting  forth  three  grounds  or  grievances: 
1.  The  wrongful  and  malicious  inducing  of  the  breaking 
of  specific  contracts  for  board  which  were  subsisting  be- 
tween Mrs.  Hutton  and  several  named  boarders.  2.  A 
conspiracy  wrongfully  and  maliciously  entered  into  for 
the  purpose  of  harming  and  injuring  her  by  refusing 
patronage  and  importuning  and  inducing  prospective 
patrons  to  decline  to  enter  into  trade  relations  with  her. 
3.  A  conspiracy  wrongfully  and  maliciously  to  drive  her 
out  of  the  boarding  house  business  and  to  destroy  her 
right  of  freedom  to  trade. 

If  plaintiff  had  a  right  of  action  for  any  one  of  the 
above  grievances  the  learned  trial  Judge  was  in  error 
in  sustaining  the  demurrer  and  dismissing  the  suit.  As- 
f^uming  the  averments  of  the  declaration  to  be  true,  we  are 
of  opinion  that  a  system  of  jurisprudence  which  would 
"not  afford  a  party  in  her  situation  some  ground  of  action 
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would  not  deserve  the  name.  Especially  do  we  feel  so  in 
this  day  of  ethical  growth  and  of  broadening  oooaidera- 
tion  for  individual  right,  notwithstanding  a  socialistic 
spirit  which  sometimes  crops  out.  The  common  law 
maxim,  ubi  jus  Hn  remedium,  should  still  be  a  living 
force. 

With  respect  to  the  finst  result  of  the  above  analysis, 
namely,  that  of  a  wrongful  and  malicious  interference 
with  contractual  relations,  we  do  not  apprehend  that  there 
can  be  any  doubt  about  the  right  of  Mrs.  Hutton  to  wage 
a  suit  for  damages.  We  are  aware  that  such  rights  of 
action  are  of  comparatively  recent  growth,  and  that  many 
jurisdictions  will  deny  them  justiciability.  But  this  doc- 
trine has  been  firmly  settled  in  this  State,  and  cannot  w^ 
be  controverted :  Donnelly  Co.  v,  Jackson  Bros.,  2  Tenn. 
C.  C.  A.,  408,  and  cases  therein  cited,  particularly  the 
English  authorities.  There  is  no  room  for  a  quarrel  about 
the  justness  and  equity  of  such  a  doctrine.  It  is  the  heighth 
of  unwisdom  to  insist  that  a  man  or  a  set  of  men  may  de- 
signedly and  wickedly  deprive  another  of  the  fruits  of  a 
subsisting  contract  and  yet  escape  re^)onsibility  for  the 
entailed  consequences.  We  have  read  scores  of  cases  dis- 
cussing this  subject  in  connection  with  this  investigation 
and  prior  considerations  of  this  question,  and  have  reached 
the  conclusion  that  this  rule  cannot  be  gainsaid. 

With  respect  to  the  second  and  third  grievances,  a  wider 
field  is  opened  up  and  possibly  greater  uncertainty  as  to 
jural  aspects  may  be  encountered.  We  chose  to  treat  of 
the  second  and  third  grounds  as  coalescing  and  making  a 
pointed  charge  that  the  defendants,  without  just  cause  or 
excuse  and  in  the  absence  of  the  motive  of  self-interest  or 
self -protection  or  for  the  promotion  or  protection  of  trade, 
entered  into  a  conspiracy  for  the  purpose  of  destroying 
plaintiff's  business  by  inducing  her  boarders  to  leave  her 
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through  importonities  and  moral  coercion  and  quasi- 
autbority,  and  by  interesting  prospectiye  customers  and 
indoeing  them  to  refuse  to  trade  with  the  plaintifiF  as  a 
boarding  honse  keeper. 

It  is  ingeniously  argued  by  very  learned  counsel  for 
defendants  that  the  declaration  fails  to  aver  that  the  means 
used  to  carry  out  the  conspiracy  partook  of  a  fraudulent 
or  violent  character;  aind  it  is  urged  that  there  would  be 
no  legal  ground  of  complaint  at  mere  importunity  or  per- 
suasion. It  is  also  forcibly  argued  that  the  declaration 
simply  sets  forth  the  case  of  a  quasi-employer  or  director 
who  had  an  interest  in  the  moral  welfare  and  comfort 
of  the  patrons  of  the  school,  having  the  right  to  dictate 
as  to  the  places  at  which  the  pupils  should  board  and  the 
prices  they  should  pay  and  the  people  with  whom  they 
might  come  in  contact.  It  may  save  time  and  trouble  to 
concede  that  as  a  matter  of  law  this  latter  contention  has 
very  great  merit,  and  we  must  not  be  understood  as  deny- 
ing that  the  defendants  may  urge  this  in  justification 
and  excuse  if  done  in  good  faith  and  in  reality  as  the 
motive  which  prompted  the  several  acts  complained  of  by 
Mrs.  Hutton.  But  we  shall  recur  to  this.  We  are  con- 
cerned now  with  the  case  as  set  forth  upon  this  feature  by 
the  declaration.  While  the  declaration  uses  a  great  many 
adjectives  and  expletives,  we  are  of  opinion  that  the  aver- 
ments that  this  combination  or  agreement  was  entered  into 
unjustifiably  and  without  excuse  and  done  with  intent  to 
harm  Mrs.  Hutton  and  not  for  the  purposes  of  promoting 
the  interests  or  protecting  the  rights  of  the  conspirators 
must  be  taken  as  material  and  true.  Now,  what  are  the 
rights  of  the  parties  ?  It  is  earnestly  contended  that  the 
questions  thus  arising  were  definitely  settled  by  the  Su- 
preme Court  of  Tennessee  in  the  case  of  Payne  v.  Rail- 
road, 13  Lea,  507.    An  examination  of  the  majority  opin- 
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ion  in  that  case  will  bring  to  light  many  shades  of  thought 
which  go  very  far  towards  sustaining  this  contention. 

If  we  were  to  accept  this  opinion  and  accord  it  hearty 
commendation  it  might  be  a  complete  answer  to  the  de- 
mands of  the  plaintiff.  But  it  cannot  be  too  often  re- 
peated that  one  of  the  doctrines  of  the  common  law  is 
that  no  question  is  decided  until  the  exact  state  of  facts 
calling  for  judicial  utterance  be  shown.  No  case  can  be 
treated  as  absolutely  controlled  by  a  previous  decision  un- 
less the  facts  are  substantially  the  same.  In  other  words, 
there  is  no  such  thing  in  the  common  law  as  authoritative 
deduction  from  a  previous  adjudication.  Per  Lord  Hals- 
bury  in  Quinn  v.  Leatliem,  1  British  Kuling  Cases,  197. 
But  if  we  were  to  consider  the  Payne  case  as  correspondent 
in  all  respects  with  the  matter  at  bar,  we  would  not  hesi- 
tate to  express  our  disapproval  of  the  majority  opinion 
and,  although  an  inferior  Court,  would  decline  to  follow  it 
until  it  met  the  approval  of  the  Judges  who  now  occupy, 
or  have  in  recent  years  occupied,  our  highest  Court. 
This  tribunal  has  once  before  criticized  the  Payne  case: 
Donnelly  v.  Jackson  Bros.,  supra,  and  would  not  hesitate 
to  do  so  again.  We  have  taken  occasion  to  ascertain  the 
status  of  the  Payne  case  in  the  eyes  of  jurists  and  com- 
mentators, and  have  discovered  that  it  is  not  generally 
approved;  and  in  particular  that  it  was  characterized  by 
the  learned  annotator  of  the  L.  B.  A.  series  of  reports  as 
out  of  line  with  the  current  authority.  This  editor  em- 
phatically stated  that  the  minority  opinion  prepared  by 
Judge  Freeman,  and  assented  to  by  Judge  Tumey,  was 
the  sounder  and  better.  See  62  L.  E.  A.,  710,  note.  Pur- 
suing our  criticism  of  the  Payne  case,  it  is  well  that  we 
recall  that  it  is  out  of  harmony  with  the  legislative  spirit 
against  monopolies,  combinations  and  restraining  agree- 
ments which  has  been  manifested  in  the  last  twelve  or  four- 
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teen  years.  In  f  act^  if  legislative  declarations  be  taken  as 
evidences  of  a  public  policy  which  must  always  be  looked 
to  and  promoted  by  the  judiciary,  it  is  clear  to  us  that 
any  combination  or  agreement  having  for  its  object  the 
destruction  of  a  business  or  an  unjustifiable  interference 
with  the  freedom  of  trade  enjoyed  by  any  citizen  if  fol- 
lowed by  damage  is  actionable.  See  the  case  of  Standard 
OH  Co.  V.  State,  117  Tenn.,  618,  and  also  the  Plumbers 
case,  103  Tenn.,  99.  It  should  be  borne  in  mind  that  this 
latter  case  was  really  decided  upon  common  law  prin- 
ciples rather  than  legislative  declarations.  But  we  con- 
ceive it  to  be  an  exceedinc^ly  instructive  case  upon  another 
f eatoe  which  we  are  Z  going  to  mention. 

It  is  insisted  by  learned  counsel  that  Prof.  Waters  and 
his  co-defendants  were  clearly  in  the  exercise  of  their  legal 
rights  when  they  interfered  with  Mrs.  Hutton's  boarders 
and  induced  them  to  go  elsewhere;  and  that  they  were 
also  within  their  rights  when  they  morally  coerced  or 
threatened  her  pupil  customers  with  expulsion  from  the 
school  if  they  did  not  cease  to  board  with  her.  This  may 
or  may  not  be  true.  But  we  decline  to  adjudge  that  they 
have  such  right  in  advance  of  a  hearing.  In  other  words, 
we  decline  to  decide  before  development  of  the  facts  that 
these  parties  were  acting  justifiably  and  upon  a  sufficient 
excuse  or  upon  moral  or  financial  considerations;  and, 
having  reached  this  conclusion,  there  necessarily  follows  an 
adjudication  that  the  declaration  even  upon  this  feature 
must  be  met  by  defense  and  by  proof.  It  is  said  in  this 
case,  just  as  it  has  been  urged  in  practically  all  of  the 
decisions  upon  this  point  in  this  country  and  in  England 
for  the  last  twenty-five  or  thirty  years,  that  anyone  of  the 
defendants  had  the  right  to  refuse  to  patronize  or  aid  Mrs. 
Hutton,  that  they  individually  had  the  right  to  counsel  or 
advise  incoming  pupils  not  to  go  to  her  boarding  house; 
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and  that  as  this  right  might  be  lawf nUj  exercised  by  any- 
one, it  might  be  exemsed  by  any  number  pursuant  to  a 
combination.  Reduced  to  its  last  analysis,  it  is  the  argu- 
ment that  if  one  party  oould  not  be  sued  for  counseling 
another  to  withhold  patronage,  any  number  of  them  could 
combine  and  do  this  same  thing  with  impunity.  Some 
Courts  have  taken  this  view,  but  we  are  of  opinion  that 
the  best  juristic  thought  of  this  nation  and  of  England 
is  against  sucdi  proposition,  and  that  the  contrary  one  of 
responsibility  for  consequences  whenever  the  combination 
has  for  its  object  the  destruction  of  the  business  of  the 
victim  should  be  upheld*  It  is  true  that  any  individual 
might  have  counseled  the  boys  not  to  go  to  the  boarding 
house  of  Mrs.  Huttcm  in  the  absence  of  a  contract  for 
board,  and  would  not  be  responsible,  especially  if  there 
were  no  bad  motive;  and  probably  there  would  be  no 
liability  even  if  the  motives  were  bad  or  malicious.  But 
to  say  that  an  aggregation  of  influential  men  can  conspire 
for  the  specific  purpose  of  destroying  a  party's  freedom 
of  trade  and  taking  away  his  means  of  livelihood  and  not 
be  responsible  for  the  consequences  is  abhorrent  to  our 
sense  of  justice  and  rights  and  we  decline  to  give  it  our 
endorsement  The  reader  must  bear  in  mind  that  we  are 
talking  about  a  conspiracy  or  combination  actuated  by  a 
wrongful  and  harmful  motive;  namely,  that  of  destroy- 
ing the  trade  of  an  individual  to  gratify  the  splem  or  ill- 
will  of  the  conq[>irators,  and  without  any  moral  design  of 
improving  the  parties  with  whom  they  interceded.  As 
stated  by  a  number  of  authorities,  an  individual  may  be 
able  to  combat  the  malice  and  ill-will  of  one  party  who  is 
determined  to  interfere  with  his  trade  or  custom,  but  he 
may  not  be  able  to  withstand  a  combination  of  a  nvmber 
of  prominent  and  influential  persons  who  have  decided 
that  their  victim  should  be  commercially  lamed.    This  is 
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in  accord  with  the  modem  spirit  of  justice  and  fair  deal- 
ing; the  contrary  partakes  of  a  barbarism  and  a  hardness 
of  heart  which  no  progressive  judiciary  should  counte- 
nance. There  has  been  no  authorititative  and  direct  de- 
claration by  our  Courts  upon  this  subject  of  which  we 
are  cognizant.  But  a  close  examination  of  the  Plumbers 
case,  supra,  will  warrant  the  aligning  of  our  State  along 
with  those  jurisdictions  in  which  the  doctrine  of  liability 
for  combinations  to  destroy  the  trade  of  another  is  upheld. 
Another  evidence  of  the  broad  spirit  of  our  jurisprudence 
in  the  matter  of  the  granting  of  freedom  of  contract  and 
of  trade  relations  is  evidenced  by  many  decisions  in  this 
State  declaring  void  all  municipal  ordinances  and  even 
statutes  which  squint  at  market  restrictions  or  the  con- 
trolling of  prices  or  patronage.  We  wish  to  refer  ap- 
provingly to  the  following  authorities  from  other  States: 
Railroad  v.  Pa.  Co.,  19  L.  K.  A.,  387,  895 ;  Brown  v. 
Pharmacy  Co.,  115  Ga.,  429 ;  57  L.  R.  A.,  547 ;  90  Am. 
St.  Rep.,  126 ;  Pickett  v.  Walsh,  6  L.  R.  A.  M.  S.,  1067 
(a  Mass.  case)  ;  Heim  Brewing  Co.  v.  Belinger,  71  S.  W., 
691;  Cote  v.  Murphy,  28  L.  R.  A.,  135;  Hawardon  v. 
Youghiogheney  Coal  Co.,  65  L.  R.  A.,  828;  Stevens  Wire 
Co.  V.  Murray,  80  Fed.,  811 ;  Lower  v.  Federation  of  Lor 
bor,  139  Fed.,  71 ;  Doremus  v.  Benessy,  176  HI.,  608 ;  43 
L.  R.  A.,  976 ;  Berry  v.  Donaven,  5  L.  R.  A.  N.  S.,  899 ; 
Curran  v.  OcUen,  37  L.  R.  A.,  700,  743,  and  the  English 
case  of  Quinn  v.  Leathern,  supra,  and  cases  therein  cited 
and  discussed,  particularly  the  preceding  case  of  Allen  v. 
Flood.  We  wish  particularly  to  call  attention  to  the  cases 
brought  under  review  by  the  learned  annotator  of  the 
L.  R.  A.  series  in  62  L.  R.  A.,  beginning  at  694.  To 
this  should  be  added  an  intetestii^  discussion  of  this  sub- 
ject in  MwrUll  v.  White,  64  L.  B.  A.,  260. 
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Recurring  to  another  aspect  of  this  feature  of  the  case ; 
namely,  that  of  the  right  of  an  individual  to  counsel  or 
advise  another  not  to  patronize  a  certain  individual,  the 
best  and  most  enlightened  jurists  take  the  view  that  while 
an  individual  may  himself  refuse  to  have  trade  relatione 
with  another  because  of  dislike  toward  the  party,  he  can- 
not impregnate  others  with  his  venom  and  induce  them  to 
cooperate  with  him  in  acts  or  efforts  to  drive  away  the 
trade  of  their  mutual  victim.  Some  of  the  Courts  even 
go  to  the  extent  of  denying  an  individual  who  for  mali- 
cious reasons  refuses  to  trade  with  another  the  right  to 
importune  even  a  friend  to  withhold  his  custom;  and 
these  authorities  are  not  far  from  the  right,  if  at  all  wrong. 
But  we  are  not  called  upon  to  decide  this  point  in  this 
controversy.  A  careful  analysis  of  the  decisions  re- 
ferred to  warrants  the  conclusion  that  any  combination  or 
agreement  between  or  among  individuals  for  the  specific 
purpose  of  doing  wrongful  and  intended  harm  to  an- 
other in  the  matter  of  his  trade  is  actionable.  The 
only  qualification  is  that  if  the  parties  to  the  agreement 
are  actuated  by  justifiable  motives  or  excuses  no  liability 
ensues.  But  the  question  as  to  what  are  justifiable  mo- 
tives or  excuses  has  never  yet  been  fully  determined,  and 
cannot  well  be  in  advance  of  proof.  The  most  rational 
view  seems  to  be  that  if  the  parties  in  the  combination 
have  a  trade  interest  to  subserve,  they  may  resort  to  per- 
suasion and  importunity  short  of  fraud  or  violence  to  at- 
tain their  ends,  even  to  the  extent  of  inducing  customers 
who  are  not  under  specific  contracts  to  leave  or  cease  rela- 
tions with  the  proscribed  party.  It  seems  also  to  be  gen- 
erally accepted  that  if  there  be  such  relation  between  the 
conspirators  and  the  parties  whom  they  approach  as  to 
justify,  upon  legal,  financial  or  moral  reasons,  an  ap- 
proach, there  can  be  no  liability.    But  this  is  a  matter  of 
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defense  to  a  charge  that  an  agreement  was  unlawful, 
wicked,  malicious  and  made  with  the  intent  to  injure  and 
without  justification.  Particularly  apposite  are  two 
decisions  from  the  State  of  Texas,  Delz  v.  Winfree,  80 
Texas,  400,  16  S.  W.,  Ill,  and  a  subsequent  decision  in 
the  same  case  reported  in  25  S.  W.,  50.  In  the  first  of 
these  decisions  it  was  held  that  an  agreement  to  appeal 
to  patrons  of  a  certain  dealer  not  to  patronize  him,  if 
made  with  intent  to  injure  him  and  destiny  his  business, 
was  actionable.  In  the  second  case  it  was  held  that  the 
proof  developed  sufficient  moral  and  legal  reasons  for 
having  entered  into  the  combination. 

Learned  counsel  for  defendants  also  insist  that  they  are 
charged  with  doing  that  which  they  had  the  right  to  do, 
and  that  the  averment  that  their  performances  were  char- 
acterized by  malice,  adds  nothing  to  their  respon- 
sibility. It  seems  to  be  generally  accepted  as  true 
that  if  parties  do  that  which  they  have  the  legal 
right  to  do,  their  motive  for  so  doing  is  not  material 
or  controlling.  In  other  words,  the  absence  of  malice  will 
not  make  illegal  an  act  which  would  otherwise  be  legal. 
This  seems  to  have  been  settled  in  the  great  case  of  Allen 
17.  Flood,  17  Eng.  Rul.  Cas.,  284.  But  this  doctrine  is  not 
universally  accepted.  We  are  of  opinion,  however,  that 
the  plaintiflF  is  not  driven  to  a  reliance  upon  malice  alone 
as  the  gravaman  of  her  suit.  She  sets  forth  an 
invasion  of  her  legal  right  to  a  free  market,  and 
the  declaration  sufficiently  avers  that  the  defendants  had 
wrongfully  and  maliciously  conspired,  without  any  moral, 
financial  or  legal  reason,  to  visit  unwarranted  harm  upon 
her.  Hence,  we  have  an  averment  of  a  combination  to 
deprive  her  unjustifiably  of  an  undoubted  right.  Malice 
certainly  lends  color  to  the  agreement  and  to  all  the  acts 
38 
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made  in  pursuance  thereof.  But  the  case  as  made  is  far 
from  being  dependent  solely  upon  the  presence  of  ill-will. 

It  seems  to  us  that  learned  counsel  for  defendants  look 
at  this  case  from  an  improper  standpoint.  If  the  situation 
and  the  supposed  rights  of  the  defendants  alone  be  re- 
garded, as  a  matter  of  course  the  foundation  for  Mrs.  Hut- 
ton  is  not  very  strong.  But  it  should  never  be  forgotten 
that  in  dealing  with  such  questions  there  should  first  be 
determined  the 'rights  of  the  plaintiff,  and  then  ascertain 
the  correlative  duty  of  the  defendants  with  respect  to  those 
rights.  Ifo  one  can  deny  that  Mrs.  Hutton  had  the  right 
to  open  up  and  maintain  a  boarding  house  in  the  town 
of  Martin.  This  was  a  freedom  of  trade  which  can  be 
yielded  only  upon  legislative  declaration  that  it  is  to  the 
public  interest  that  she  and  her  kind  be  r^ulated  or  re- 
strained or  limited  in  their  sphere.  But  to  say  that  be- 
cause she  has  incurred  the  ill-will  of  a  ceratin  element, 
she  must  be  deprived  of  sustenance  and  driven  to  seek  other 
fields  is  not  to  be  tolerated.  A  recurrence  to  first  princi- 
ples and  early  institutions  is  a  fine  thing  to  do  occasion- 
ally. Freedom  of  trade  in  the  sense  of  a  right  to  go  into 
the  village  market  and  sell  or  solicit  trade  was  a  right 
recognized  at  an  early  age,  interference  with  which  for 
revengeful  or  malicious  motives  was  not  allowed.  This 
principle  should  be  reaffirmed  and  enforced  in  societies 
of  the  highest  development. 

It  may  be  well  to  reiterate  for  the  sake  of  clearness  that 
this  educational  institution  has  the  right,  in  the  interest 
of  good  government  and  the  maintenance  of  discipline,  to 
counsel  or  advise  or  even  require  the  pupils  to  board  within 
certain  spheres  or  at  certain  places.  This  right  must  not 
be  denied  the  defendants,  and  it  is  not  intended  by  this 
opinion  to  deny  them  this  right.  Grainted  this  right,  it  must 
not  be  understood  as  justifying  the  deliberate  and  mali^ 
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oious  induGing  of  others  to  breaeh  valid,  subsisting  con- 
tracts for  board.  And  yet  we  do  not  decide  in  advance 
but  that  there  may  have  beai  moral  and  disciplinary  rea- 
sons for  causing  the  boarders  to  leave.  We  leave  this 
to  be  debated  and  worked  out  in  the  lower  Court  and  for 
subsequent  discussion  should  the  case  ever  again  reach  us. 
We  wish,  in  conclusion,  to  refer  to  the  text,  Cyc,  Vol. 
8,  pages  646,  650  and  652,  as  containing  succinct  and 
very  pertinent  statements  of  the  propositions  which  we 
conceive  to  be  applicable  and  controlling.  In  particular, 
we  wish  to  call  attention  to  page  650  and  note,  upon  the 
effect  of  the  absence  of  competitive  reasons  or  financial 
betterment  or  bona  fide  motive  as  rendering  actionable  a 
conspiracy  to  destroy  the  business  of  another.  The  deci- 
sions referred  to  by  learned  counsel  for  defendants  have 
as  a  matter  of  course  been  taken  into  consideration  by  us, 
but  have  not  been  deemed  to  be  controlling.  The  most 
pertinent  one  was  that  of  OuetUer  v.  Aliman,  26  Ind. 
App.,  to  which  we  have  not  had  access.  But  we  do  not 
believe  that  decision  is  in  line  with  the  policy  adopted  or 
that  should  be  adopted  in  our  State.  Besides,  we  have 
here  the  added  feature  of  inducement  or  importunity  to 
break  contracts.  A  feature  upon  whidi  many  authorities, 
including  the  Payne  case,  can  be  distinguished  and  shown 
to  be  inapplicable  to  the  matter  before  us  for  considera- 
tion, is  to  be  noted  here.  As  we  have  intimated,  there 
is  quite  a  difference  between  an  individual  owner  or  em- 
ployer determining  that  neither  he  nor  any  of  his  em- 
ployes, servants,  or  wards  shall  trade  with  a  certain  dealer, 
and  an  entering  into  of  a  conspiracy  with  others  for  the 
avowed  purpose  of  destroying  the  patronage  of  such  dealer. 
It  might  be  that  those  in  charge  of  a  corporation  might 
r^ulate  its  affairs  to  such  an  extent  as  to  deprive  a  cer- 
tain dealer  of  his  patronage  from  those  who  are  under 


596  COUET  OF  CIVIL  APPEALS. 

Hutton  17.  Watera 

the  control  or  owe  obedience  to  the  corporation,  but  we 
refrain  from  deciding  this  proposition  as  governing  the 
subsequent  disposition  of  this  case,  for  the  reason  that 
the  declaration  presents  a  case  of  deliberate  conspiracy 
among  quite  a  number  of  individuals  who  may  or  may  not 
be  concerned  in  the  management  of  the  corporation.  The 
case  of  Hospital  v.  Vance  Lbr.  Co.,  33  L.  R.  A.  IT.  S., 
1034,  has  direct  bearing  upon  this  question. 

But  we  repeat  that  it  must  be  understood  that  it  was 
incumbent  upon  each  and  all  defendants  to  recognize  and 
respect  the  contract  rights  of  Mrs.  Hutton. 

It  must  be  understood  that  what  we  have  said  in  the 
foregoing  opinion  is  restricted  to  the  case  of  combinations 
and  conspiracies  among  people  other  than  members  of 
labor  unions  to  drive  an  individual  out  of  business.  We 
refrain  from  entering  into  a  discussion  of  the  extent  to 
which  boycotts  by  labor  unions  are  valid. 

The  judgment  of  the  Circuit  Court  sustaining  the  de- 
murrer and  dismissing  the  suit  is  reversed  and  the  cause 
is  remanded  for  issue  and  trial  not  inconsistent  with  the 
views  expressed  in  this  opinion.  Defendants  will  pay  the 
costs  of  this  Court. 

On  account  of  relationship  Judge  Hall  took  no  part  in 
this  decision. 
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Lauba  F.  Kelley  v.  F.  M.  Kelley. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 

1.  DivoBCE.    Equity  jurisdiction  to  set  <iside  decree. 

That  a  court  of  equity  has  jurisdiction  to  set  aside  a  decree  of 
divorce  obtained  by  fraud  is  well  established. 

2.  Same.    Diligence  required, 

Qut  the  defendant  must  proceed  with  reasonable  promptness 
to  have  the  decree  annulled.  A  delay  of  three  years  after 
knowledge  of  the  rendition  of  the  decree  is  too  great. 


Feom  Shelby  County. 


Appealed  from  the  Chancery  Court  of  Shelby  County. 

Balph  Davis  for  Complainant. 

F.  J.  LovEjOY  for  Defendant. 

Mb.  Justice  Kall  delivered  the  opinion  of  the  Court. 

This  is  a  bill  filed  by  Laura  L.  Kelley  against  the  de- 
fendant, F.  M.  Kelley,  to  set  aside  a  decree  for  divorce 
upon  the  ground  that  the  same  was  obtained  by  fraud. 

A  demurrer  was  filed  by  the  defendant,  which  was  over- 
ruled by  the  Chancellor,  and  he  has  appealed  to  this  Court 
and  has  assigned  errors. 

The  petition  for  divorce  was  filed  in  the  Circuit  Court 
of  Shelby  County,  on  April  3,  1907,  and  was  styled  "(?. 
Kelley  v.  Laura  Kelley/*  and  allied  that  complainant  and 
defendant  were  married  in  Lawrence  County,  in  the  State 
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of  Ohio,  in  the  month  of  May,  1886 ;  that  in  December, 
1904,  defendant,  being  a  mechanic,  decided  to  move  to 
Memphis,  where  he  could  get  better  wages  and  steadier 
employment,  and  tried  to  induce  his  wife,  the  complain- 
ant in  the  present  cause,  to  move  to  Tennessee  with  him, 
which  she  declined  to  do,  and  had  since  refused  to  remove 
to  said  State  with  defendant,  and  had  willfully  absented 
herself  from  him  for  a  period  of  two  whole  years  next  be- 
fore the  filing  of  said  petition;  and  that  her  refusal  was 
without  cause  on  his  part. 

The  bill  further  alleged  that  since  the  month  of  De- 
cember, 1904,  when  the  complainant  positively  refused 
to  remove  to  Tennessee  with  the  petitioner,  he  had  not 
lived  or  co-habited  with  her.  The  complainant  was 
brought  before  the  Court  in  the  divorce  proceeding  by 
publication  duly  made. 

Complainant,  in  her  bill  to  set  aside  said  decree  of  di- 
vorcement, alleged  that  the  allegation  contained  in  the 
petition  for  divorce  filed  by  the  defendant  in  the  Circuit 
Court  of  Shelby  County,  to  the  effect  that  the  complainant 
refused  to  remove  with  him  to  Tennessee,  was  absolutely 
false,  and  was  made  by  the  defendant  for  the  fraudulent 
purpose  of  obtaining  a  divorce  from  complainant;  that 
the  facts  were  that  complainant  and  defendant  were  mar- 
ried 5n  Lawrence  County,  in  the  State  of  Ohio,  in  the 
month  of  May,  1886,  where  they  lived  for  about  six  months 
and  then  removed  to  the  city  of  Huntington,  in  the  State 
of  West  Virginia,  where  two  children  were  bom  to  them 
as  a  result  of  said  marriage;  that  on  September  8,  1906, 
defendant,  without  cause,  left  complainant  and  their  chil- 
dren at  Huntington,  West  Virginia,  and  removed  to  the 
city  of  Louisville,  in  the  State  of  Kentucky,  and  upon 
learning  that  defendant  was  in  the  city  of  Louisville,  she 
followed  him  to  that  city  for  the  purpose  of  having  the 
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defendant  to  make  provisiozw  for  the  support  of  herself 
and  their  children,  when  she  was  advised  by  counsel  for 
defendant,  that  if  she  would  return  to  Huntington,  West 
Virginia,  defendant  would  send  her  money  for  the  sup- 
port of  herself  and  their  children,  which  he  failed  to  do; 
that  she,  thereafter,  again  went  to  Louisville  to  see  the 
defendant  with  a  view  of  persuading  him  to  provide  for 
the  support  of  herself  and  their  children,  and  upon  de- 
fendant agreeing  to  send  her  the  sum  of  $20  per  month, 
she  again  returned  to  her  home  at  Huntington,  West  Vir- 
ginia; that  this  last  visit  to  see  defendant  was  in  June, 
1906 ;  that  in  June,  1908,  she  received  information  that 
defendant  had  removed  to  the  city  of  Mt.  Carmel,  in  the 
State  of  Illinois,  to  which  city  she  went  for  the  purpose 
of  seeing  the  defendant,  and  was  informed  that  he  had 
obtained  a  divorce  from  her  in  the  city  of  Memphis,  in 
April,  1907,  and  was  married  to  another  woman. 

The  present  bill  to  set  aside  said  decree  of  divorcement 
was  not  filed  by  complainant  until  January  25,  1911, 
nearly  three  years  after  she  learned  of  the  decree  of  di- 
vorce rendered  in  the  Circuit  Court  of  Shelby  County. 

It  was  insisted  by  the  demurrer  that  the  bill  should 
be  dismissed  for  laches  on  the  part  of  the  complainant, 
which  appeared  on  the  face  of  her  bill,  and  which  was 
wholly  unaccounted  for  in  her  bill  to  set  aside  the  decree 
of  divorcement. 

We  are  of  opinion  that  the  demurrer  should  have  been 
sustained.  The  power  and  jurisdiction  of  a  Court  of 
Equity  to  set  aside  decrees  of  divorce  obtained  by  fraud 
has  been  recognized  in  a  number  of  cases  in  this  State. 
WUls  V.  Wais,  104  Tenn.,  382;  Thomas  v.  King,  95 
Tenn.,  60;  Chaney  v.  Brycm,  15  Lea,  589;  Gettys  v. 
Oettys,  3  Lea,  260. 


600  COURT  OF  CIVIL  APPEALS. 

Kelley  v.  Kelley. 

We  are  of  opinion,  however,  that  the  application  should 
he  promptly  made  by  the  person  aggrieved  by  such  de- 
cree, after  he  has  knowledge  of  the  fraud.  Unreasonable 
delay  of  the  party  in  making  the  application  constitutes 
laches,  and  relief  in  such  a  case  should  not  be  granted, 
especially  in  a  case  where  the  setting  aside  of  the  decree 
will  likely  work  injury  to  an  innocent  person  who  may 
have  contracted  marriage  with  the  person  in  whose  favor 
the  divorce  has  been  granted.  Oraham  v.  Oraham,  54 
Washington,  70,  18  Am.  &  Eng.  Ann.  Cas.,  999;  Earle 
V.  Earle,  91  Ind.,  27;  Nicholson  v.  Nicholson,  113  Ind., 
131 ;  Colby  v.  Colby,  59  Minn.,  432,  50  Am.  St.  Rep., 
420. 

At  least,  good  cause  should  be  shown  for  the  delay  in 
making  the  application.  The  bill  in  the  present  cause 
shows  that  the  complainant  acquired  knowledge  of  the 
divorce  proceeding  had  in  the  Circuit  Court  of  Shelby 
County  in  1908,  and  learned  that  defendant  had  married 
again.  She  waited  practically  three  years,  after  acquir- 
ing knowledge  of  these  facts,  before  she  filed  the  present 
bill  to  set  aside  the  divorce  decree,  and  does  not  under- 
take to  account  for  this  delay  in  her  bill.  It  may  be  true 
that  children  have  been  born  to  defendant  as  a  result  of 
his  second  marriage,  and  that  such  children,  as  well  as 
the  wife  by  the  second  marriage,  would  be  greatly  preju- 
diced by  the  setting  aside  of  the  decree  at  this  late  day. 

The  decree  of  the  Chancellor  is  reversed,  and  the  bill 
will  be  dismissed  with  costs. 
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A.  M.  Cash  v.  B.  B.  Eussell. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(KnoxvUle,     September  Term,  1914.) 

1.  Ghancebt  JuBiSDicnoN.     Unliquidated  damages  for  breach  of 

contract. 

If  the  damages  claimed  in  a  chancery  bill  for  unliquidated  dam- 
ages for  breach  of  a  contract  arise  out  of  injuries  to  property 
— e.  g.,  real  estate — ^a  court  of  equity  is  without  jurisdiction 
to  grant  relief. 

2.  Same.    Failure  of  suit  upon  all  grounds  of  equitable  cognizance, 

leaving  question  on  unliquidated  damages  only. 

Although  a  bill  in  equity  contains  many  matters  of  equitable 
cognizance,  yet  if  all  these  fall,  leaving  a  common  law  fea- 
ture alone,  it  must  be  dismissed  for  lack  of  jurisdiction. 


Fbom  Gbeene  County. 


Appealed  from  the  Chancery  Court  of  Greene  County. 
Hal  H.  Hatnes,  Chancellor. 

Shoun  &  Tbim  for  Complainant. 
StrsoNa  &  BiDDLE  for  Defendant. 
Ms.  Justice  Hall  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  by  the  complainant  against  the  de- 
fendant to  recover  damages  growing  out  of  the  breach  of 
a  lease  contract  entered  into  between  the  complainant  and 
the  defendant  on  the  11th  day  of  June,  1907,  by  which 
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the  complainant  leased  to  the  defendant  a  certain  farm 
consisting  of  240  acres,  more  or  less,  and  situated  in  the 
Eighth  Civil  District  of  Greene  County,  Tennessee,  for 
a  period  of  three  years,  and  at  an  annual  rental  of  $360, 
payable  at  the  beginning  of  each  rental  year.  The  lease 
contract  was  in  writing. 

Under  the  terms  of  the  lease  the  defendant  was  not 
to  plow  certain  fields  on  said  farm,  and  was  to  sow  all 
fields  with  timothy  and  clover  after  wheat  and  oats.  He 
was  also  to  keep  the  briers  and  sprouts  cut  on  the  pasture 
fields;  was  to  break  the  land  deep,  and  when  in  proper 
condition,  and  was  to  cultivate  the  farm  in  a  good  hus- 
bandlike manner;  was  not  to  use  any  of  the  green  timber 
for  fuel,  but  was  to  have  all  he  and  his  tenants  needed 
for  fuel  of  the  down  and  dead  timber. 

The  bill  alleges  breaches  of  the  contract  as  follows : 

(1)  Failure  of  the  defendant  to  keep  the  briars  and 
sprouts  cut  off  of  the  pasture  fields,  by  reason  of  which 
failure,  much  of  the  grass  on  the  farm  was  destroyed. 

(2)  Breaking  the  cultivated  land  shallow,  and  when 
not  in  suitable  condition. 

(3)  Failure  to  sow,  in  grass,  land  cultivated  by  him 
in  wheat  and  oats. 

(4)  Plowing  up  grass,  which  had  been  sown. 

(5)  Cutting  green  timber  for  fuel. 

(6)  Allowing  the  fences  on  the  place  to  get  in  bad  re- 
pair, and  a  general  depreciation  of  the  premises. 

The  bill  alleged  that,  as  a  result  of  said  breaches  of 
the  lease  contract  on  the  part  of  the  defendant,  his  farm 
had  been  damaged  to  the  extent  of  from  $800  to  $1,000. 

A  rescission  of  the  contract  was  prayed  for,  as  well  as 
an  injunction  to  inhibit  the  defendant  from  further 
breaches  of  the  contract,  and  from  further  waste  to  the 
property. 
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The  defendant  answered,  admitting  the  execution  of  the 
lease  contract,  but  denied  any  and  all  of  the  specific 
breaches  alleged  in  the  bill. 

Upon  a  hearing  the  Chancellor  held  that  the  defendant 
had  breached  his  contract,  in  that  he  had  failed  to  keep 
the  briers  and  sprouts  cut  off  of  some  of  the  pasture  fields ; 
that  he  had  failed  to  keep  the  fence  rows  clear  of  briers, 
bushes  and  other  growth ;  that  he  had  failed  to  rotate  the 
crops,  and  break  the  land  deep,  as  provided  by  the  con- 
tract; that  by  reason  of  said  breaches  complainant  had 
sustained  damages  to  the  amount  of  $250,  and  a  decree 
was  entered  accordingly. 

The  Chancellor  did  not  pass  upon  the  question  of  the 
complainant's  right  to  a  rescission  of  the  contract,  nor  the 
question  of  his  right  to  an  injunction,  as  the  lease  con- 
tract had  expired  by  its  own  terms  at  the  date  of  the 
hearing. 

We  might  state  here  that  the  bill  presented  no  ground 
for  a  rescission  of  the  contract.  A  breach  of  a  contract 
is  not  ground  for  a  rescission,  unless  the  contract  so  pro- 
vides. The  aggrieved  party  is  left  to  his  remedy  in  dam- 
ages for  the  breach. 

As  to  the  injunctive  relief  prayed  for,  no  application 
was  made  for  an  injunction,  and  no  case  for  injunctive 
relief  was  made  out  by  the  proof.  Therefore,  the  only 
question  really  before  the  Court  below  was  one  sounding 
in  damages  for  a  breach  of  the  contract. 

Upon  the  rendition  of  the  decree  in  the  Court  below 
the  defendant  filed  a  petition  to  rehear,  averring  that  the 
Court  was  without  jurisdiction  to  determine  the  question 
of  damages,  for  the  reason  that  they  grew  out  of  injury 
to  property,  and  were  unliquidated.  The  petition  to  re- 
hear was  overruled.  From  the  decree  rendered  against 
him  the  defendant  has  appealed  to  this  Court,  and  assigns 
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errors,  the  first  of  which  challenges  the  jurisdiction  of  the 
Court  below  to  try  and  determine  the  question  of  damages. 

It  is  admitted  by  counsel  for  complainant  in  their  brief 
that  the  suit  is  one  for  damages,  and  that  the  damages  are 
unliquidated,  but  having  arisen  out  of  the  breach  of  con- 
tract, the  suit  falls  within  the  jurisdiction  of  the  Chancery 
Court  as  the  same  was  enlarged  by  the  Acts  of  1877,  chap- 
ter 97  (Shannon's  Code,  section  6109),  which  extended  the 
jurisdiction  of  the  Chancery  Court  to  all  civil  causes  of 
action  theretofore  triable  in  the  Circuit  Court  with  three 
exceptions.  These  exceptions  were  cases  involving  im- 
liquidated  damages  when  based  on  (1)  injuries  to  per- 
sons; (2)  injuries  to  property;  (3)  injuries  to  character. 

Our  Supreme  Court,  in  the  case  of  Swift  &  Company 
V.  Memphis  Cold  Storage  Warehouse  Company,  168  S.  W., 
481,  held  that  the  words,  "all  civil  causes  of  action,"  mean 
only  those  civil  actions  which  could  have  originated  in  the 
Circuit  Court;  the  purpose  of  the  Act  being  to  give  liti- 
gants the  option  of  bringing  suits  in  such  cases  either 
in  the  Circuit  Court  or  in  the  Chancery  Court  In  other 
words,  the  Act  made  the  jurisdiction  of  the  Chancery 
Court  concurrent  with  that  of  the  Circuit  Court  in  all  civil 
causes  of  action,  except  the  three  expressly  named  in  the 
Act.  Jurisdiction  in  these  remained  exclusively  in  the 
Circuit  Court. 

It  is  insisted  by  counsel  for  the  complainant  that  the 
excepted  causes  of  action  mentioned  in  the  Act  relate  only 
to  unliquidated  damages  growing  out  of  torts,  and  not  to 
unliquidated  damages  growing  out  of  a  breach  of  con- 
tract. And  that  this  is  true,  though  the  damages  may  be 
the  result  of  injury  to  property. 

It  is  insisted  by  counsel  for  the  defendant  that  the  ex- 
ceptions named  in  the  Act  embrace  all  actions  for  un- 
liquidated damages  growing  out  of  injury   to   property. 
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whether  the  damages  be  the  result  of  a  breach  of  contract 
or  of  tort.  In  other  words,  that  the  only  essential  elements 
necessary  to  bring  the  action  within  the  second  exception 
of  the  Act  are:  (1)  That  it  must  be  based  upon  an  in- 
jury to  property;  and  (2)  the  damages  must  be  im- 
liquidated.  And  it  is  insisted  that  both  of  these  essential 
elements  exist  in  the  suit  at  bar. 

In  Swift  (6  Company  v.  Memphis  Cold  Storage  Ware- 
house Company,  supra,  which  was  an  action  for  damages 
growing  out  of  injury  to  a  large  number  of  cases  of  eggs 
stored  by  Swift  &  Company  with  the  warehouse  company 
under  a  contract  between  the  parties,  the  Supreme  Court, 
in  overruling  the  petition  to  rehear  in  that  case,  said  that 
the  fact  that  the  injury  arises  out  of  a  breach  of  a  con- 
tract, does  not  destroy  or  minimize  the  existence  of  fact 
that  the  basis  of  the  suit  is  an  alleged  injury  to  property, 
and  that  the  damages  sought  flow  from  such  injury. 

We  are  of  opinion  that  the  present  action  was  based 
upon  an  injury  to  property  within  the  meaning  of  the  Act 
of  1877,  and  that  the  damages  are  unliquidated. 

Unliquidated  damages  are  such  damages  as  have  not 
been  ascertained  or  fixed  by  contract.  Kirkeys  &  Sons  v. 
CrandaU,  90  Tenn.,  532 ;  Ramsey  v.  Temple,  3  Lea,  258. 

That  the  damages  sought  in  the  present  action  are  un- 
liquidated cannot  be  disputed;  in  fact,  this  is  admitted. 
We  are  also  of  opinion  that  the  action  is  based  on  injury 
to  property.  The  complainant,  in  his  bill,  so  alleges. 
After  setting  forth  the  breaches  and  wrongs  complained 
of,  the  bill  allies :  ''As  a  result  of  the  defendant's  wrong 
and  his  gross  and  wanton  failure  to  keep  and  perform  his 
contract  with  complainant,  complainant  avers  and  charges 
that  his  farm  has  now  been  damaged  and  decreased  in 
value  in  a  sum  not  less  than  from  $800  to  $1,000.  Com- 
plainant will  show  in  proof  the  amount  and  sources  of  such 
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damage  done  to  his  said  farm  by  said  Bussell  during  the 
period  he  has  had  control  and  management  thereof." 

But  it  is  insisted  that  the  bill  contained  groimds  for 
equitable  relief;  that  is^  a  rescission  of  the  contract  was 
sought,  as  well  as  injunctive  relief;  and  for  this  reason, 
the  Court  also  acquired  jurisdiction  to  award  damages 
growing  out  of  the  breach  of  the  contract. 

Complainant  wholly  failed  to  make  out  a  cause  for  a 
rescission  of  the  contract.  As  before  stated,  a  breach  of 
contract  does  not  of  itself  afford  ground  for  a  rescissi<Hi, 
but  gives  to  the  party  aggrieved  an  action  for  damages 
only.     Nor  was  any  ground  for  injunctive  relief  shown. 

Where  injunctive  and  all  other  equitable  relief  fails, 
the  Chancery  Court  has  no  jurisdiction  to  award  damages 
for  injury  to  property,  if  the  damages  are  unliquidated. 
Bank  &  Trust  Company  v.  Hotel  Company,  124  Tenn., 
651. 

It  results  that  we  have  reached  the  conclusion  that  the 
Court  was  without  jurisdicticm  to  hear  and  determine  the 
question  of  damages,  and  the  decree  will  be  reversed  and 
complainant's  suit  dismissed  with  costs. 
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Will  and  Beps  Brabson  v.  S.  P.  H.  Tinsley. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(KnoxvUle.     September  Term,  1914.) 

1.  DTJBB8B.    Plea  of,  must  he  sworn  to, 

A  plea  of  duress  to  a  suit  upon  a  promissory  note  Is  one  denying 
the  existence  of  the  contract,  and  must  be  sworn  to. 

2.  Saiob.    Non  est  factum,    Special  or  general. 

A  general  piea,  of  non  est  factum  Includes  all  special  pleas  or 
grounds  of  non  est  factum, 

3.  Same.    Pleading  and  practice.    Waiver  of  defencts  in  plea, 

A  x)lalntlff  who  Joins  Issue  upon  a  defective  plea — i,  e.,  a  plea 
of  non  est  factum  not  supported  by  an  affidavit — waives  his 
right  to  question  the  sufficiency  or  form  of  such  plea. 


Fbom  Knox  County. 

Appeal  in  error  from  the  Circuit  Court  of  Knox  County. 
V.  A.  HtTFpAKBB,  Judge. 

Chas.  M.  RoBftKTS  for  Plaintiff  in  Error. 

G.  W.  Fox  for  Defendant  in  Error. 

Mb.  JusTtcs  WiLtoN  delivered  the  opinion  of  the 
OouH. 

Tsnr  siiit  was  iiistituted  by  def  Adant  in  error  against 
plaintiffs  in  error  to  recover  upon  a  note  for  $120,  exe- 
onted  February  1,  1913,  due  in  niiiety  days  after  date^ 
and  payable  to  defendant  in  error. 
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The  note,  on  its  face,  was  made  payable  at  the  Third 
National  Bank  of  Knoxville.  It  is  signed  by  plaintiffs 
in  error.  It  waives  demand,  notice  and  protest  thereof, 
and  provides  that  if  suit  be  instituted  upon  the  note,  or  it 
be  placed  in  the  hands  of  an  attorney  for  collection,  they 
agree  to  pay  ten  per  cent  attorney's  fees  and  all  expenses 
incurred  in  its  collection,  the  same  to  be  taxed  up  in 
the  judgment. 

The  justice  of  the  peace  rendered  judgment  on  the  note 
in  favor  of  defendant  in  error  for  the  amount  thereof 
and  ten  per  cent  attorney's  fees,  both  together,  making 
$132  and  costs.  Before  the  justice  of  the  peace,  plaintiffs 
in  error  interposed  the  following  plea,  not  sworn  to: 

"Comes  the  defendants,  by  attorney,  and  for  plea  in 
this  case,  say  that  the  note  sued  on  in  this  case  was  taken 
under  duress  and  by  fraud ;  that  at  the  time  that  the  said 
note  was  executed,  the  said  Tinsley  had  the  said  Will 
Brabson  under  arrest,  charging  him  with  a  felony,  and 
held  the  said  Brabson  under  arrest  until  he  gave  the  said 
Tinsley  his  note,  secured  by  his  brother.  Will  Brabson, 
and  a  mortgage  on  his  home  before  he  could  secure  his 
release.  That  the  said  Tinsley  coerced  and  compelled 
him,  under  pain  of  being  sentenced  to  jail,  his  signature 
to  the  said  note  for  $120 ;  that  he  did  not  owe  said  Tins- 
ley  said  amoimt,  and  while  under  fear  of  being  forced 
to  jail,  he  was  forced  to  sign  the  said  note." 

It  is  signed,  Will  Brabson,  Reps  Brabson;  Charles  M. 
Roberts,  attorney  for  defendants. 

Plaintiffs  in  error  appealed  to  the  Circuit  Court,  and 
in  that  Court  defendant  in  error  joined  issue  on  the  above 
plea. 

The  cause  was  heard  in  the  Circuit  Court  February  26, 
1914,  before  a  jury.  At  the  conclusion  of  the  evidence  of 
plaintiffs  in  error,  the  Court  directed  the  jury  to  return 
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a  verdict  in  favor  of  the  defendant  in  error,  and  this  was 
done.  The  verdict  returned  was  for  the  amount  of  the  note, 
with  interest  thereon,  amounting  to  $7.68,  an  attorney's 
fees  amounting  to  $12,  all  aggregating  $139.68.  Judgment 
went  against  plaintiffs  in  error  also  for  the  costs  of  the  suit. 
Plaintiffs  in  error  moved  for  a  new  trial,  which  was  over- 
ruled, and  they  appealed  in  error  to  this  Court.  The  com- 
plaint is,  in  substance,  that  the  Court  below  erred  in  hold- 
ing that  plaintiffs  in  error  could  not  introduce  any  evidence 
to  the  effect  that  the  note  was  executed  under  duress  and 
fraud  because  the  plea  of  duress  and  fraud  was  not  sworn 
to.  The  bill  of  exceptions  shows  that  upon  the  trial  be- 
fore the  jury,  defendant  in  error  read  the  warrant  issued 
by  the  justice  of  the  peace  and  then  the  note  sued  upon, 
and  rested.  Plaintiffs  in  error  then  introduced  Will  Brab- 
son, one  of  the  defendapts  below.  In  his  testimony,  he 
stated  that  he  owed  defendant  in  error  $150 ;  that  he  owed 
him  for  a  restaurant  he  bought  from  him  on  East  Vine 
street;  that  he  gave  him  a  mortgage  on  his  horse  and 
wagon  for  his  part  of  the  restaurant;  that  he  bought  out 
Aleck  Fall's  part;  that  when  he  bought  out  Aleck  Falls, 
he  paid  Mr.  Tinsley  $100;  that  he  bought  Aleck  Falls' 
part  of  the  restaurant  some  time  before  he  gave  the  note 
sued  on.  He  said  that  he  signed  the  note.  His  attorney 
then  asked  him  whether  or  not,  at  the  time  he  signed  the 
note  in  question,  he  was  imder  arrest  and  being  sent  to 
jail.    He  answered,  "I  was  under  arrest." 

To  this  question  and  answer  the  attorney  of  defendant 
in  error  objected.  The  attorney  of  plaintiff  in  error  then 
asked  him  whether  or  not  he  was  still  under  arrest  when 
he  signed  the  note,  and  the  attorney  of  defendant  in  error 
again  objected,  and  the  Court  then  asked  the  attorney  of 
plaintiff  below  whether  or  not  he  objected  to  a  part  or  all 
of  this  evidence,  and  the  attorney  of  defendant  in  error 
39 
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replied,  "To  all  of  it,"  when  the  Court  replied,  "I  sus- 
tain the  objection."  Then  the  attorney  of  plaintiffs  in 
error  asked  the  Court  on  what  grounds  he  sustained  the 
objection,  and  the  Court  replied,  "The  only  way  to  dispute 
or  attack  the  validity  of  the  note  is  either  by  a  special  or 
general  plea  of  nan  est  factum,  and  as  defendants'  plea  is 
not  sworn  to,  it  cannot  be  used  or  treated  as  a  plea  of  non 
est  factum/^ 

To  this  ruling  of  the  Court,  the  attorney  of  plaintiffs 
in  error  excepted.  He  was  then  asked  by  the  Court  if 
he  had  any  more  evidence  to  introduce  and  the  attorney 
replied  that  he  had  not.  It  was  then  that  the  Court  in- 
structed the  jury  to  return  a  verdict  in  favor  of  defendant 
in  error  for  the  amount  of  the  note  sued  on,  and  ten  per 
cent  attorney's  fees  provided  for  in  the  note  sued  on  and 
the  costs  of  the  cause.  It  is  thus  seen  that  the  question 
here  raised  in  the  case  is  as  to  the  correctness  of  the  hold- 
ing of  the  Court  that  plaintiffs  in  error  could  not  intro- 
duce evidence  showing  that  the  note  sued  on  was  executed 
under  duress  and  fraud,  because  the  plea  of  duress  and 
fraud  was  not  sworn  to. 

This  case  presents  two  rather  nice  points  of  law. 

Our  statutes,  Acts  of  1817,  chapter  86;  Acts  of  1819, 
chapter  27,  and  Acts  of  1819,  chapter  42,  as  brought  into 
Shannon's  Revisal,  section  5556,  is  as  follows:  "Every 
written  contract,  instrument,  or  signature  purporting  to 
be  executed  by  the  party  sought  to  be  charged,  his  part- 
ner, agent  or  attorney,  and  constituting  the  foundation  of 
an  action,  is  conclusive  evidence  against  such  party,  unless 
the  execution  thereof  is  denied  under  oath." 

In  the  case  of  A,  Johl  in  error  v.  Femberger,  10  Heis., 
37-^0,  Johl  was  sued  upon  a  note  signed  under  the  firm 
name  of  Pollock  &  Johl.  Johl  put  in  a  plea  of  non  est 
factum,  which  was  sworn  to,  averring  that  the  note  which 
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the  action  was  founded  was  not  executed  by  him,  nor  by 
any  one  authorized  to  bind  him  in  the  premises. 

A  demurrer  to  this  plea  was  sustained,  and  no  fur- 
ther plea  being  filed,  judgment  was  entered  against  Johl, 
and  he  appealed.  The  argument  of  counsel  of  Eemberger 
was  that  the  plea  of  Johl  should  have  been  a  special  plea 
of  non  est  factum,  denying  the  existence  of  the  partner- 
ship of  Pollock  and  Johl,  as  the  plea  filed  might  be  true, 
that  the  note  was  not  executed  by  Johl  nor  by  any  one 
authorized  to  bind  him  in  the  premises,  and  yet  Johl  be 
bound  by  the  note,  upon  the  ground  that  it  was  executed  by 
his  partner.  Pollock,  in  the  firm  name  during  the  existence 
of  the  partnership. 

Judge  McFarland,  speaking  for  the  Court,  held  that 
this  contention  was  not  well  taken,  because  the  plea,  in 
legal  effect,  denied  the  existence  of  the  partnership  at 
the  time  the  note  was  executed,  or  that  Pollock  was  au- 
thorized within  the  scope  of  the  business,  to  bind  the  firm 
by  the  execution  of  the  note. 

The  able  Judge,  in  the  opinion,  said: 

"A  defendant  has  the  right  to  plead  generally  or  speci- 
ally. A  general  plea  of  non  est  factum  is  a  general  and 
unlimited  denial  that  the  note  is  the  act  and  deed  of  the 
party.  A  special  plea  is,  in  general,  an  admission  of  the 
signing  or  execution  of  the  paper,  but  seeking  to  avoid  it 
by  reason  of  some  special  matter,  such  as  that  it  had  been 
altered  or  changed  after  its  delivery  and  without  the 
maker's  consent,  or  was  delivered  as  an  escrow,  etc. 

A  general  plea  includes  every  possible  special  plea;  a 
special  plea  of  non  est  factum  limits  the  denial  to  some 
special  matter,  or  rather,  it  is  an  averment  of  some  fact 
which  defeats  the  operation  of  the  paper  as  to  the  defend- 
ant, and  in  such  cases  the  burden  of  proof  is  on  the  de- 
fendant." 


612  COUKT  OF  CIVIL  APPEALS, 

Brabflon  v.  Tissley. 

He  cites  5  Sneed^  179^  and  3  Sneed^  459. 

In  Stephenson  v.  Landis,  a  suit  was  brought  before  a 
justice  of  the  peace  on  a  note  for  $600  bearing  ten  per 
cent  interest,  signed  by  William  Young,  and  by  A.  L. 
Landis  and  W.  H.  Young  as  sureties. 

William  Young  had  died  and  the  suit  was  alone  against 
Landis  and  W.  H.  Young.  The  justice  rendered  judgment 
against  both  defendants  for  the  principal  of  the  note  and 
ten  per  cent  interest,  and  Landis  appealed  to  the  Circuit 
Court,  where  the  case  was  tried  by  the  Judge  without  a 
jury.    No  pleas  were  filed  in  the  case. 

On  the  trial  in  the  Circuit  Court,  plaintiff  read  the  note 
in  evidence  and  Landis  took  the  stand  as  a  witness  for 
himself.  He  proposed  to  prove,  among  other  things,  that 
the  note  sued  on,  although  it  was  dated  March  19,  1877, 
was  not  signed  by  him  until  the  first  Monday  in  April, 
1877,  and  was,  therefore,  usurous,  the  law  permitting  a 
rate  of  ten  per  cent  interest  to  be  contracted  for  having 
been  repealed  March  20,  1877.  This  evidence  was  ad- 
mitted over  objection,  and  judgment  was  rendered  in 
favor  of  Landis.  Upon  appeal,  the  Supreme  Court  re- 
versed the  judgment  of  the  lower  Court,  holding  that  the 
admission  of  the  evidence  aforesaid  of  Landis  was  erron- 
eous. 

Judge  Cooke,  speaking  for  the  Court,  after  quoting  the 
provision  of  the  Code,  that:  "All  pleas  which  deny  the 
execution  or  assignment  by  the  defendant,  his  agent,  at- 
torney, or  partner,  of  any  instrument  in  writing,  the 
foundation  of  the  suit,  whether  produced,  or  alleged  to  be 
lost,  or  destroyed,  and  all  pleas  since  the  last  continuance, 
shall  be  sworn  to,"  says: 

"This  denial  may  be  made  by  a  general  or  special  plea 
of  non  est  factum.  A  special  plea  of  non  est  factum 
admits  the  actual  execution  of  the  instrument,  but  limits 
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the  denial  to  some  special  matter,  or  rather,  it  is  an  aver- 
ment of  some  fact  which  defeats  the  operation  of  the  paper 
as  to  the  defendant." 

Citing  10  Heis.,  38;  5  Sneed,  179;  3  Sneed,  49;  1 
Hum.,  28 ;  Meigs  Dig.,  2175. 

In  brief,  the  rule  announced  in  the  two  cases  quoted 
from,  is  that,  in  a  suit  at  law,  upon  a  note  or  instrument, 
the  foundation  of  the  action,  the  instrument  sued  upon 
must  be  denied  by  a  general  or  special  plea  of  non  est 
factum  sworn  to. 

The  general  plea  of  non  est  factum  includes  every 
species  of  special  pleas  of  non  est  factum  and  casts  the 
burden  of  proof  upon  the  plaintiff  in  the  suit.  A  special 
plea  of  non  est  factum,  setting  out  matter  or  a  fact  that 
defeats  the  operation  of  the  instrument  sued  on  as  to  de- 
fendant, leaves  the  burden  of  proof  upon  the  defendant. 

Under  the  rule  stated,  nothing  further  appearing,  we 
would  have  no  difficulty  in  holding  that  the  learned  trial 
Judge  was  correct  in  excluding  the  evidence,  the  rejection 
of  which  is  complained  of. 

But  the  case  presents  another  nice  question,  which  has 
given  us  some  difficulty,  and  which  stands  in  the  way  of 
affirming  the  action  of  the  trial  Judge.  There  was  a 
written  plea  of  fraud  and  duress  interposed  by  defendants 
to  the  suit  before  the  justice  of  the  peace.  After  the  case 
reached  the  Circuit  Court,  plaintiff  below  took  issue  on 
this  plea.  The  question,  therefore,  arises  whether  or  not 
plaintiff  below  did  not  waive  the  oath  to  said  written  plea. 

In  the  case  of  Loeb  &  Bloom  v.  Nunn  &  Vail,  4  Heis- 
kell,  499,  suit  was  upon  an  itemized  account  by  plaintiffs, 
who  were  non-residents  of  the  State.  The  account  was 
verified.  The  defendant  pleaded  nil  debet  and  payment. 
The  suit  was  before  a  justice  of  the  peace,  and  these  pleas 
were  not  sworn  to  before  the  justice,  nor  otherwise  denied 
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an  oath.  The  plaintiff  below^  however,  took  issue  upon 
the  pleas  of  defendants,  and  went  to  trial  without  taking 
any  exception  to  the  failure  of  defendants  to  deny  on  oath 
the  justice  of  the  account  sued  on.  The  Supreme  Court 
held  that  the  plaintiffs,  by  taking  issue  on  the  pleas  with- 
out an  oath,  waived  the  necessity  of  a  plea  under  oath. 
Applying  this  principle  to  the  case  in  hand,  it  would  seem 
that  plaintiff  below  having  taken  issue  upon  the  plea  of 
duress  and  fraud,  interposed  by  defendant,  but  not  under 
oath,  waived  the  oath  to  the  plea.  If  this  be  true,  it  would 
seem  that  the  evidence  offered,  if  sufficient  to  defeat  the 
action,  was  admissible,  because  it  appears  to  be  admitted 
that  if  the  plea  had  been  sworn  to  the  evidence  offered 
would  have  been  competent  upon  the  ground  la&t  stated, 
we  feel  constrained  to  hold  that  the  trial  Judge  was  in 
error  in  excluding  the  evidence,  and  the  result  is  that  the 
judgment  of  the  Court  below  will  be  reversed  and  the 
cause  remanded  for  a  new  trial. 
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W.  K.  Gabmany  v.  G.  a.  Hall. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
{Knoxville.     September  Term,  1912.) 

1.  Landlord  and  Tenant.    Discharge  of  lessee  from  Uahility, 

Any  arrangement  or  agreement  between  the  landlord  and  a  first 
tenant  whereby  the  landlord  agrees  to  discharge  him  from 
the  obligations  of  the  lease  and  to  accept  another  as  a  sub- 
stitnted  lessee  and  to  look  to  the  latter  alone,  will  have  the 
effect  of  terminating  the  original  lease,  although  without  any 
direct  pecuniary  consideration  from  the  original  lessee. 

2.  Same.    Joint  lessees.    Promise  by  one  after  termination. 

The  general  rule  is  that  a  promise  or  an  act  of  one  Joint  lessee 
is  binding  upon  Joint  lessees.  But  this  is  not  so  with  respect 
to  promises  or  acts  of  a  Joint  lessee  after  termination  and 
surrender  of  the  Joint  lease. 


From  Hamilton  County. 


Appealed  from  the  Chancery  Court  of  Hamilton 
County.    T.  M.  McConnell,  Chancellor. 

Coleman  &  Feieeson  for  Complainant. 

Pbitchaed  &  Sizee  for  Defendant. 

Mb.  Justice  Hiogins  delivered  the  opinion  of  the 
Court. 

This  bill  was  filed  to  collect  about  $800  alleged  to  be 
due  from  Hall  as  one  of  the  joint  lessees  of  a  storehouse 
in  the  city  of  Chattanooga.     The  effort  is  to  hold  him 
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liable  upon  the  ground  that  his  partners  and  he,  as  the 
original  lessees  of  the  property,  are  still  bound  for  rents, 
notwithstanding  two  or  three  sublettings. 

The  Chancellor  dismissed  the  bill.  The  case  is  here 
by  the  appeal  of  the  landlord.  His  principal  assignment 
of  error  is  that  the  Court  erroneously  adjudged  that  there 
was  a  release  and  surrender  of  the  tenancy  by  the  substitu- 
tion of  a  new  tenant. 

Splendid  and  able  briefs  dealing  with  the  rules  of  law 
governing  landlord  and  tenant  have  been  filed  with  the 
record.  We  are  of  the  opinion,  however,  that  the  impor- 
tant and  primary  question  in  this  case  is  one  of  fact. 
Was  there  a  substitution  of  one  tenant  for  another,  and 
an  acceptance  of  the  new  tenant  upon  the  part  of  the  land- 
lord in  such  a  way  as  to  operate  in  law  a  surrender  of  the 
original  lease  ? 

In  1906  the  complainant  let  to  the  defendant  Hall  and 
two  associates,  H.  A.  Hall  and  E.  W.  Kirby,  for  a  period 
of  five  years,  a  storehouse  on  Montgomery  avenue,  in  the 
city  of  Chattanooga.  The  lease  was  in  writing  and  was 
in  every  respect  formal.  The  parties  desired  this  building 
for  use  as  a  retail  show  house.  The  rental  was  to  be, 
with  the  exception  of  the  first  few  months,  at  the  rate  of 
$100  per  month.  This  lease  contained  a  provision  that 
it  was  not  to  be  assigned  or  the  property  sublet  except  by 
the  written  consent  of  the  lessor. 

Some  time  after  embarkation  in  the  shoe  business  the 
lessees  desired  to  discontinue  their  commercial  venture. 
They  negotiated  the  sale  of  their  business  to  McDaniel 
Brothers  Company,  a  corporation.  Before  consummating 
the  trade,  they  asked  complainant  if  he  was  willing  to 
accept  McDaniel  Brothers  Company  as  tenants.  He  in- 
vestigated their  financial  responsibilities,  and  informed 
the  original  lessees  that  he  found  the  McDaniel  Brothers 
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Company  reliable,  and  that  he  would  accept  them  as  ten- 
ants. The  lease  was  thereupon  assigned  in  writing  to 
this  company  in  the  following  words:  "We,  the  under- 
signed, hereby  transfer  the  within  lease  with  all  provisions 
therein  mentioned  to  McDaniel  Brothers  Company.  This 
first  day  of  May,  1906."  This  was  signed  by  Garmany 
and  the  lessees.  For  more  than  a  year  after  this  complain- 
ant accepted  rent  from  McDaniel  Brothers  Company.  The 
preponderance  of  the  proof  is  that  complainant  at  the 
time  made  the  declaration  that  this  substitution  released 
the  former  lessees.  About  a  year  and  a  half  after  the 
assignment  to  McDaniel  Brothers  Company,  they  desired 
to  sublet  and  assign  the  lease  to  one  Joe  Brener.  This 
was  assented  to  by  complainant  by  the  following  endorse- 
ment on  the  original  lease:  "I  hereby  agree  and  consent 
for  McDaniel  Brothers  Company  to  sublease  or  underlet 
my  two-story  building  at  238  Montgomery  avenue,  Chat- 
tanooga, Tennessee,  for  the  unexpired  term  of  their  lease." 
Signed  by  Garmany.  Brener  was  accepted  as  a  tenant  and 
the  rents  were  received  from  him  for  several  months  after 
this  assignment.  Brener  became  bankrupt  and  discon- 
tinued business.  McDaniel  Brothers  Company  then  made 
an  effort  to  re-assign  the  lease  to  complainant,  to  secure 
reJjBasement  from  any  obligation  which  they  had  assumed 
under  the  arrangement.  Complainant  refused  to  accept 
the  reassignment,  stating  that  the  obligation  of  McDaniel 
Brothers  Company  was  greater  than  that  created  by  a 
simple  assignment — ^that  there  was  really  an  obligation  on 
their  part  to  pay  rent.  They  thereupon  assigned  this  lease 
to  an  irresponsible  parly,  and  now  claim  complete  dis- 
charge therefrom.  The  Halls  likewise  insist  upon  a  dis- 
charge from  liability. 

The  Halls  were  employed  for  some  time  by  McDaniel 
Brothers  Company  in  the  shoe  business.     Complainant 
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saw  them  there  often,  but  made  no  demand  upon  them 
for  rents  or  for  assurances  until  after  McDaniel  Brothers 
Company  had  attempted  to  surrender  or  reassign. 

We  are  of  opinion  that  from  these  facts,  particularly 
the  written  assent  to  the  assignment  of  this  lease,  that  there 
was  an  agreement  or  understanding  that  McDaniel  Broth- 
ers Company  should  be  accepted  and  become  the  new  ten- 
ants by  way  of  substitution.  This  had  the  effect  of  work- 
ing a  surrender  of  the  original  lease  by  operation  of  law. 

It  is  true  that  a  mere  assent  to  an  assignment  or  sub- 
lease is  not  sufficient  to  operate  a  surrender.  It  is  like- 
wise true  that  the  acceptance  of  a  new  tenant  and  receipts 
of  rent  will  not  release  the  former  lessees  unless  there  is  a 
relinquishment  of  all  claim  against  the  original  lessees 
and  an  agreement  to  accept  the  new  tenant  in  lieu.  The 
authorities  for  these  propositions  are  numerous  and  clear. 

But,  on  the  other  hand,  the  acceptance  of  a  new  tenant 
with  an  agreement,  express  or  implied,  to  treat  him  as  a 
substitute  for  the  original  lessee,  and  subsequent  treatment 
of  the  substituted  lessee  as  onerated  with  all  the  provi- 
sions of  the  lease,  amounts  in  law  to  a  surrender  of  the 
original  lessee  without  any  express  agreement  to  that  effect 
or  without  additional  consideration.  Orommes  v.  Trust 
Co,,  147  111.,  648;  131  Iowa,  30;  72  Iowa,  324;  24  Cyc, 
1370. 

The  voluntary  assumption  of  any  position  or  relation 
that  is  inconsistent  with  the  continuance  of  the  original 
lease,  in  other  words,  such  conduct  as  shows  that  the  land- 
lord has  released  the  original  lessee  from  his  obligation, 
will  have  the  effect  of  discharging  the  original  lessee.  And 
this  is  in  the  main  a  question  of  fact.  Barnes  v.  Trust 
Co.,  169  HI.,  118. 

It  is  now  urged  by  complainant  that  there  was  an 
acknowledgment  by  Kirby  of  liability  under  the  original 
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lease;  that  this  was  binding  upon  his  co-lessees,  and  that 
they  are  now  estopped  to  deny  liability.  The  general  rule 
is  that  co-lessees  are  bound  by  any  act  of  one  of  the  lessees 
during  the  continuance  of  the  lease.  Barnes  v.  Trust  Co., 
supra. 

But  we  are  of  opinion  that  it  is  unnecessary  to  deter- 
mine the  extent  to  which  Kirby  could  and  did  bind  Hall. 
If  the  acceptance  of  McDaniel  Brothers  Company  as  ten- 
ants brought  about  a  surrender  of  the  original  lease  and 
a  termination  of  liability  thereunder,  the  subsequent  ac- 
knowledgment of  liability  or  promise  to  pay,  upon  the 
part  of  Kirby,  would  not  be  binding.  This  would  be  some- 
thing done  by  a  member  of  the  association  after  the  ter- 
mination of  the  association  and  extinguishment  of  liability. 
It  is  beyond  the  power  of  a  co-lessee  to  bind  former  asso- 
ciates. 

We  feel  constrained  to  hold  that  the  decree  of  the  Chan- 
cellor denying  relief  was  correct.  It  appears  to  us  that 
complainant  will  have  to  look  to  Kirby  and  McDaniel 
Brothers  Company  for, any  sums  which  he  may  conceive 
to  be  due  him. 

The  decree  of  the  lower  Court  dismissing  the  bill  is 
affirmed,  with  costs. 
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Edna  M.  Lowdbb,  Ezxcutos^  Etc.,  v.  P.  H.  Andebsoit 

Ain>  OoRA  Andebsoit. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(JdcksoTu    April  Term,  1914.) 

1.  Wills,  Contest  of.    Proper  practice  in  instituting. 

When  it  is  desired  to  have  a  will  certified  for  contest  by  the  Pro- 
bate Court  of  Shelby  County  or  the  County  Court  of  another 
county  of  the  State  the  proper  practice  is  to  make  known 
that  desire  by  petition  setting  out  the  interest  of  the  party 
desiring  to  contest  the  facts  upon  which  he  desires  to  set 
aside  the  probate  in  common  form  when  the  will  has  been 
so  probated,  or  upon  which  he  resists  probate  in  solemn  form 
and  desires  to  oontest  when  it  is  sought  to  probate  in  solemn 
form. 

2.  Same.     No  jurisdiction  in  Probate  .Court  or  County  Court  to 
probate  on  petition  to  oontest  being  filed. 

On  the  filing  of  such  petition  the  Probate  Court  and  the  County 
Courts  are  without  jurisdiction  to  probate,  their  power  being 
then  limited  to  certifying  to  the  Clreuit  Court  the  contest  and 
requiring  bond  of  the  contestant,  etc.,  preliminary  to  certify- 
ing the  will ;  and  a  probate  In  solemn  form  had  thereafter  is 
a  nullity,  as  such  courts  are  without  power  to  pass  on  the 
validity  of  a  wUl  on  an  issue  of  devisavit  vel  non, 

3.  Same.    Same.    Result  not  changed  because  petition  not  sworn 

to  and  bond  not  in  proper  amount. 

And  the  fact  that  the  petition  of  the  party  desiring  to  contest  is 
not  sworn  to,  and  that  the  bond  given  by  such  petitioner  is 
not  in  the  amount  required  by  statute  does  not  change  the 
result,  as  such  faUures  are  mere  irregularities  not  going  to 
the  jurisdiction  to  certify  the  will  for  contest 

4.  Minute  Entries  Nunc  Pbo  Tunc.    Prvper  only  when  previous 

order  actually  made.    Not  to  make  one. 

An  entry  on  the  minutes  nunc  pro  tunc  Is  proper  only  when 
the  order  has  in  fact  been  previously  made  and  its  entry 
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omitted.    It  cannot  be  resorted  to  to  make  an  order  the  mak- 
ing of  which  was  previoufily  omitted. 

6.  Will.    Pbobate  of.    A  nullity,  when.    Case  in  judgment. 

L.  filed  a  petition  in  a  probate  court  asking  that  a  will  be  pro- 
bated in  solemn  form,  process  issued  and  interested  parties 
were  notified  of  a  date  when  the  probate  would  be  had,  before 
that  date  one  of  the  interested  partis  filed  a  petition  asking 
the  will  certified  to  the  circuit  court  for  contest.  On  the  day 
fixed  the  will  was  probated.  Later,  and  months  after  the 
probate,  and  after  the  term  of  court  at  which  the  order  of 
probate  was  entered,  has  passed,  an  order  nunc  pro  tunc  was 
made  (not  simply  entered)  certifying  the  will  for  contest  as 
of  the  date  the  petition  seeking  such  action  was  filed.  Held, 
That  the  act  of  probating  after  the  petition  to  contest  was  a 
nullity,  the  court  then  being  without  Jurisdiction  to  probate 
the  will ;  that  the  order  nunc  pro  tunc  was  a  nullity,  no  such 
previous  order  having  been  made;  but  that,  the  case  stOl 
being  before  the  court  to  certify  the  will  for  contest,  the 
order  certifying  It  was  valid,  though  made  after  the  term  of 
court  at  which  the  will  was  probated  had  passed. 


From  Shelby  County. 


From  Probate  Court  of  Shelby  County  on  writ  of  error. 
J.  S.  Galloway,  Judge. 

T.  K.  KiDDicK  and  D.  M.  Scales  for  Plaintiff  in 
Error. 

MiJBBAY  &  Gillespie  for  Defendants  in  Error. 

Mb.  Justice  Huohes  delivered  the  opinion  of  the 
Court. 

This  case  comes  from  the  Probate  Court  of  Shelby 
County  by  writ  of  error  sued  out  by  Eda  M.  Lowder,  ex- 
ecutrix of  the  estate  of  Walter  S.  Lowder,  deceased,  and 
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this  Court  is  asked  to  reverse  an  order  of  the  Probate 
Court  of  Shelby  County  certifying  to  the  Circuit  Court 
of  that  county,  for  contest,  the  will  of  Walter  S.  Lowder, 
deceased. 

On  October  11,  1912,  Eda  M.  Lowder  filed  in  the  Pro- 
bate Court  of  Shelby  County  her  petition  asking  that  a 
paper  writing  purporting  to  be  the  last  will  and  testa- 
ment of  Walter  S.  Lowder,  deceased,  be  probated  in  solemn 
form.  She  sought  and  obtained  process  against  the  next 
of  kin  and  devisees  under  the  will,  asking  that  they  be 
each  required  "to  appear  on  a  day  certain  according  to 
the  rules"  of  the  Probate  Court  and  become  parties  to  her 
proceeding  or  show  cause  why  the  will  "shall  not  be  ad- 
mitted to  probate  in  solemn  form,  or  take  such  steps  as  they 
may  see  proper  to  contest  the  same."  The  process  or  sum- 
mons was  duly  served  on  all  of  the  parties  named  in  the 
petition  as  heirs  at  law  and  devisees  of  the  deceased,  notify- 
ing them  to  appear  before  the  Probate  Court  on  the  first 
Monday  of  November,  1912,  "then  and  there  to  answer 
the  petition  of  Eda  M.  Lowder  for  the  probate  of  the  will 
of  Walter  S.  Lowder,  deceased,  in  solemn  form."  The 
return  of  the  officer  on  the  process  thus  issued  showed 
service  on  the  parties  named  therein,  including  P.  H.  An- 
derson and  wife,  Cora  Lowder- Anderson.  After  this  proc- 
ess was  served,  and  on  October  25,  1912,  P.  H.  Anderson 
and  Cora  Lowder-Anderson  filed  their  petition  in  the 
Probate  Court,  alleging  the  death  of  Walter  S.  Lowder 
without  issue,  and  that  Mrs.  Anderson  was  his  sister  and 
heir  at  law,  and  the  fact  that  it  was  claimed  that  he  had 
left  a  last  will  and  testament  and  making  the  further  alle- 
gation that  the  paper  writing  claimed  to  be.  such  was  not 
the  last  will  and  testament  of  the  deceased,  and  praying 
that  they  might  be  allowed  to  contest  the  said  paper  writ- 
ing, and  to  that  end  that  the  "cause  be  certified  up  from 
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this  (the  Probate)  Court  to  the  proper  forum,  where  an 
issue  may  be  made  whether  said  paper  writing  is  the 
last  will  and  testament  of  the  said  Walter  S.  Lowder,  de- 
ceased, or  not."  This  petition  was  duly  sworn  to.  Process 
was  issued  directing  that  Eda  M.  Lowder,  the  sole  defend- 
ant named  in  the  petition,  be  summoned  before  the  Pro- 
bate Court  on  the  first  Monday  in  November  "to  answer 
the  contest,"  and  it  was  duly  served.  So  it  is  seen  that 
the  parties  named  as  defendants  in  the  petition  to  probate 
the  will  in  solemn  form  and  the  one  defendant  in  the  peti- 
tion to  have  it  certified  to  the  Circuit  Court  for  contest 
were  notified  to  appear  before  the  Probate  Court  on  the 
same  day.  On  the  day  named,  which  was  the  6th  of  No- 
vember, 1912,  it  appears  from  the  minutes  of  the  Probate 
Court  that  the  matter  of  probating  the  will  came  on  for 
hearing  on  the  petition  which  had  previously  been  filed  for 
that  purpose,  the  hearing  being  on  the  motion  of  the  pro- 
ponent, and  on  the  testimony  of  the  two  subscribing  wit- 
nesses to  the  will,  as  a  result  of  which  hearing  the  instru- 
ment was  adjudged  to  be  the  last  will  and  testament  of 
deceased,  and  ordered  of  record  as  such. 

No  further  steps  were  taken  in  the  case  imtil  June  11, 
1913,  or  more  than  seven  months  after  the  entry  of  the 
order  admitting  the  will  to  probate,  but  under  the  last- 
named  date  it  appears  that  P.  H.  Anderson  and  wife,  Cora 
Lowder- Anderson,  were  granted  permission  to  amend  their 
petition  for  contest  of  the  will  which  had  been  filed  on 
October  25,  1912.  Among  the  matters  added  to  the  peti- 
tion by  way  of  amendment  were  allegations  of  specific 
reasons  why  the  paper  vsriting  in  question  was  not  the 
last  will  and  testament  of  deceased.  Among  the  specifica- 
tions of  reasons  it  was  set  out  that  Walter  S.  Lowder,  de- 
i^eased,  at  the  time  of  the  execution  of  the  will,  was  not 
of  sound  mind,  and  that  he  had  been  induced  to  execute 
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the  same  through  fraud;  coercion  and  duress  on  the  part 
of  his  widow,  Eda  M.  Lowder,  the  one  named  as  chief 
beneficiary  therein.  By  an  entry  on  the  minutes  of  the 
Court  on  the  same  day,  June  11,  1913,  it  is  recited  that 
P.  H.  Anderson  and  wife  had  presented  and  filed  their 
petition  on  October  25,  1912,  seeking  to  contest  the  al- 
leged will,  and  that  the  will  had  been  probated  in  solemn 
form  as  to  certain  beneficiaries  named  in  it,  but  that  P.  H. 
Anderson  and  wife  had  not  beai  served  with  notice  of  the 
probate  in  solemn  form,  and  that  therefore  the  previous 
order  was  not  binding  as  to  them,  and  it  was  ordered  that 
the  will  be  certified  to  the  Circuit  Court  for  probate.  In 
this  order  it  is  recited  that  "such  fact  of  contest  should 
have  been  ordered  certified  as  aforesaid  on  said  October 
25,  1912.  It  is  therefore  ordered,  adjudged  and  decreed 
by  the  Court  that  this  order  and  decree  be  entered  nunc 
pro  tunc,  as  of  that  date,"  and  it  is  further  recited  that  on 
the  application  of  Anderson  and  wife  they  were  permitted 
to  change  the  penalty  of  the  bond  previously  given  from 
$250  to  $500;  and  the  $500  bond  was  accordingly  filed. 
It  is  insisted  before  this  Court  that  the  Probate  Judge 
committed  error  in  the  entry  of  the  judgment  of  June 
11,  1913,  for  the  following  reasons:  (1)  That  it  was  the 
setting  aside  of  the  probate  of  a  will  in  solemn  form  on 
the  ground  that  P.  H.  Anderson  and  wife  had  not  been 
served  with  notice  to  probate  in  solemn  form;  whereas, 
the  record  in  the  case  showed  that  they  had  been  served, 
and  there  was  no  averment  in  their  petition  to  contest  to 
the  contrary;  (2)  that  the  final  decree  or  judgment  of  the 
Court  entered  in  November,  1912,  not  being  appealed 
from,  was  final  and  the  Court  had  no  jurisdiction  to  grant 
the  petition  to  contest  and  certify  the  will  accordingly  at 
the  subsequent  June  term — that  with  the  passing  of  the 
November  term  the  Court  had  lost  jurisdiction  of  the  case 
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and  of  the  parties;  (3)  that  because  the  amended  petition 
was  not  sworn  to  and  because  an  insufficient  bond  had  been 
given  originally  it  was  improper  to  grant  the  relief  asked ; 
and  (4)  that  it  was  improper  to  enter  a  nunc  pro  tunc 
order  because  in  fact  no  such  previous  order  had  ever  been 
made.  Such  are,  in  effect,  the  assignments  of  error,  though 
we  have  not  stated  them  in  the  language  of  counsel. 

The  most  serious  contention  is  the  question  of  jurisdic- 
tion ;  that  is,  whether  the  entry  of  the  order  showing  the 
probate  of  the  will  in  solemn  form  in  November,  1912, 
was  such  a  final  adjudication  of  the  matters  involved  as 
that  at  no  term  thereafter  did  the  Court  have  jurisdiction 
to  certify  the  will  for  contest.  We  think,  however,  that 
our  statutes  control  this  matter. 

Shannon's  Code,  section  3905,  provides  as  follows: 

"Where  the  validity  of  any  last  will  or  testament, 
written  or  nuncupative,  is  contested,  the  County  Court 
shall  cause  the  fact  to  be  certified  to  the  Circuit  Court,  and 
send  to  said  Court  the  original  will,  and  shall  require  the 
contestant  to  enter  into  bond,  with  surety,  in  the  penal 
sum  of  five  hundred  dollars,  payable  to  the  executor  men- 
tioned in  the  will,  conditioned  for  the  faithful  prosecution 
of  the  suit,  and  in  case  of  failure  therein,  to  pay  all  costs 
that  may  accrue  thereon." 

This  statutory  provision,  it  is  seen,  applies  by  its  ex- 
press provisions  to  County  Courts,  but  in  the  matter  of  pro- 
bate of  wills  the  Probate  Court  of  Shelby  County  has  the 
same  jurisdiction  that  the  County  Courts  of  other  counties 
of  the  State  have  (Shannon's  Code,  section  387)  ;  and  it 
is  not  claimed  by  any  one  that  it  has  any  greater  jurisdic- 
tion, or  that  the  practice  before  it  in  such  matters  is  in 
any  sense  different  from  that  in  County  Courts  of  other 
counties  of  the  State.  Treating  the  section  of  the  Code 
just  set  out  as  applicable  to  the  case  in  hand,  it  is  observed 
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that,  "Where  the  validity  of  any  last  will  or  testament, 
written  or  nuncupative,  is  contested,  the  County  Court 
8hail  cause  the  fact  to  be  certified  to  the  Circuit  Court," 
etc.,  which  provission,  we  think  is  necessarily  conclusive 
of  his  case.  See  Pritchard  on  Wills  and  Administration, 
section  349,  expressing  the  same  view  as  to  the  effect  of 
the  statute  referred  to. 

That  the  County  Courts  of  the  State  and  the  Probate 
Court  of  Shelby  County  have  no  jurisdiction  to  pass  on 
the  validity  of  a  will  on  an  issue  of  devisa/oU  vel  rum  is 
too  well  settled  to  require  any  extended  consideration  or 
citation  of  authorities,  but  we  refer  to  Pritchard,  section 
337,  and  cases  there  cited;  and  that  the  proper  method 
of  making  known  to  the  County  Courts  of  the  State,  and 
to  the  Probate  Court  of  Shelby  County  that  the  "validity 
of  any  last  will  and  testament  ...  is  contested''  is 
by  petition,  is  equally  well  settled,  as  we  will  show  by 
authorities  to  be  cited  later  herein.  Then,  under  the 
express  provisions  of  the  statute,  what  had  the  Probate 
Court  of  Shelby  County  to  do  when  the  petition  to  con- 
test was  filed  except  certify  the  will  to  that  tribxmal  where 
the  issue  of  will  or  no  will  is  properly  triable  ?  It  is  true 
the  Probate  Court  could  have  refused  to  certify  the  will 
for  contest,  but  on  such  refusal  the  remedy  would  have 
been  an  appeal,  as  is  held  in  Keith  v.  Raglan,  1  Cold.,  475. 

As  to  the  assignments  of  error  based  on  the  alleged  in- 
sufficiency of  the  petition  and  failure  to  give  the  proper 
bond,  we  think  this  case  of  Keith  v.  Raglan,  supra,  also 
very  much  in  point.  In  that  case,  after  a  will  had  been 
certified  for  probate,  motion  was  made  in  the  Circuit  Court 
to  "dismiss  this  cause  and  strike  it  from  the  docket,"  be- 
cause, among  other  things,  "the  petition  before  the  County 
Court  to  contest  the  same  was  not  sworn  to";  and  there 
was  also  made  a  motion  "to  quash  and  dismiss  said  pro- 
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ceedings,  because  there  was  no  ground  shown  in  said  peti- 
tion to  contest  said  will,  and  because  the  contestants  did 
not  give  bond  as  required  by  law  in  the  County  Court,  or 
offer  to  do  so."  On  this  motion  to  quash  being  made,  bond 
was  given  in  the  Circuit  Court.  It  was  held  by  our  Su- 
preme Court  that  these  motions,  the  motion  to  dismiss 
and  strike  from  the  docket  and  the  motion  to  quash,  should 
have  been  made  in  the  County  Court,  and  that  they  came 
too  late  in  the  Circuit  Court,  and  that  the  will  had,  there- 
fore, been  properly  certified  for  issue  and  trial  in  the  Cir- 
cuit Court.  This  holding  demonstrates  that  the  matter 
of  setting  out  grounds  of  contest  in  the  petition,  and  the 
matter  of  giving  bond  are  matters  of  mere  irregularity 
and  not  matters  going  to  the  jurisdiction  of  the  County 
Court,  for,  if  they  had  been  matters  going  to  the  jurisdic- 
tion of  the  County  Court,  it  could  not  have  been  held  that 
the  will  was  properly  certified  for  probate  and  that  the 
motions  in  the  Circuit  Court  came  too  late. 

The  case  of  Miller  v.  Miller,  5  Heis.,  723,  is  in  accord 
with  this  view.  In  that  case,  following  the  holding  in 
Comwell  17.  ComweU,  11  Hump.,  485,  it  was  held  that  the 
proper  practice,  when  it  is  desired  to  have  a  will  certified 
to  the  Circuit  Court  for  contest,  is  to  make  known  that 
desire  by  petition  setting  out  the  "interest  of  the  plain- 
tiff, and  the  facts  upon  which  he  relies  to  set  aside  the 
probate"  (in  common  form,  of  course),  "and  repropound 
the  will ;  the  executor,  being  summoned,  should  make  his 
defense  by  answer  to  the  petition."  And,  further  on,  it 
is  said,  "As  a  matter  of  course,  if  the  petition  does  not 
show  the  right  of  a  party  on  its  face,  it  would  be  open 
to  demurrer,"  but  that  "defenses  to  the  petition,  other  than 
a  demurrer,  must  be  presented  by  way  of  an  answer  to 
the  same."  Where  the  will  is  offered  in  the  Probate 
Court  or  County  Court  for  probate  in  solemn  form  of 
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course  the  petition  to  contest  should  seek  a  transfer  to  the 
Circuit  Court  in  advance  of  such  probate  as  was  done  in 
the  case  at  bar. 

There  was  no  demurrer  to  the  petition  filed  by  the  An- 
dersons, or  any  other  defense  as  to  that  matter,  and  no 
effort  to  take  advantage  of  the  fact  that  the  penally  of 
the  bond  was  not  in  the  amount  required  by  statute,  so 
that  it  stood  without  defense,  and  the  omissions  complained 
of,  not  going  to  the  jurisdiction  of  the  Court,  the  only  thing 
left  for  the  Court  was  to  certify  the  will  for  contest,  even 
if  there  had  been  no  amendment — certainly  with  the 
amendment  and  a  proper  bond. 

It  is  true  a  County  Court  of  the  State  or  the  Probate 
Court  of  Shelby  County  is  not  under  obligations  under 
any  and  all  circumstances  to  certify  a  will  for  contest  on 
the  mere  filing  of  a  petition  asking  therefor,  as  the  pre- 
liminary question  of  the  right  of  the  proposed  contestant 
or  contestants  to  make  the  contest  may  arise,  and  if  it  does, 
it  is  a  proper  matter  to  be  settled  in  the  County  Court 
or  Probate  Court  before  the  will  is  certified  for  contest, 
as  is  settled  by  many  adjudications,  the  latest  of  which  is 
that  of  Shdller  v.  Oarrett,  19  Cates,  666.  But  in  the  case 
at  bar  where  there  was  no  question  raised  as  to  the  right 
of  petitioners  P.  H.  Anderson  and  wife  to  contest,  and 
therefore  no  question  of  preliminary  investigation  before 
the  Probate  Court.  Its  duty  and  sole  duty  therefore  was 
to  certify  the  will  for  contest.  We  think  it  dear  it  had 
no  power  after  the  petition  to  contest  was  filed  to  probate 
the  will  in  solemn  form.  The  probate  in  solemn  form  is 
itself  a  settling  of  all  questions  that  could  be  made  on 
contest  in  the  Circuit  Court,  and  if  the  Probate  Court, 
after  the  petition  to  contest  has  been  filed,  can  go  on  and 
hear  the  issue  of  will  or  no  will  and  probate  the  will  in 
solemn  form  it  can  thereby  defeat  the  contest  in  the  Cir- 
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cuit  Court.  Such  is  not  within  the  power  of  the  Probate 
Court. 

As  to  the  assignment  based  on  the  purported  nunc  pro 
tunc  entry,  we  think  the  contention  well  made  that  no  entry 
nunc  pro  tunc  can  be  made  when  no  previous  order  has 
been  made  and  omitted,  and  that  therefore  the  use  of  the 
term  nunc  pro  tunc  in  the  order  of  the  Probate  Court  cer- 
tifying the  will  for  contest  is  simply  a  misuse  of  the  term. 
The  Court  recites  that  the  fact  of  contest  should  have  been 
ordered  certified  at  the  November  term,  and  that  it  "is 
therefore  ordered,  adjudged  and  decreed  by  the  Court  that 
this  order  and  decree"  (the  one  entered  at  the  June  term), 
"be  entered  nunc  pro  tunc,  as  of  that  date."  This  was 
clearly  the  making  of  an  order  nunc  pro  tunc,  not  the  en- 
tering of  one,  and  therefore  unauthorized. 

In  18  Encyc.  of  Pleading  and  Practice,  458,  note,  is 
found  the  following  as  to  the  distinction  between  the  maJe- 
ing  of  an  order  nunc  pro  tunc  and  the  entering  of  one: 
"Under  the  general  title  of  entry  of  judgment  nunc  pro 
tunc  are  usually  embraced  all  coses  of  omissions  to  render 
a  judgment  at  the  proper  time  and  omissions  actually  to 
enter  such  a  judgment  when  properly  rendered.  This  use 
of  the  term  would  seem  to  be  misleading,  since  the  two 
classes  of  cases  embraced  under  it  are  entirely  distinct. 
In  the  first  class  are  found  those  in  which,  though  ripe  for 
final  judgment,  as  for  instance  after  a  verdict  returned, 
the  judicial  function  of  actually  rendering  the  judgment 
has  not  been  performed.  In  the  second  class  are  found 
those  cases  where  the  judgment,  though  actually  rendered 
at  the  proper  time  by  the  Court,  has  for  some  reason  not 
been  entered  by  the  clerk." 

And  at  page  465  of  the  same  volume,  with  reference  to 
the  entry  of  such  an  order,  it  is  said:  "In  order  that  a 
judgment  be  entered  nunc  pro  tunc,  it  is  absolutely  essen- 
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tial  that  a  judgment  shall  have  been  previously  rendered 
by  the  Court." 

The  same  distinction  and  principles  are  found  in  23 
Cyc,  835,  836,  and  842,  843,  when  considered  together. 
At  pages  835,  836,  it  is  said :  "The  rendition  of  a  judg- 
ment is  the  judicial  act  of  the  Court  in  pronouncing  the 
sentence  of  the  law  upon  the  facts  in  controversy  as  ascer- 
tained by  the  pleadings  and  verdict.  The  entry  of  a  judg- 
ment is  a  ministerial  act  which  consists  in  spreading  it 
upon  the  record  or  writing  it  at  large  in  a  docket  or  other 
official  book."  And  at  pages  842,  843  this  is  found:  "In 
any  case  where  a  judgment  was  actually  rendered,  order 
made,  or  decree  signed,  but  the  same  has  not  been  entered 
on  the  record,  in  consequence  of  any  accident  or  mistake, 
or  the  neglect  or  omission  of  the  clerk,  the  Court  has  power 
to  order  that  the  judgment  be  entered  up  mine  pro  tunc, 
the  fact  of  its  rendition  being  satisfactorily  established  and 
no  intervening  rights  being  prejudiced.  .  .  .  The  power 
to  order  the  entry  of  judgments  nunc  pro  tunc  cannot  be 
used  for  the  purpose  of  correcting  errors  or  omissions  of 
the  Court.  This  procedure  cannot  be  employed  to  enter 
a  judgment  where  the  Court  wholly  failed  to  render  any 
judgment  at  the  proper  time." 

Consonant  with  these  distinctions  and  principles  are 
our  own  cases  of  Davis  v.  Jones,  3  Head,  603,  and  Mc- 
Gavock  V.  Puryear,  6  Cold,  38,  and  Swan  v.  Harrison,  2 
Cold.,  534. 

But  the  order  was  made  at  the  June  term  was  a  proper 
order  made  at  that  term,  and  the  addition  of  the  mine  pro 
tune  feature  may  well  be  regarded  as  surplusage.  It  was 
certainly  useless  and  of  no  effect.  The  order  showing  the 
will  probated  in  solemn  form  being  made  after  the  Court 
had  lost  jurisdiction  to  make  it,  as  just  herein  set  out,  the 
case  stood  just  as  if  no  such  order  had  been  made,  and 
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the  proposed  contestants  had  a  right  at  the  June  term  to 
have  their  petition  acted  on.  And  on  this  view  of  the 
case,  there  can  he  no  question  but  that  petitioners  had  a 
right  to  amend  their  petition  and  had  a  right  to  give  the 
proper  bond  at  the  June  term. 

We  do  not  base  our  action  in  this  case  on  the  theory 
advanced  by  counsel  for  P.  H.  Anderson  and  wife  that 
the  County  Court  could  at  a  subsequent  term  ignore  a 
valid  order  probating  the  will  in  solemn  form  at  the  No- 
vember term.  If  the  probate  in  solemn  form  at  the  Novem- 
ber term  had  been  valid  we  are  of  opinion  that  the  Court 
would  have  been  without  power  to  certify  the  will  for 
contest  at  the  subsequent  term.  As  stated  by  our  Supreme 
Court  in  State  v.  Lancaster,  11  Cates,  638,  651,  "When 
it  (a  will)  has  been  probated  in  solemn  form,  no  question 
of  validity  or  invalidity  can  be  thereafter  raised,  except 
upon  a  bill  filed  to  set  aside  the  judgment  for  fraud  in 
its  procurement,  as  any  other  judgment  may  be  set  aside" ; 
and  that  different  terms  of  the  County  Courts  of  the  State 
and  the  Probate  Court  of  Shelby  County  are  as  distinct 
and  separate  as  the  different  terms  of  the  Circuit  Courts  or 
the  Chancery  Courts  of  the  State,  so  that  a  final  valid  order 
made  in  a  case  at  one  term  of  a  County  Court  or  the  Pro- 
bate Court  of  Shelby  County  cannot  be  changed  at  a  sub- 
sequent term,  is  recognized  in  many  of  our  cases.  Keith 
V.  Raglan,  1  Cold.,  475 ;  Roberts  v.  Stewart,  2  Swan,  162 ; 
Roberts  v.  McMUlin,  9  lioa,  573,  are  among  such  cases, 
and  many  more  might  be  cited.  The  point  of  our  holding 
is  that  on  the  filing  of  the  petition  to  contest,  no  question 
being  made  as  to  the  right  of  the  parties  to  have  the  will 
certified  for  contest,  the  Probate  Court  was  without  juris- 
diction to  entertain  the  matter  of  probating  the  will  in 
solemn  form,  and  its  effort  to  do  so  was  a  nullity ;  and  the 
petition  remaining  undisposed  of  until  the  next  June  term 
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of  the  Court,  was  a  pending  litigation  just  as  if  no  order 
showing  the  will  probated  in  solemn  form  had  been  en- 
tered, and  that  therefore  at  the  June  term  of  Court  the 
order  certifying  the  will  for  probate  was  properly  made. 
It  need  scarcely  be  said  that  the  reasons  given  by  the  lower 
Court  for  its  decision  is  not  at  all  material.  This  Court 
will  affirm  its  action  if  found  correct  though  based  on  an 
insufficient  or  unfounded  reason  {Hughes  v.  Marquette, 
1  Pickle,  127;  Chambers  v.  Chambers,  8  Pickle,  707; 
Shaefer  v.  Mitchell,  1  Cates,  193;  Half  acre  v.  State,  4 
Cates,  609) ;  so  that,  notwithstanding  the  Probate  Court 
based  its  action,  in  certifying  the  will  for  probate  at  the 
June  term,  1913,  of  the  Court,  on  the  erroneous  assump- 
tion that  the  Andersons  were  not  before  that  Court  at  its 
November  term,  1912,  the  action  was  correct  for  the  reason 
herein  set  out;  and  it  is  therefore  affirmed  at  the  cost  of 
the  executrix.  The  case  is  remanded  to  the  Probate  Court 
that  its  order  certifying  the  will  for  probate  may  be  car- 
ried into  effect 
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Massachusetts  Bondij^jg  Company  v.  D.  M.  McLemoee 

BT  AL  (2  cases). 

Affirmed  by  the  Supreme  Court. 
{Jackson,    April  Term,  1914.) 

1.  PucADiNO  AND  Pbactice.    Judgment  on  replevin  hond  in  attach- 

ment  suits.    Should  allow  return  of  property. 

The  Judgment  for  plaintiff  in  an  attachment  suit  upon  the 
defendant's  replevy  bond  given  for  the  property  attached 
should  provide  for  its  satisfaction  by  return  of  the  property 
attached,  unless  it  be  manifest  from  the  wording  of  the  bond 
that  the  intention  was  to  substitute  personal  liability  of  the 
sureties. 

2.  Same.    Proper  judgment  as  to  returti  of  property. 

The  Judgment  should  allow  return  of  property  in  as  good  con- 
dition as  when  replevied,  less  ordinary  depreciation.  FaUing 
to  so  return,  defendant  below  and  his  sureties  are  then  liable 
for  the  value  of  the  property  at  the  time  of  replevy. 

3.  Same.    Judgment,  void  or  voidable. 

But  a  Judgment  which  does  not  allow  return  of  the  property  is 
irregular  and  voidable  only  and  not  void. 

4.  EiRBOBS.     Waiver  of,  hy  suing  out  injunction.    Void  and  void- 

a^le  judgments. 

The  suing  out  of  an  injunction  is  a  waiver  of  mere  irregularities 
and  errors  committed  during  a  trial  at  law,  and  estops  the 
party  to  assign  these  errors  afterwards  in  an  appellate  court 
But  this  does  not  result  if  the  Judgment  sought  to  be  enjoined 
is  utterly  void. 

5.  Pleading  and  Pbactice.    Plea  in  appellate  court  of  release  of 

errors. 

An  appellee  may  by  plea  in  the  appellate  court  aver  that  appel- 
lant waived  and  released  his  right  to  assign  errors  to  the 
action  of  the  lower  court  by  suing  out  an  injunction. 
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6.  PBII7CIPAL  AND  Surety.    Result  where  principal  not  estopped, 

although  surety  is. 

Although  a  surety  in  a  replevin  bond  against  whom  Judgment  is 
rendered  estops  himself  to  assign  errors  by  suing  out  an  in- 
junction, whatever  relief  or  modification  his  principal  may 
obtain  whereby  the  liability  on  the  replevin  bond  is  reduced 
inures  to  his  benefit.  The  obligation  of  the  surety  is  not 
greater  than  that  of  his  principal. 

7.  Replevin  Bond.     Discharge  of  liahility  by  tender.     To  Khoni 

made, 

A  tender  of  the  property  replevied  from  an  attachment  leived 
by  the  sheriff  must  be  made  to  the  sheriff.  Tender  to  the 
party  is  not  effectual. 

8.  New  Tbial.    Errors  of  law. 

No  motion  for  a  new  trial  is  necessary  to  obtain  a  review  of 
errors  of  law  evidenced  by  the  technical  record. 

9.  Practice.     Decree  or  judgment  of  this  court  moided  to  suit 

facts  and  situation. 

When  both  a  law  case  and  an  equity  case  relating  to  the  same 
subject-matter  are  heard  in  this  court  at  the  same  time»  the 
Judgment  and  decree  will  be  entered  here  with  reference  to 
each  other,  and  will  be  molded  to  suit  and  to  correlate  the 
two  cases. 


Fkom  Shelby  County. 


Appeal  in  error  from  the    Circuit    Court    of    Shelby 
County.    Division  No.  1.    J.  P.  Young,  Judge. 

R.  P.  Gary  for  Bonding  Company"  and 'Cook. 

McKellae  &  Kyseb  for  McLemore. 

Mr.   Justice  Higgins  delivered  the  opinion  of  the 
Court. 
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These  two  causes,  although  coming  from  diflFerent 
Courts,  relate  to  the  same  subject-matter  and  were  heard 
together.    One  opinion  will  suffice  for  the  two. 

The  first  of  the  cases  is  the  later  in  point  of  time,  but 
the  matters  involved  in  the  one  first  brought  can  be  more 
easily  determined  after  disposing  of  the  questions  arising 
upon  the  later  one.  We  shall,  therefore,  first  take  up  the 
equity  cause. 

The  object  of  the  bill,  which  was  filed  in  April,  1912, 
was  to  enjoin  the  collection  of  a  judgment  recovered  by 
McLemore  at  the  January,  1912,  term  of  the  Shelby  Cir* 
cuit  Court.  It  was  averred  in  substance  that  the  judg- 
ment had  been  obtained  in  this  wise:  In  January,  1911, 
McLemore  began  his  suit  in  the  Circuit  Court  against 
J.  B.  Cook  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  in  a  collision  with  an  auto- 
mobile operated  by  Cook.  The  attachment  authorized  by 
the  Automobile  Act  of  1905  was  sued  out  by  McLemore 
and  was  levied  upon  the  machine.  It  was  taken  in  charge 
by  the  officer  and  placed  in  the  custody  of  a  garage 
keeper  in  Memphis  as  the  agent  of  the  sheriff.  In  a  short 
while  after  the  machine  was  thus  attached,  some  parties 
interested  with  Cook  in  the  machine,  or  in  some  way  con- 
cerned about  it,  induced  him  to  replevy  the  machine  as 
authorized  by  the  statutes  regulating  attachments.  The 
complainant  became  the  surety  on  this  bond.  Its  pro- 
visions, after  reciting  the  steps  that  had  been  taken  in 
the  cause  up  to  that  time,  were  in  substance  that  the  bond 
was  executed  to  replevy  the  machine,  valued  at  $400.  The 
bond  contained  the  following  condition:  "Now,  should 
the  said  defendant  pay  the  debt,  interest  and  costs  of  the 
suit,  in  case  he  be  cast  in  said  suit,  then  the  above  obliga- 
tion to  be  null  and  void.  Otherwise  to  remain  in  full 
force  and  effect."     At  the  appearance  term  judgment  by 
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default  was  taken,  Cook  for  some  reason  having  deter- 
mined not  to  litigate.  At  the  January,  1912,  term,  the  writ 
of  inquiry  which  was  awarded  pursuant  to  the  default 
judgment  was  executed  by  the  return  of  a  verdict  fixing 
McLemore's  damages  at  $700,  and  sustaining  the  grounds 
of  attachment  laid.  The  Court  thereupon  rendered  judg- 
ment against  Cook  for  $700  and  costs  of  suit,  and  ren- 
dered a  further  judgment  against  complainant  and  Cook 
for  the  sum  of  $400,  recited  to  be  the  value  of  the  automo- 
bile replevied.  Execution  was  awarded.  Complainant  avers 
that  it  had  no  knowledge  of  the  rendition  of  this  latter 
judgment  until  a  brief  period  before  the  filing  of  the  bill, 
and  further  averred  that  when  informed  of  its  rendition 
it  concluded  that  it  was  in  accordance  with  the  statute 
which  allowed  it  to  satisfy  its  obligation  by  returning  the 
machine.  Learning  otherwise,  it  brought  this  bill  for  the 
purpose  of  enjoining  the  collection  of  said  judgment  upon 
the  theory,  we  must  presume  from  the  argument  of  learned 
counsel,  that  the  judgment  was  absolutely  void.  It  was 
alleged  that  the  automobile  was  in  custody  of  Cook,  and 
a  tender  of  the  same  was  attempted  to  be  made  with  the 
bill.  It  is  appropriate  here  to  say  that  by  an  amended 
bill  a  formal  tender  to  Cook  was  alleged,  with  the  further 
averment  that  he  had  declined  to  accept  the  same.  There 
necessarily  arose  and  arises  the  contention  that  by  this 
tender  the  judgment  was  satisfied  as  to  the  surety. 

To  the  original  and  amended  bills  a  demurrer  contain- 
ing numerous  grounds  was  interposed.  The  Chancellor 
overruled  the  same  and  required  answer.  Considerable 
proof  was  subsequently  taken.  At  final  hearing  the  Chan- 
cellor dismissed  the  bill  upon  the  grounds  set  forth  in  the 
demurrer.  From  this  decree  complainant  prosecutes  this 
appeal. 
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The  theory  of  complainant  that  the  omission  from  the 
judgment  of  the  right  to  return  the  property  renders  it 
void  is  not  sound.  The  judgment  is  not  void,  notwith- 
standing errors  and  irregularities  in  its  rendition.  The 
Court  had  jurisdiction  of  the  subject  matter  and  of  the 
parties,  and  therefore  had  the  right  to  render  a  judgment 
declarative  of  the  rights  of  the  parties  arising  from  the 
scope  of  the  pleadings.  Hence,  the  judgment,  however 
erroneous,  cannot  be  pronounced  void.  See  2  Head,  570 ; 
Barrie  v.  Frayser,  10  Heiskell,  211;  Upton  v.  Phillips, 
11  Heiskell,  226 ;  Ward  v.  Kent,  6  Lea,  132.  We  preter- 
mit for  the  present  a  discussion  of  the  question  as  to 
whether  or  not  the  judgment  was  erroneous  by  reason  of 
the  failure  to  allow  a  return  of  the  property  attached. 
There  is  quite  a  difference  with  respect  to  the  rights  ol 
complainant  as  surety  upon  a  replevy  bond  when  the  judg- 
ment against  the  surety  is  merely  irregular  instead  of  be- 
ing void.  It  has  been  held  in  numerous  cases  that  to  a 
void  judgment  the  surety  is  a  stranger  insofar  as  he  makes 
an  effort  by  original  bill  to  assail  the  judgment.  Barrie 
V.  Frayser,  supra. 

But  the  most  serious  contention  urged  against  complain- 
ant is  to  the  effect  that  by  the  filing  of  this  bill  and  the 
suing  out  of  an  injunction  it  waived  all  errors  and  irregu- 
larities committed  in  the  proceeding  at  law.  This  question 
raises  an  interesting  and  somewhat  novel  point  of  prac- 
tice. It  is  apparent  that  the  only  grounds  available  for  at- 
tacking the  judgment  at  law  are  those  of  mere  irregularity, 
and  not  those  rendering  the  judgment  absolutely  void. 
Hence,  there  is  force  in  the  contention  urged  that  com- 
plainant is  estopped  to  complain  of  those  errors  and  ir- 
regularities. But  this  is  a  matter  which  will  arise  more 
properly  in  our  discussion  of  the  law  case.  The  present 
bill  cannot  be  maintained  upon  the  theory  that  the  judg- 
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ment  is  void,  and  this  virtually  disposes  of  the  suit  in 
equity  adversely  to  complainant. 

While  not  pressed  upon  us,  an  insistence  is  that  the 
surety  was  entirely  relieved  by  the  formal  tender  of  the 
automobile  to  McLemore.  This  contention  must  also  be 
resolved  against  complainant.  In  the  first  place,  if  it  be 
conceded  that  it  had  the  right  to  return  the  machine,  there 
was  great  delay  in  the  effort  to  avail  itself  of  this  right. 
In  the  next  place,  the  correct  way  to  restore  property  re- 
plevied in  attachment  proceedings  is  to  tender  it  to  the 
sheriff  at  the  time  restitution  should  be  made.  A  tender 
to  the  plaintiff  in  attachment  is  neither  authorized  nor 
allowable ;  and  for  this  reason  we  are  of  opinion  that  the 
supposed  tender  must  be  held  ineffectual  for  any  legal  or 
equitable  purpose.     Smithson  Civil  Procedure,  1413. 

Learned  counsel  for  McLemore  is  nearly  correct  in  his 
statement  that  a  surety  must  in  a  great  measure  abide  the 
consequences  of  any  missteps  upon  the  part  of  his  prin- 
cipal. But  his  contention  that  the  judgment  was  proper, 
although  not  allowing  a  return  of  the  property,  is  not 
sound,  as  will  be  seen  later  on.  At  the  same  time,  bow- 
ever,  we  repeat  that  this  was  an  irregularity  only,  and  not 
an  omission  rendering  the  judgment  void. 

Passing  to  the  law  case:  The  record  is  filed  by  both 
Cook  and  the  bonding  company  for  writ  of  error.  The 
error  assigned  was  the  failure  of  the  lower  Court  to  allow 
a  return  of  the  property  attached. 

The  surety  is  met  at  the  threshold  with  a  plea  of  estoppel 
to  the  writ  of  error.  This  plea  is,  in  substance,  that  prior 
to  the  filing  of  the  record,  the  bonding  company  filed  a 
bill  to  enjoin  the  collection  of  the  judgment  at  law  upon 
the  ground  that  it  was  void  or  irregular;  and  it  was  as- 
serted that  the  suing  out  of  this  injunction  was  a  release 
of  its  right  to  assign  errors  committed  in  the  former  case. 
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A  motion  to  strike  this  plea  was  made  by  learned  counsel 
for  the  company,  predicated  upon  the  contention  that  it 
is  an  unknown  and  unallowable  procedure  for  a  Court 
of  review  to  entertain  ariy  plea. 

We  are  of  opinion  that  the  plea  is  properly  filed,  and 
shall  briefly  state  our  reasons  for  so  holding.  While  a 
writ  of  error  is  in  most  respects  the  continuation  of  an 
old  case,  it  also  partakes  of  the  nature  of  a  new  suit,  in 
that  it  is  a  proceeding  begun  with  notice  issuing  out  of 
the  reviewing  Court.  The  party  against  whom  it  is 
sought  must  not  be  deprived  of  the  right  to  show  that  the 
petitioner  is  not  entitled  to  the  writ  by  reason  of  waiver 
or  estoppel.  If  this  construction  be  given  our  pro- 
cedure, then  the  Act  of  1801,  chapter  6,  to  the  eflFect  that 
the  suing  out  of  an  injunction  is  a  release  of  errors  at  law, 
would  have  no  efficacy  whatever.  For  the  fact  that  an 
injunction  has  been  sued  o\it  and  that  this  creates  an 
estoppel  can  be  brought  to  the  attention  of  the  Court  only 
by  some  document  which  may  properly  be  characterized 
as  a  plea  to  the  writ  of  error.  This  practice  is  counte- 
nanced by  the  case  of  Henley  v.  Robertson,  4  Yer.,  172, 
and  also  by  the  case  of  PMerson  v.  Gordon,  3  Tenn.  Chy., 
18.    We  therefore  overrule  the  motion  to  strike. 

Passing  now  to  the  matter  of  this  plea,  it  is  said  by 
learned  counsel  for  plaintiffs  in  error  that  the  filing  of 
the  injunction  bill  did  not  have  the  effect  of  depriving 
it  of  the  right  to  attack  the  judgment  upon  the  ground 
that  it  is  void.  This  is  an  entirely  sound  proposition: 
but  we  have  held  that  the  judgment  assailed  is  not  void. 
If  we  are  right  in  our  holding  that  the  grounds  of  com- 
plaint inuring  to  the  bonding  company  were  and  are  mere 
irregularities  of  procedure,  then  the  suing  out  of  the  in- 
junction must  be  treated  as  a  waiver  of  its  right  to  assign 
errors.     This  is  the  necessary  result.     It  is  simply  an 
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election  by  a  party  to  present  his  grounds  of  complaint 
to  a  Court  of  Equity  and  upon  equitable  grounds^  instead 
of  relying  upon  the  right  to  complain  by  writ  of  error  or 
appeal.  Insofar  as  the  bonding  company  is  concerned,  we 
feel  constrained  to  hold  that  it  can  obtain  no  relief. 

At  the  same  time  with  reference  to  Cook,  we  are  forced 
to  take  a  different  view.  It  is  urged  that  in  reality  Cook 
joined  with  the  bonding  company  in  suing  out  the  in- 
junction.  This  does  not  appear  to  us  to  be  the  case.  What 
the  consequences  will  be  if  we  modify  the  judgment  as 
to  Cook  is  a  matter  of  no  concern  to  us  now. 

That  the  judgment  in  question  is  not  in  proper  form 
must  be  admitted.  It  should  have  given  Cook  and  the 
surety  the  right  to  return  the  machine  in  satisfaction  of 
the  replevy  bond.  It  is  urged  that  Cook  cannot  make  this 
contention.  We  are  of  opinion  that  he  can  do  so,  as  good 
faith  between  his  surety  and  iximself  demands  that  he  see 
that  proper  judgment  be  rendered,  and  this  consideration 
gives  him  the  right  to  avail  himself  of  appellate  procedure 
for  the  purpose  of  having  the  proper  judgment  entered. 

It  will  be  noted  that  this  bond  is  in  double  the  value 
of  the  property  attached.  It  is  also  manifest  that  bond 
was  given  pursuant  to  the  statutes  allowing  the  replevy- 
ing  of  property  attached.  It  is  true  there  is  no  provision 
in  the  bond  allowing  the  return  of  the  property,  but  we 
are  of  opinion  that  this  condition  is  written  into  the  bond 
by  virtue  of  sections  5269  and  5295  of  Shannon's  Code, 
and  that  the  Court  should,  as  a  matter  of  law,  have  so  in- 
serted it  in  his  judgment.  Richards  v.  Craig,  8  Baxter, 
457.  It  can  be  forcibly  urged  that  this  right  belonged  to 
the  defendant  and  his  surety  notwithstanding  its  omis- 
sion from  the  judgment.  But  we  think  this  of  sufficient 
doubt  to  justify  the  filing  of  the  record  by  Cook  for  a 
correction :  Ward  v.  Kent,  supra;  Smithson's  Procedure, 
1413. 
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The  result  of  the  foregoing  is  that  the  decree  of  the 
Chancellor  dismissing  complainant's  bill  in  the  equity 
cause  is  affirmed  with  costs.  The  judgment  of  the  lower 
Court  insofar  as  Cook  is  concerned  is  modified  so  as  to 
provide  for  a  return  of  the  property  in  as  good  condition 
as  it  was  at  the  time  of  its  replevy  (Kuhn  v.  Spellacy,  3 
Lea,  283),  or  to  pay  its  value.  As  to  the  bonding  com- 
pany, the  application  for  a  writ  of  error  will  be  denied. 
One-half  the  costs  of  the  proceeding  in  error  will  be  paid 
by  the  bonding  company  and  the  other  half  by  McLemore. 
It  may  be  that  the  parties  have  lost  their  right  to  have  a 
reference  to  ascertain  the  value  of  the  property  to  be  other 
than  that  fixed  by  the  clerk,  but  that  is  a  matter  which  is 
not  now  before  us  for  determination.  But  see  Ward  v. 
Kent,  supra. 

We  attach  no  importance  to  the  contention  of  learned 
counsel  for  McLemore  that  the  matters  assailed  here  were 
not  raised  by  motion  for  a  new  trial  in  the  Court  below. 
That  is  never  necessary  when  the  matters  complained  of 
are  errors  of  law  apparent  from  the  record,  as  is  the  case 
here.  We  pause  to  remark  that  the  Courts  have  gone  to 
seed  as  it  were  with  reference  to  the  requirements,  form, 
and  particularity  of  motions  for  new  trials.  In  some  juris- 
dictions there  is  an  effort  made  to  dispense  with  such  mo- 
tions altogether  and  to  substitute  a  hroad  appeal. 

On  Petition  to  Eehear. 

On  a  former  day  of  the  term  an  opinion  was  prepared 
and  filed  disposing,  as  we  thought,  of  the  issues  then  before 
us.  A  petition  to  rehear  has  been  filed,  and  after  mature 
consideration  thereof  we  feel  constrained  to  grant  it  and 
to  modify  our  holdings  to  this  extent: 

The  right  will  be  reserved  to  Cook  to  tender  back  the 
automobile  to  the  sheriff  according  to  the  conditions  of 
41 
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his  bond  and  according  to  the  statute,  provided  the  auto- 
mobile is  reasonably  intact  and  capable  of  identification. 
If  the  machine  is  not  in  as  good  condition,  depreciation 
by  mere  lapse  of  time  excepted,  the  plaintiff  will  be  en- 
titled to  indemnity  from  Cook  and  his  bondsmen  for  the 
depreciation.  We  are  of  opinion  that  it  will  not  be  wise 
to  let  this  question  of  depreciation  be  determined  either 
by  the  sheriff  or  by  the  plaintiff  below.  The  better  prac- 
tice is  to  allow  a  return  with  the  right  to  demand  that  any 
depreciation  in  value  be  made  good  by  principal  and 
surety.  We  are  unable  to  conceive  of  any  other  course 
to  be  pursued.  We  repeat,  however,  that  the  plaintiff  be- 
low is  entitled  to  the  automobile  in  substantially  as  good 
condition  as  it  was  when  replevied.  Our  holding  now 
simply  is  that  if  an  issue  upon  this  matter  be  raised  it 
cannot  be  determined  extra- judicially  without  consent. 

With  respect  to  the  decree  in  the  Chancery  case,  we 
direct  that  no  execution  issue  for  the  amount  thereof,  but 
that  execution  shall  issue  for  costs  only  for  the  present. 
We  are  constrained  to  hold  that  a  satisfaction  of  the  judg- 
ment below  insofar  as  the  principal  is  concerned  is  a  sat- 
isfaction pro  tanto  of  the  liability  of  the  surety.  It  would 
be  inconceivable  to  allow  the  principal  for  whose  liability 
the  surety  bond  is  bound  to  relieve  himself  of  an  obliga- 
tion and  yet  hold  the  surety  responsible.  But  it  must  be 
inserted  in  the  judgment  and  decree  of  this  Court  that 
the  bonding  company  remains  obligated  to  indemnify  the 
plaintiff  below  for  all  damages  which  he  may  or  shall 
sustain  by  reason  of  the  wrongful  suing  out  of  the  injunc- 
tion, and  also  by  reason  of  any  failure  upon  the  part  of 
the  principal  to  comply  with  the  judgment  respecting  the 
automobile.  If  it  subsequently  develops  that  the  plaintiff 
has  sustained  injury  in  that  the  machine  is  not  substan- 
tially in  as  good  condition  as  when  attached,  or  if  by  the 
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suing  out  of  the  injunction,  injury  otherwise  is  shown  to 
have  been  sustained  by  plaintiff,  the  liability  of  the  bond- 
ing company  to  this  extent  must  and  will  remain  un- 
affected. But  for  the  present  we  think  it  within  our  power 
and  competency  to  deny  the  issuance  of  execution  for  the 
money  recovery  sought  against  the  bonding  company. 

On  Second  Appeal. 

The  events  and  proceedings  leading  up  to  the  questions 
now  presented  to  us  may  be  epitomized  as  follows : 
.••..•....■ 

Upon  remandment  to  the  lower  Court  the  machine  was 
sold.  The  net  amount  realized  thereon  was  $152.26.  This 
was  credited  upon  the  judgment  of  $400  against  the  bond- 
ing company,  and  thereupon  the  Court  awarded  without 
further  ceremony  an  execution  against  the  bonding  com- 
pany for  the  remainder  of  this  $400  judgment.  No  effort 
was  made  to  show  by  proof  the  condition  of  the  machine 
or  that  it  had  been  damaged  while  in  Cook's  possession, 
or  that  McLemore  had  been  damaged  by  the  wrongful 
suing  out  of  the  injunction. 

The  bonding  company  excepted  to  that  part  of  the  judg- 
ment of  the  Court  awarding  execution  for  the  balance  of 
the  $400  judgment,  and  is  here  assigning  errors. 

That  the  judgment  of  the  lower  Court  is  at  variance 
with  the  judgment  and  orders  of  this  Court  is  manifest. 
That  the  company  has  the  right  to  insist  that  the  plain- 
tiff below  be  confined  to  such  damages  as  he  could  show 
were  suffered  by  him  in  consequence  of  the  wrongful  suing 
out  of  the  injunction  is  equally  clear.  This  Court  em- 
phatically announced  that  the  surety  could  avail  itself  of 
the  benefits  that  would  result  from  the  delivering  up  of 
the  automobile;  but  this  last  feature  the  trial  Judge  en- 
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tirely  ignores.  We  regret  that  we  cannot  terminate  this 
unfortunate  litigation.  But  there  iB  no  other  way  for  us 
to  do  than  to  remand  the  causes  vith  directions  to  proceed 
to  formulate  the  issues  as  to  the  amount  of  damages  suf- 
fered by  plaintiff  below  by  reason  of  the  wrongful  suing 
out  of  the  injunction,  those  damages  being  depreciation 
in  the  condition  of  the  machine  such  as  can  be  attributed  to 
the  wrongs  or  negligent  acts  of  Cook,  and  such  other  dam- 
ages as  can  be  shown  did  result  from  the  wrongful  deten- 
tion of  the  machine. 

We  deem  it  unnecessaiy  to  cite  cases  or  to  discuss  any 
further  the  questions  presented.  McLemore  cannot  escape 
the  effect  of  the  holdings  of  this  Court  upon  the  law  and 
equity  cases  at  the  last  term,  and  this  prevents  him  from 
standing  upon  the  strict  law  of  either  case.  These  cases 
are  inextricably  united,  and  a  separation  thereof  would 
work  a  violation  of  the  rules  of  law  of  equity.  It  is  Mc- 
Lemore's  misfortune  that  Cook  is  not  solvent.  This  fact 
alone  does  not  justify  him  in  insisting  that  the  bonding 
company  shall  be  liable  over  and  beyond  the  obligations 
which  the  law  fixes  upon  sureties  in  legal  proceedings.  The 
bonding  company  cannot  be  considered  as  a  mere  inter- 
loper. N'otwithstanding  its  assumption  of  obligations,  it 
has  a  right  to  avail  itaelf  of  all  the  rights  and  privileges 
which  the  law  allows  and  adjudges  to  its  principal. 

We  find  upon  reading  the  opinion  of  the  Supreme  Court 
upon  certiorari  in  these  cases  that  our  conclusions  and 
directions  met  ita  approval. 

The  judgment  of  the  lower  Court  is  reversed,  and  Uie 
remanded  to  be  proceeded  with  in  accordance  with 
ews  expressed  in  the  previous  opinions  of  this  Court, 
ially  the  opinion  on  rehearing  at  the  last  term,  and 
pinion  in  the  present  case.  Defendant  in  error  will 
he  costa  of  this  Court. 
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This  case  is  a  forcible  reminder  that  our  legal  machin- 
ery is  cumbersome  and  that  it  needs  simplification.  There 
should  be  means  provided  for  settling  or  correcting  errors 
in  common  law  trials  by  petition  or  writs  suitable  for 
that  purpose  instead  of  resorting  to  an  independent  equit- 
able proceeding.  At  the  same  time,  much  depends  upon 
the  Judges  and  the  attorneys  in  all  trial  Courts  especially^ 
and  much  can  be  done  towards  simplification  without  re- 
sort to  legislation. 


S.  S.  Crumley  et  al.  v.  The  Reicon  Co.  et  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
{Knoxville.     September  Term,  1913.) 

1.  BuKDiNo  Contract.    Release  of  surety  on  "bond  guaranteeing 
faithful  performance  of,  hy  additions  to  the  building. 

R.  entered  Into  a  contract  with  C.  to  provide  all  the  material 
and  perform  In  good  workmanlike  manner  certain  work  to  be 
done  on  a  building,  Including  an  addition  to  It,  the  work  to  be 
done  being  shown  by  plans  and  specifications,  and  It  was  pro- 
vided that  the  owners  contracting  to  have  this  work  done 
might  make  additions  to  the  work  on  the  written  order  of  the 
architect  without  impairing  the  contract,  but  that  no  extra 
work  should  be  paid  for  unless  a  written  order  was  given  for 
it  signed  by  the  architect.  T.  became  the  surety  on  a  bond 
guaranteeing  the  faithful  performance  of  this  contract.  After 
the  bond  was  given,  without  the  assent  of  the  surety  a  story 
was  added  to  the  building  not  known  by  the  surety  to  be  in 
the  contemplation  of  the  parties  at  the  time  it  was  given, 
increasing  the  cost  from  $8,900.00  to  $10,364,037,  or  nearly 
twenty-five  percentum.  Held,  That  such  material  change  was 
not  in  contemplation  of  the  parties  and  released  the  surety 
on  the  bond. 
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2.  Same.    Same. 

And  the  fact  that  the  amount  added  to  the  original  contract 
price  did  not  exceed  the  penally  of  the  bond  does  not  change 
the  result,  as  the  increase  in  size  of  contract  increased  the 
risk. 

3.  Same.     Same.    Local  agent  has  no  potcer  to  hind  principal  hy 

representations  beyond  scope  of  authority. 

And  the  fact  that  local  agents  of  the  surety  guaranteeing  the 
performance  of  the  contract  represented  that  no  additional 
bond  was  necessary  to  cover  the  additional  story  as  the 
original  bond  was  sufficient,  will  not  change  the  result,  a& 
such  representation  was  beyond  the  scope  of  their  authority, 
where  the  circumstances  charge  the  parties  having  the  work 
done  with  their  lack  of  authority. 

4.  FuBNisHEB*8  LiEN.    Attachment  to  enforce. 

A  description  in  a  bill  to  enforce  a  furnisher's  lien  of  the  prop- 
erty on  which  the  lien  rests  supplies  the  place  of  a  description 
in  the  attachment  issued  thereon. 

5.  Same.     What  tcill  excuse  attaching  or  levying  execution  to  en- 

force. 

Where  a  furnisher,  having  a  claim  which  he  may  enforce  by 
attachment  or  execution  and  levy,  brings  suit  to  enforce  his 
lien  by  execution  and  is  enjoined  by  the  owner  of  the  property 
from  further  prosecuting  his  suit  and  thus  prevented  from 
enforcing  his  lien  till  the  time  within  which  he  could  have  done 
so  has  expired,  he  will  not  be  deprived  of  his  lien. 

6.  Same.    Action  to  enforce  must  show  brought  in  time. 

An  action  to  enforce  a  furnisher's  lien  must  affirmatively  show 
it  was  brought  within  the  time  allowed  by  law,  otherwise  no 
lien  wUl  be  declared. 


From  Washington  County. 


Appeal    from    the    Chancery    Court    of    Washington 
County.     Hal  H.  Haynes,  Chancellor. 
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Harr  &  Burrow^  Reeves  &  Crumley  and  LeRoy 
Reeves  for  Complainants* 

A.  Y.  Burrows,  Cox  &  Sells,  A.  R.  Johnson  and 
E.  J.  Vauoht  for  Defendants. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

Complainants,  S.  S.  Crumley  and  F.  B.  St.  JohD, 
entered  into  a  contract  with  The  Reicon  Co.,  a  corpora- 
tion, for  the  erection  and  completion  of  an  addition  to 
an  old  church  building  in  the  city  of  Johnson  City,  Ten- 
nessee, and  the  doing  of  other  work  thereon,  under  the 
direction  and  to  the  satisfaction  of  an  architect,  so  as  to 
convert  the  building  into  one  to  be  used  for  a  hotel.  The 
Reicon  Co.  obligated  itself  to  furnish  the  materials  and 
perform  the  work  set  out  in  drawings  and  specifications 
furnished  by  the  architect,  at  an  agreed  and  fixed  price  of 
$8,300,  subject  to  additions  and  deductions  to  be  pres- 
ently more  fully  noted.  The  Reicon  Co.  entered  into  bond 
with  The  Title  Guaranty  &  Surety  Co.,  a  corporation,  as 
its  surety  thereon,  in  the  sum  of  $3,000,  conditioned  that 
The  Reicon  Co.  should  faithfully  perform  its  contracts, 
and  well  and  truly  indemnify  and  save  harmless  the  said 
S.  S.  Crumley  and  F.  B.  St.  John  "from  any  pecuniary 
loss  resulting  from  the  breach  of  any  of  the  terms,  cove- 
nants and  conditions"  thereof.  The  bond  provided  also 
that  in  case  of  default  on  the  part  of  The  Reicon  Co. 
in  carrying  out  its  part  of  the  contract  The  Title  Guar- 
anty &  Surety  Co.  should  have  the  right  to  "assume  and 
complete,  or  procure  the  completion"  of  the  contract.  It 
was  provided  by  the  contract  that  the  work  on  the  house 
should  begin  not  later  than  February  25,  1909,  and  be 
completed  not  later  than  ninety    days    thereafter.      The 
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work  on  the  house  was  completed  on  July  6,  1909,  or 
more  than  ninety  days  after  the  work  began,  and  it  is  dis- 
closed that  The  Reicon  Co.  failed  to  comply  with  the  con- 
tract in  the  matter  of  paying  for.  much  of  the  material 
which  went  into  the  building.  As  a  result  of  these  fail- 
ures various  parties  who  furnished  materials  gave  notices 
to  the  owners  of  the  building,  and  took  other  steps  toward 
enforcing  their  liens  against  it  under  our  statutes.  Crum- 
ley and  St.  John,  the  owners  of  the  property,  thereupon 
filed  the  original  bill  in  this  cause  against  The  Beicon 
Co.,  and  against  The  Title  Guaranty  &  Surety  Co.,  as 
surety  on  its  bond,  and  against  various  parties  claiming 
liens  on  the  building  for  materials  furnished  and  used 
in  its  construction,  alleging  the  entering  into  of  the  con- 
tract with  The  Reicon  Co.  for  the  erection  of  the  building, 
the  giving  of  the  bond  for  the  faithful  performance  by  the 
contractor  of  its  part  of  the  contract,  the  default  of  the 
contractor  in  the  matter  of  paying  for  materials  and  labor, 
and  the  steps  taken  by  lien  claimants  to  enforce  their  liens, 
and  asked  that  all  parties  claiming  liens  be  enjoined  from 
bringing  or  prosecuting  other  suits  for  the  enforcement  of 
their  liens,  and  that  they  be  allowed  or  required  to  set  up 
their  claims  in  the  suit  brought  by  complainants  Crumley 
and  St.  John,  and  that  The  Title  Guaranty  &  Surety  Co. 
be  held  liable  on  the  bond  given  by  The  Reicon  Co.  for 
all  amounts  which  should  be  declared  liens  upon  the  prop- 
erty, and  that  judgment  be  had  against  The  Reicon  Co. 
and  The  Title  Guaranty  &  Surety  Co.  for  all  damages  and 
loss  that  complainants  might  suffer  by  reason  of  the  de- 
faults of  The  Reicon  Co. 

The  Title  Guaranty  &  Surety  Co.  answered  the  bill 
denying  liability  on  various  grounds,  one  of  which  was 
that  the  contract  originally  entered  into  between  complain- 
ants and  The  Reicon  Co.  provided  for  the  remodeling  of 
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the  old  church  building  and  the  making  of  certain  addi- 
tions thereto  so  as  to  make  only  a  two-story  hotel  build- 
ing thereof,  and  that  it,  The  Title  Guaranty  &  Surety  Co., 
became  surety  for  the  construction  of  the  two-story  build- 
ing only ;  but  that  that  contract  had  been  so  changed  with- 
out the  consent  of  The  Title  Guaranty  &  Surety  Co.,  and 
without  its  knowledge,  as  to  add  another  story  to  the  build- 
ing and  make  it  a  three-story  structure;  and  that  the 
amount  to  be  paid  for  the  work  under  the  contract  as 
originally  entered  into,  and  which  The  Title  Guaranty  & 
Surety  Co.  became  surety  for  the  execution  of,  had,  by  the 
addition  of  the  third  story,  been  increased  by  adding 
thereto  the  sum  of  $2,064.37.  It  pleads  in  the  answer 
that  by  virtue  of  these  changes  in  the  contract  between 
complainants  and  The  Reicon  Co.  it  was  released  on  its 
obligation  on  the  bond  entered  into  by  The  Reicon  Co. 
for  the  faithful  performance  of  its  duties  as  such  con- 
tractor. 

The  Chancellor  held  that  the  contract  between  Crum- 
ley and  St.  John  and  The  Reicon  Co.  had  in  fact  been 
so  changed  that  The  Title  Guaranty  &  Surety  Co.  was 
released  from  its  obligation  on  the  bond ;  and  this  holding 
of  the  Chancellor  was  appealed  from,  and  has  been  here 
assigned  as  error. 

The  contention  of  complainants  here  is  that  The  Title 
Guaranty  &  Surety  Co.  was  not  released  from  its  obliga- 
tion for  the  reason  that  the  contract,  the  faithful  per- 
formance of  which  it  became  the  guarantor  of,  provided 
for  the  addition  of  the  third  story,  while  The  Title  Guar- 
anty &  Surety  Co.  contends  that  the  adding  of  the  third 
story  to  the  building  was  not  included  in  or  provided  for 
by  the  contract,  but  was  such  addition  thereto  as  amounted 
to  the  making  of  a  new  contract,  and  that  the  bond  which 
it  signed  was  not  meant  to  apply  to  such  new  contract,  and 
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that  it  was  and  is  discharged  from  all  obligations  on  the 
bond.  Thus  is  formed  the  most  serious  and  most  sharply 
contested  question  in  the  cause. 

The  contract  between  complainants  and  The  Reicon  Go. 
was  entered  into  on  February  25,  1909,  and  by  it  The 
Reicon  Co.  undertook  to  provide  all  the  materials  and  per- 
form in  good  w^orkmanlike  manner  all  the  work  men- 
tioned in  the  specifications  and  shown  in  the  drawings 
furnished  by  the  architect  "for  erection  and  completion 
of  an  addition  to  the  old  M.  E.  Church,  to  be  used  as  a 
hotel  building,"  etc. ;  and  by  further  recitals  in  this  con- 
tract it  was  agreed  that  the  plans  and  specifications  fur- 
nished by  the  architect  **8hall  be  and  are  hereby  made  part 
of  this  contract  as  fully  as  if  herein  incorporated";  and 
it  was  also  agreed  that  "No  alteration  shall  be  made  in 
the  work  shown  or  described  in  the  plans  and  specifica- 
tions, except  upon  the  written  order  of  the  architect,  and 
when  so  made  the  value  of  the  work  added  or  omitted 
shall  be  computed  by  the  architect  and  the  amount  ascer- 
tained shall  be  added  to  or  deducted  from  the  contract  as 
the  case  may  be."  The  specifications  which  are  made  a 
part  of  the  contract  contained  a  provision  in  the  following 
language:  "The  owners  (Crumley  and  St.  John)  reserve 
the  right  at  any  time  during  the  progress  of  the  work,  to 
make  any  addition  thereto  or  any  deduction  therefrom 
without  impairing  the  contract,  but  no  work  will  be  paid 
for  as  extra,  unless  a  written  order  directing  the  same  is 
signed  by  the  architect  and  given  to  the  contractor.  Wher- 
ever practicable  or  possible  the  cost  of  any  such  changes, 
additions  or  deductions  shall  be  agreed  on  in  writings  by 
the  contracting  parties  before  the  order  will  be  issued." 

The  argument  and  insistence  on  the  part  of  complain- 
ants is  that  as  the  contract  between  the  c<Mnplainants  and 
The  Reicon  Co.  provided  for  The  Reicon  Ca's  furnishing 
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material  and  doing  the  work  mentioned  in  the  specifica- 
tions and  drawings,  and  expressly  made  the  specifications 
and  drawings  a  part  of  the  contract ;  and  as  the  specifica- 
tions thus  made  a  part  of  the  contract  expressly  provides 
for  the  making  of  additions  to  the  building,  and  the  man- 
ner of  paying  therefor,  the  adding  of  a  third  story  was 
within  its  scope.  On  the  other  hand,  it  is  contended  by 
defendant.  The  Title  Guaranty  &  Surety  Co.,  that  it  was 
not  within  the  contemplation  of  the  parties  that  such  ma- 
terial changes  should  be  made  as  the  addition  of  an  en- 
tire story,  but  that  by  the  clause  in  the  specifications  pro- 
viding for  changes  it  was  meant  to  cover  only  such  changes 
as  are  usual  in  the  construction  of  buildings ;  and  the  evi- 
dence all  indicates  that  in  constructing  buildings  some 
modifications  and  changes  in  plans  and  specifications  are 
always  made  necessary,  and  that  it  is  usual  to  provide  in 
plans  and  specifications  for  the  making  of  changes. 

It  is  proper  in  this  connection  to  say  further  that  com- 
plainants contended  that  it  had  been  decided  by  complain- 
ants to  add  the  third  story  before  the  bond  was  signed, 
and  that  it  was  signed  or  delivered  with  knowledge  of  the 
intention  to  add  the  third  story,  and  that  for  that  reason 
The  Title  Guaranty  &  Surety  Co.  cannot  insist  on  being 
discharged  from  its  obligation  therein  by  the  addition  of 
the  third  story.  This  contention  is  correct  only  to  the 
extent  that  it  was  in  fact  determined  to  add  the  additional 
story  before  the  execution  and  delivery  of  the  bond.  The 
evidence  discloses  that  it  was  decided  to  add  the  additional 
story  on  March  25,  1909,  while  the  bond  signed  by  The 
Title  Guaranty  &  Surety  Co.  bears  date  of  April 
3,  1909.  Yet,  while  such  is  the  fact,  the  evi- 
dence further  discloses  that  in  truth  The  Title 
Guaranty  &  Surety  Co.  became  surety  on  the  bond 
for  the  faithful  performance  of  the  contract  by  The  Reieon 
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Co.  without  any  knowledge  of  the  intention  or  determina- 
tion to  add  the  third  story,  and  the  bond  was  delivered 
and  accepted  without  any  intention  to  guarantee  the  faith- 
ful performance  of  the  construction  of  more  than  the  two 
stories.  A  reading  of  the  record  in  the  case  leaves  abso- 
lutely no  doubt  as  to  these  facts. 

As  to  the  law,  both  sides  in  their  briefs  have  cited  many 
authorities  in  support  of  their  respective  contentions;  and 
from  these  and  all  the  cases  on  the  question  we  think  the 
rule  might  be  deduced  that  the  question  at  issue  is  at  last 
one  of  construction.  In  other  words,  the  inquiry  under 
the  authorities,  is  what  was  in  the  minds  of  the  parties 
at  the  time  the  surety  obligation  was  signed;  or,  perhaps 
more  accurately  stated,  what  is  the  meaning  of  the  con- 
tract when  read  in  the  light  of  the  situation  of  the  parties 
at  the  time  it  was  signed  ? 

All  the  authorities  are  to  the  effect  that  the  making  of 
insignificant  or  immaterial  changes  in  the  construction  of 
a  building  will  not  be  such  a  modification  or  change  as 
to  release  the  sureties  on  a  bond  given  for  the  faithful 
performance  of  a  contract  for  the  construction  of  the 
building;  but,  so  far  as  our  investigations  have  gone,  all 
the  authorities  are  to  the  effect  that  the  making  of  such 
material  changes  as  the  one  involved  in  the  instant  case, 
under  such  contract  as  that  between  complainants  and 
The  Reicon  Co.,  amounts  to  such  a  change  of  contract  as 
to  release  the  surety  on  the  bond  for  its  faithful  per- 
formance where  such  surety  has  not  consented  to  the 
change. 

In  the  case  of  Miller^ones  Furniture  Co.  v.  Ft,  Smith 
Ice  &  Cold  Storage  Co.,  66  Ark.,  287,  50  S.  W.,  608,  it 
was  held  that  a  surety  on  a  bond  which  had  been  given 
to  guarantee  the  performance  of  a  contract  for  the  con- 
struction of  a  one-story  building  was  released  from  lia- 
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bility  on  the  bond  by  such  changing  of  the  contract  for 
the  construction  of  the  building  without  the  knowledge 
of  the  surety  as  to  add  one  story  thereto ;  and  this  was  held 
notwithstanding  the  fact  that  the  contract  in  that  case  pro- 
vided that  the  party  having  the  building  erected  might 
make  additions  thereto  when  deemed  proper,  and  that 
such  additions  should  not  affect  or  make  void  the  contract. 
The  basis  of  the  holding  in  that  case  was  that  it  was  not 
the  intention  of  the  parties  in  entering  into  the  contract 
providing  for  alterations,  deviations  and  additions  to  in- 
clude such  changes  as  the  addition  of  an  extra  story  to 
the  building.  The  contract  in  that  case  called  for  the 
building  of  the  one-story  structure  at  the  price  of  $7,875, 
and  the  addition  of  a  story  increased  that  cost  to  the  ex- 
tent of  adding  thereto  the  sum  of  $1,175,  or  a  little  more 
than  fifteen  per  cent  of  the  original  amount  the  work  was 
to  be  done  at.  In  the  case  at  «bar  the  price  to  be  paid  for 
the  extra  work  made  necessary  by  the  addition  of  the  third 
story  was  $2,064.87;  whereas,  the  original  contract  was 
$8,300.  This  was  the  addition  of  nearly  twenty-five  per 
cent  of  the  original  contract  price. 

In  the  case  of  House  v.  American  Surety  Co.,  21  Texas 
Civil  Appeals,  590,  54  S.  W.,  303,  a  surety  on  a  bond 
providing  for  the  faithful  performance  of  a  building  con- 
tract was  held  discharged  by  the  addition  of  a  fourth 
story  to  a  building  which  under  the  contract,  the  faithful 
performance  of  which  was  guaranteed  by  the  surety,  was 
to  be  three  stories,  the  fourth  story  being  added  without 
the  consent  of  the  surety.  In  that  case  the  original  con- 
tract price  was  $20,500,  and  the  addition  of  the  fourth 
story  increased  that  price  by  adding  to  it  $4,500,  or  about 
twenty-one  per  cent  of  the  original  contract  price;  and 
in  that  case,  as  in  the  Arkansas  case  just  referred  to,  the 
contract  for  the  building  provided    for    changes.      The 
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basis  of  the  holding  in  that  case,  as  was  true  in  the  Ac- 
kansas  case  just  referred  to,  was  that  the  contract  did  not 
contemplate  such  material  changes. 

In  Morgan  County  v,  McRea,  53  Kan.,  358,  a  contract 
providing  for  the  building  of  certain  abutments  was  so 
changed  by  the  addition  of  wing-walls  as  to  more  than 
double  the  yardage,  and  this  was  held  to  operate  as  a 
release  of  the  bond  given  for  the  faithful  performance  of 
the  contract. 

Without  further  citation  of  cases  we  call  attention  to 
the  proposition  laid  down  in  Frost  on  the  law  of  Guaranty 
Insurance  (2d  Ed.),  §  208,  where,  in  treating  of  the 
effect  of  making  material  additions  to,  or  materially  vary- 
ing, building  contracts,  such  as  the  one  involved  in  the 
instant  case,  it  is  said  that  "the  general  rule  may  be  stated 
to  be  firmly  established  by  the  weight  of  authority  in  this 
country,  to  the  effect  that  any  material  change  made  in  the 
contract  entered  into  between  the  ^risk'  and  the  insured 
without  the  consent  of  the  surety  company  issuing  the 
contract  insurance  bond,  guaranteeing  the  faithful  per- 
formance of  such  contract,  will  serve  to  relieve  such  surety 
company  from  all  liability  under  its  bond";  for  which 
statement  many  cases  are  cited.  And  we  might  add, 
though  repeating,  that  in  no  case  to  which  our  attention 
has  been  called  has  it  been  held  that  such  a  material 
change  as  that  involved  in  the  instant  case  failed  to  re- 
lease the  surety  on  the  bond. 

We  have  carefully  examined  the  many  cases  cited  by 
counsel  for  complainants,  and  which  it  is  insisted  estab- 
lish a  contrary  doctrine  as  applied  to  the  facts  of  the  case 
at  bar,  but  we  do  not  find  the  contention  sustained  by  an 
examination  of  these  cases.  The  case  chiefly  relied  on 
by  counsel  for  complainants,  and  often  referred  to  in  the 
able  brief  prepared  on  their  behalf,  is  that  of  Wehr  v.  St 
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Matthews  Congregation,  47  Md.,  177.  We  have  read  the 
case  with  scrutinizing  attention,  and  find  the  following 
features  that  distinguish  it  from  the  case  at  bar  and  from 
that  line  of  cases  which  we  think  here  controlling:  In 
the  Wehr  case  a  contract  existed  for  the  construction  of 
a  building  at  a  cost  of  $35,325,  which  provided  for 
changes  in  terms  very  similar  to  the  contract  in  the  case  at 
bar;  and  there,  after  the  work  of  constructing  the  build- 
ing was  entered  into,  it  was  found  that  the  lot  or  plat 
of  ground  on  which  the  building  was  to  be  placed  was 
three  and  one-half  feet  larger  than  it  was  thought  to  be 
at  the  time  the  contract  for  the  building  was  entered  into. 
This  resulted  in  making  the  building  three  and  one-half 
feet  longer  than  the  original  contract  provided  for,  and 
there  was  the  addition  of  a  stone  foundation  instead  of  a 
brick  and  tile  foundation,  and  some  other  changes  which 
the  Court  in  its  opinion  speaks  of  as  of  small  importance. 
The  changes,  all  told,  increased  the  contract  price  of  the 
building  by  adding  to  it  $900,  or  about  two  and  one-half 
per  cent  of  the  original  price,  and  it  was  held  that  this 
did  not  release  the  surety  on  a  bond  given  for  the  faithful 
performance  of  the  building  contract.  That  case,  when 
considered  on  its  facts,  is  not  authority  against  our  con- 
struction of  the  contract  in  the  instant  case  and  our  hold- 
ing that  the  change  in  the  building  erected  by  The  Reicon 
Co.  released  the  surety  on  the  bond.  On  the  contrary, 
in  the  light  of  the  facts  of  that  case,  it  becomes  author- 
ity for  our  holding.  In  the  course  of  the  opinion  it  was 
said: 

"It  is  perfectly  well  settled  that  a  surety  has  the  right 
lo  stand  upon  the  very  terms  of  his  contract ;  and  if  such 
contract  be  altered  or  varied  in  any  material  point  with- 
out his  consent,  so  as  to  constitute  a  new  agreement  very- 
ing  substantially  from  the  original,  he  is  no  longer  bound. 
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Mayhew  v.  Boyd,  6  Md.,  102 ;  Miller  v.  Stewart,  5  Wheat, 
680 ;  Whitcher  v.  Hall,  5  B.  &  Or.,  269 ;  Bonar  v.  Mac- 
donald,  3  H.  L.,  226,  239.  And  any  subsequent  addition 
to,  or  deviation  from  the  contract,  is  such  an  alteration  as 
will  discharge  the  surety.  But  if,  by  the  terms  of  the 
original  contract,  additions  to  or  alterations  in  the  work 
are  provided  for,  or  left  to  the  judgment  and  discretion 
of  the  other  contracting  party,  either  without  limits  or 
within  certain  limits,  then  the  variation,  if  within  the 
limits  prescribed,  is  allowed  by  the  contract  itself,  and  the 
surety  cannot  complain  of  a  variation  which  he  has  agreed 
to  by  the  original  contract.  Stewart  v.  McKean,  10  Exch., 
675.  And  whether  the  present  case  falls  within  the  prin- 
ciple there  stated,  depends  upon  the  terms  and  construc- 
tion of  the  original  contract,  and  the  nature  and  extent 
of  the  changes  in,  and  additions  to,  the  plan  and  finish  of 
the  work  as  originally  contemplated.    .    .     . 

"We  fully  concur  with  the  Court  below  in  its  construc- 
tion of  the  contract.  We  think  it  clear  the  additions  and 
alterations  were  all  within  the  contemplations  of  those 
provisions  of  the  original  contract  to  which  we  have  re- 
ferred." 

It  is  seen  that  the  Court  in  the  Wehr  case  simply  ascer- 
tained the  meaning  of  the  parties  in  providing  for  changes, 
and  held  that  the  changes  were  such  as  were  in  their  con- 
templation. The  changes  there  made,  it  will  also  be  re- 
membered, did  not  include  the  addition  of  any  extra  story 
or  even  room,  but  merely  the  making  of  a  building — the 
very  building  covered  by  the  contract,  a  little  larger — in 
fact,  so  slightly  larger  that  the  extra  size  and  the  change 
from  a  brick  and  tile  to  a  stone  foundation  and  other  small 
changes,  all  told,  added  only  about  two  and  one-half  per 
centum  to  the  cost  of  the  structure  as  that  cost  was  fixed 
in  the  contract.    Certainly  these  facts  and  the  holding  of 


STATE  OF  TENNESSEE.  657 

-  -  -  _       _ 

Crumley  v,  Reicon  Co. 

V 

the  Court  on  them  would  not  justify  the  conclusion  that 
an  entirely  new  story  might  have  been  added  at  a  cost  of 
about  twenty-five  per  centum  over  the  original  price  with- 
out releasing  the  surety;  and  yet  that  is  what  counsel  in 
effect  insist  on  here. 

Without  reviewing  the  other  cases  relied  on  by  com- 
plainants we  can  say  that  they  all  involve  insignificant  or 
immaterial  changes,  and  none  of  them  are  at  all  controll- 
ing. In  fact,  no  other  case  relied  on  is  so  strong  as  the 
Wehr  case. 

Attention  might  here  be  called  to  the  fact  that,  although 
a  full  extra  story  was  added  to  the  building,  there  was  no 
extension  of  the  ninety  days'  time  in  which  it  was  to  be 
finished  under  the  contract,  and,  if  complainant's  con- 
tention is  correct,  The  Title  Guaranty  &  Surety  Co.  be- 
came the  guarantor  of  the  addition  of  this  story  in  ninety 
days,  an  undertaking  that  some  of  the  witnesses  indicate 
could  not  have  been  reasonably  performed — certainly  one 
much  more  difficult  of  performance  than  the  original  un- 
dertaking. Not  only  this:  Complainant's  construction 
of  the  contract  would  permit,  not  one  story  added,  but  any 
number,  all  to  be  done  in  ninety  days.  The  very  sugges- 
tion of  such  a  construction  shows  it  to  be  f alacious. 

Again,  it  is  said  on  behalf  of  complainants  that,  as  the 
amounts  it  is  sought  to  hold  The  Title  Guaranty  &  Surety 
Co.  for  do  not  exceed  $3,000,  the  amount  of  its  undertak- 
ing, it  is  in  no  event  prejudicial  to  it  that  the  third  story 
was  added.  The  suggestion  overlooks  the  fact  that  the 
risk  of  defaults  increases  as  the  size  of  the  construction 
increases,  and  the  amount  of  the  premium  to  be  charged 
for  guaranteeing  risks  would  necessarily  increase  as  the 
risks  increase. 
42 
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And  another  view  of  the  situation  is  that  a  surety  might 
be  willing  to  guarantee  the  faithful  performance  of  a  small 
contract,  but  not  if  it  were  materially  increased  in  size. 

Another  matter  insisted  on  is  that  the  local  agents  of 
The  Title  Guaranty  &  Surety  Co.  informed  complainants 
while  the  work  was  being  done  on  the  building  that  no 
additional  bond  was  necessary  to  cover  the  additional  story, 
but  that  the  original  bond  was  sufficient  for  that  purpose. 
This  contention  is  not  well  based,  for  the  reason,  what- 
ever the  local  agents  of  The  Title  Guaranty  &  Surety  Co. 
may  have  said,  they  had  no  authority  to  make  any  such 
representations  in  the  matter,  and  complainants  were 
chargeable  with  knowledge  of  this  lack  of  authority.  The 
facts  are  the  complainants  were  doubtful  as  to  whether 
or  not  the  bond  obligation  would  cover  the  additional 
story,  and  went  to  the  local  agents  to  make  inquiry.  The 
local  agents  thereupon  wrote  the  general  agents  of  The 
Title  Guaranty  &  Surety  Co.  about  the  matter,  and  in 
reply  to  that  letter  received  a  letter  from  the  general  agent 
explaining  that  he  had  submitted  the  question  to  The  Title 
Guaranty  &  Surety  Co.,  and  stating  that  he  did  not  know 
whether  the  bond  would  cover  the  third  story  or  not,  but 
expressly  explaining  that  if  the  third  story  was  an  addi- 
tion to  the  original  contract  for  which  any  sum  was  to 
be  paid  in  addition  to  the  $8,300  an  additional  premium 
would  be  expected.  And  in  another  letter  about  the  same 
matter  this  same  general  agent  suggested  that  the  parties 
enter  into  a  formal  contract  for  the  addition  to  the  build- 
ing, and  that  a  rider  could  be  added  to  the  bond.  Again, 
the  bond  was  not  executed  by  the  local  agents.  They  only 
acted  in  applying  for  it.  Complainants  knew  of  these  let- 
ters, and  knew  that  the  local  agents  had  not  signed  the 
bond.  Yet,  with  these  matters  before  them  clearly  indi- 
cating that  the  local  agents  had  no  authority  to  sign  the 
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bond,  and  had  to  submit  the  question  as  to  its  scope  to 
higher  authority,  and  that  even  the  general  agent  had  to 
submit  it  to  authority  higher  than  he,  and  with  the  fur- 
ther information  that  if  an  amount  in  addition  to  the 
$8,300  was  to  be  paid  for  the  third  story,  additional  prem- 
ium would  be  expected,  they  neither  paid  the  additional 
premium  nor  took  further  steps  in  the  matter  of  being 
protected  by  bond,  but  claim  that  they  relied  on  the  mere 
expression  of  opinion  by  the  local  agents;  and  the  record 
shows  that  they  knew  what  the  local  agents  said  was  no 
more  than  an  expression  of  their  opinion.  Clearly,  com- 
plainants were  put  on  notice  that  the  local  agents  had  no 
authority  in  the  matter  and  that  their  opinion  was  not 
binding  on  The  Title  Guaranty  &  Surety  Co. 

We  think  there  can  be  no  doubt  of  the  correctness  of 
the  Chancellor's  holding  that  the  surety  was  released,  and 
that  holding  is  affirmed. 

There  are  other  questions  made  in  the  case,  which  will 
be  disposed  of  briefly.  One  is  to  the  effect  that  the  Chan- 
cellor was  in  error  in  allowing  a  claim  of  $1,725.90  in 
favor  of  Sells  Lumber  &  Manufacturing  Co.,  and  adjudg- 
ing that  for  its  security  a  lien  existed  on  complainant's 
hotel  property.  This  contention  is  based  on  the  claim  that 
in  an  attachment  issued  in  favor  of  the  claims  of  Sells 
Lumber  &  Manufacturing  Co.  the  hotel  property  was  not 
sufficiently  described.  It  is  not  necessary  to  do  more  in 
this  connection  than  say  that  this  company  had  brought 
suit  to  enforce  a  lien  against  the  property  before  complain- 
ants filed  their  original  bill  in  this  case,  and  in  their  bill 
that  property  was  accurately  described.  This  description 
found  in  the  bill  supplied  any  defect  contained  in  the  at- 
tachment issued  thereon,  and  in  any  levy  of  the  attach- 
ment, and  the  contention  is  not  well  made. 
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Complaint  is  also  made  at  the  action  of  the  trial  Court 
in  allowing  a  claim  of  $276.41  in  favor  of  Summer-Par- 
rott  Hardware  Co.  and  declaring  a  lien  on  the  hotel  prop- 
erty for  the  security  thereof.  We  find  on  examining  the 
record  that  the  decree  as  entered  is  in  fact  $30  too  large, 
and  that  instead  of  the  correct  amount  being  $276.41,  it 
should  be  $246.41.  It  will  be  corrected  accordingly  in 
the  decree  of  this  Court.  This  mistake  is  only  clerical, 
however,  as  a  memorandum  opinion  by  the  Chancellor 
filed  in  the  cause  shows  that  he,  in  fact,  found  that  the 
credit  should  be  allowed.  It  was  simply  not  allowed  in 
drafting  the  final  decree. 

It  is  also  assigned  as  error  that  the  Chancellor  allowed 
a  claim  of  $189.55,  including  interest,  in  favor  of  Miller 
Bros.,  and  declared  it  a  lien  on  the  property  of  complain- 
ants. The  complainant  in  this  connection  is  that  no  attach- 
ment was  sued  out  to  enforce  this  lien,  and  it  is  true  that  no 
attachment  was  sued  out  on  it.  Yet  the  fact  is  the  claim  had 
ment  was  sued  out  on  it.  Yet  the  fact  is  the  claim  had 
been  sued  on  before  a  justice  of  the  peace  before  complain- 
ants filed  their  original  bill,  and  the  warrant  gave  notice 
that  it  was  a  suit  brought  for  the  purpose  of  enforcing  a 
lien  by  execution  as  provided  by  our  statute,  Shannon's 
Code,  §  3543.  This  suit  at  law  to  enforce  the  lien  by 
execution  was  brought  just  before  expiration  of  the  time 
within  which  any  suit  for  that  purpose  could  have  been 
brought,  but  within  time.  After  the  time  within  which 
this  claimant  could  have  brought  suit  to  enforce  its  lien 
had  expired  complainants  filed  their  bill  enjoining  the 
further  prosecution  of  the  suit  at  law  by  Miller  Bros.,  al- 
lying in  their  original  bill  the  bringing  of  that  suit. 
Miller  Bros,  obeyed  this  injunction,  and  as  the  time  within 
which  an  attachment  could  have  been  issued  had  passed 
at  the  time  the  bill  was  filed,  it  can  be  seen  that  coUeo- 
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tion  of  their  claim  by  enforcement  of  the  lien  by  execution 
on  the  one  hand  was  stayed,  complainants  saying  by  their 
injunction  that  they  could  not  enforce  it  by  taking  judg- 
ment at  law.  On  the  other  hand,  they  are  now  saying 
that,  as  the  time  had  expired  when  Miller  Bros,  were  en- 
joined from  enforcing  their  lien  by  judgment  at  law 
within  which  they  could  sue  out  an  attachment,  they  are 
without  remedy.  Such  is  the  logic  of  their  position.  In 
other,  words,  the  position  of  complainants  is  this :  Miller 
Bros,  were  proceeding  regularly  and  legally  to  assert  and 
enforce  a  lien  for  the  security  of  the  amount  due  them, 
having  brought  suit  in  a  Court  of  law  for  that  purpose 
within  the  time  prescribed  by  statute ;  then,  after  the  time 
within  which  an  attachment  could  be  sued  out  had  ex- 
pired, they  are  enjoined  by  complainants  from  further  pro- 
ceeding with  the  suit  at  law,  and  then  confronted  by  the 
proposition  that  as  they  did  not  proceed  with  the  suit  at 
law,  and  as  they  have  no  attachment,  they  must  fail  in 
enforcing  their  lien.  Such  position  is  so  inequitable  and 
contrary  to  justice  that  no  Court  would  think  of  adopt- 
ing it,  and  we  think  the  Chancellor  was  correct  in  holding 
that  under  the  circumstances.  Miller  Bros.'  lien  had  been 
preserved. 

The  Ilolston  Electric  Co.  filed  its  petition  to  set  up  its 
claim  for  certain  electric  supplies  furnished  to  the  build- 
ing, and  was  allowed  a  decree  against  The  Reicon  Co., 
but  was  denied  relief  against  complainants,  and  have  here 
assigned  error  on  the  decree  of  the  Chancellor  denying 
them  relief  against  complainants  and  their  property.  We 
think  the  Chancellor's  decree  on  this  claim  is  correct,  for 
the  reason  that  there  is  a  total  failure  to  show  when  the 
electric  supplies  were  furnished,  and  in  that  regard  a  fail- 
ure to  show  that  any  steps  were  taken  by  that  claimant  to 
enforce  its  lien  within  the  time  required  by  statute. 
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The  result  is  the  decree  of  the  Cbaucellor  is  in  all  things 
affirmed,  with  the  slight  modification  as  to  the  claim  of 
Suramer-Parrott  Hardware  Co.,  hereinbefore  noted;  and 
complainants  are  taxed  with  all  the  costs.  The  Holston 
Electric  Co.  is  not  taxed  with  any  of  the  costs,  for  the 
reason  that  the  extra  amount  of  costs  put  on  the  case  by 
its  appeal  is  insignificant,  there  having  been  only  one 
short  deposition  taken  by  it. 


Edwin  Johnston  et  al.  v.  J.  M.  Phillips,  Adminis- 
TBATORj  Etc. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
{Knoxvilh.     September  Terms,  1912  and  1913.) 

Ok  the  Heabino  in  1913. 

1.  New  Tual,  Motion  fob.  J/u»(  be  made  in  thirty  days  after 
fudgment. 
Tbat  a  caBe  from  a  circuit  or  common  law  court,  other  tban  a 
proceeding  essentially  one  in  chancery  in  Ita  nature,  may  be 
reviewed  on  atiytblng  other  tban  Its  technical  record  a  motion 
or  new  trial  must  be  made  wltbin  thirty  days  from  the  entry 
f  Judgment 

UE.    alinuteg  must  thow  made. 

Is  necesBary  tbat  the  minutes  of  the  court  show  that  tbe 
wtion  for  a  new  trial  bas  been  made,  though  the  motion 
tself  may  not  be  Incorporated  in  tbe  minutes.    If  the  minutes 
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show  the  motion  was  made  it  is  sufficient  that  the  motion 
itself  be  set  out  in  the  bill  of  exceptions.  Not  even  an  entry 
on  the  motion  docket  showing  such  motion  was  made  will  dis- 
pense with  such  showing  on  the  minutes. 

On  the  Heabing  in  1913. 

3.  Same.    Necessary  for  review  of  a  case  on  writ  of  error. 

Although  a  party  litigant  may  prosecute  a  writ  of  error  after 
more  than  thirty  days*  time  has  elapsed  from  the  date  of  a 
judgment  against  him,  and  if  a  bill  of  exceptions  has  been 
preserved  in  the  case  the  writ  of  error  takes  it  up.  yet  unless 
a  motion  for  new  trial  was  made  in  the  trial  ( ourt  the  case  on 
the  writ  of  error  cannot  be  reviewed  in  an  api>el]ate  court  on 
more  than  the  technical  record. 

4.  Technical  Record.    What  constitutes. 

The  technical  record  is  made  up  and  consists  o'^ly  of  the  pro- 
cess, pleadings,  minute  entries,  the  verdict  and  Judgment; 
under  which  is  included  such  bonds  as  authorize  the  court  to 
*  enter  Judgments  on  them  in  the  case,  as  they  partake  of  the 
nature  of  pleadings  and  process  in  that  they  e^ter  the  appear- 
ance of  the  parties  signing  them  and  autbori;:ii]g  Judgments 
on  them  in  case  of  defaults. 

6.  Same.  Errors  appearing  on,  reversible  tcithout  motion  for 
neio  trial. 

Errors  which  appear  on  the  technical  rword.  including  such 
bonds  as  those  named,  and  which  do  not  depend  on  matters 
that  have  to  be  brought  irto  the  (ape  I y  1  ill  of  exceptions, 
can  be  reviewed  without  motion  for  new  trial  in  the  trial 
court 

6.  Replevin  Bond.  When  to  be  treated  as  in  double  the  value  of 
the  property  attached  rathtr  than  double  the  amount  of  plain- 
tiffs  demand. 

Where  suit  was  brought  to  recover  $20,000.00  and  property  was 
attached,  a  replevin  lond  was  given  in  the  penalty  of  $1,200.00 
conditioned  to  produce  the  pro{«erty  or  jay  the  value  of  it, 
without  in  express  terms  being  made  i)ayal  le  either  in  double 
the  amount  of  plaintiff's  demand,  or  in  double  the  value  of 
the  property  attached,  as  provided  in  Shannon's  Code.  S  5269, 
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the  bond  must  be  regarded  as  given  in  double  the  value  of  the 
property  attached,  although  the  value  of  the  attached  proi>- 
erty  be  not  fixed  in  the  bond,  and  such  bond  may  be  satis- 
fied by  return  of  the  property. 


From  Knox  County. 


Appeal  from  the  Circuit  Court  of  Knox  County.  Von 
A.  HuFFAKEE^  Judge. 

Pickle,  Turner  &  Kennerly  for  Plaintiff  Below. 

Webb  &  Baker  for  Defendant  Below. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  in  the  Circuit  Court  of  Kiiox 
County  by  J.  M.  Phillips,  the  administrator  of  the  estate 
of  Hubert  Phillips,  his  deceased  son,  to  recover  damages 
for  personal  injuries  inflicted  on  the  deceased  by  run- 
ning an  automobile  over  him,  which  resulted  in  his  death. 
The  suit  was  brought  against  Edwin  Johnston,  Roy  A. 
Johnston  and  their  mother,  Mrs.  Willie  B.  Johnston,  but 
a  demurrer  was  sustained  as  to  Mrs.  Johnston,  and  she 
was  discharged  from  further  liability.  Therefore  the  case 
need  not  be  further  noticed  as  to  her.  The  case  went  to 
trial  on  an  issue  of  not  guilty  as  to  Edwin  Johnston  and 
Roy  A.  Johnston,  and  a  verdict  was  returned  against  them 
and  in  favor  of  plaintiff  below  for  $6,750,  on  which  judg- 
ment was  entered,  but  on  a  later  date  a  remittitur  of 
$1,750  was  suggested  and  accepted  under  protest,  and  the 
judgment  reduced  to  $5,000.  Edwin  and  Roy  A.  John- 
ston  appealed   from  that  judgment,   and  have   assigned 
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errors.  Defendant  in  error  has  also  brought  the  ease  here 
by  writ  of  error,  and  asks  that  the  judgment  for  $6,750 
be  restored. 

A  motion  was  made  in  this  Court  to  dismiss  the  appeal 
of  plaintiffs  in  error  and  set  aside  the  action  of  the  lower 
Court  in  requiring  and  entering  the  remittitur,  because 
no  motion  for  a  new  trial  was  made  within  the  time  re- 
quired by  law.  The  facts  on  which  that  motion  is  based 
are  these:  The  verdict  of  the  jury  in  this  case  was  re- 
turned and  judgment  rendered  and  entered  thereon  on 
November  16th,  and,  so  far  as  the  minutes  of  the  Court 
show,  no  motion  for  new  trial  was  made  until  December 
21st,  or  more  than  thirty  days  thereafter;  and  it  was  at 
this  time  the  remittitur  was  suggested  and  the  judgment 
cut  dowm  from  $6,750  to  $5,000,  and  the  appeal  prayed 
by  the  Johnstons.  The  bill  of  exceptions,  however,  recites 
that  defendants  below  moved  the  Court  for  a  new  trial  im- 
mediately after  the  rendition  of  the  verdict  for  $6,750, 
and  that  the  Court  overruled  that  motion  and  that  judg- 
ment was  then  rendered  on  the  verdict,  and  that  the  John- 
stons then  prayed  their  appeal.  In  other  words,  taking 
the  bill  of  exceptions,  it  would  appear  that  the  motion 
for  new  trial  was  made  and  overruled  at  once  on  the  ren- 
dition of  the  verdict,  and  that  the  appeal  was  thereupon 
at  once  prayed  from  the  judgment  of  $6,750 ;  whereas,  the 
entry  on  the  minutes  show  no  motion  for  a  new  trial  un- 
til after  more  than  thirty  days  after  the  rendition  of  the 
verdict  and  entry  of  the  judgment,  and  show  that  after 
the  Court  had  suggested  the  remittitur,  which  was  like- 
wise more  than  thirty  days  after  the  verdict  and  judg- 
ment, and  it  had  been  accepted  under  protest  and  judg- 
ment modified  accordingly,  the  appeal  was  prayed  from 
the  $5,000,  rather  than  from  the  $6,750  judgment.  Tn 
this  state  of  the  record,  what  is  the  law? 
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Under  the  holding  in  Railroad  v.  Egerton,  14  Pickle, 
541,  the  motion  for  a  new  trial  should  have  been  entered 
on  the  minutes  of  the  Court  and  the  omission  to  do  so  can- 
not be  supplied  by  recitals  in  the  bill  of  exceptions;  and 
under  the  holding  in  the  case  of  Ellis  v.  Ellis,  8  Pickle, 
471,  a  motion  for  new  trial  cannot  be  made  after  the  ex- 
piration of  thirty  days  from  the  rendition  of  judgment 
unless  an  extension  of  the  time  has  been  given  for  that 
purpose.  Yet  in  the  case  of  Box  Co.  v.  Gregory,  11  Gates, 
537,  the  holding  in  the  Egerton  case  is  modified,  the  Court 
there  holding  that  by  virtue  of  Acts  1875,  chapter  106, 
where  the  minutes  of  the  Court  show  the  motion  for  a  new 
trial  the  motion  itself  may  be  set  out  in  the  bill  of  excep- 
tions, it  being  pointed  out  in  the  last  named  case  that  in 
the  Egerton  case  the  minutes  of  the  Court  showed  no  mo- 
tion for  a  new  trial,  whereas  in  the  Box  Co.-Gx^ory  case 
the  minutes  did  show  that  a  motion  for  a  new  trial  was 
made,  and  the  motion  itself  was  in  the  bill  of  exceptions. 
After  pointing  out  the  distinction  between  the  Egerton 
case  and  the  Box  Co.  case  our  Supreme  Court  uses  this 
language,  referring  to  the  statute  of  1875 : 

"Moreover,  we  are  of  the  opinion  that  the  statute  above 
quoted  not  only  requires  that  a  motion  for  a  new  trial  shall 
be  filed,  stating  the  grounds  on  which  it  is  sought  to  ques- 
tion the  action  of  the  Court  below,  but  that  this  motion 
may  be  brought  up  to  this  Court  in  the  bill  of  exceptions. 
It  should,  however,  appear  upon  the  minute  books  that 
such  a  motion  has  been  made,  and  the  disposition  of  it, 
and  there  should  be  at  least  a  reference  to  the  motion  on 
file,  such  as  was  made  in  the  case  now  before  the  Court." 

We  understand  this  language,  and  the  holding  in  the 
case  in  which  it  is  used,  to  mean  that  it  is  indispensible 
that  the  minutes  of  the  Court  should  recite  the  making  of 
the  motion  within  thirty  days  after  judgment  is  entered. 
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This  does  not  appear  in  the  case  at  bar,  and  we  are  con- 
strained to  hold  that  the  appeal  is  not  properly  before 
us  and  to  entertain  the  motion^  which  is  accordingly  done ; 
and  the  defendant  in  error  having  brought  the  case  up  on 
writ  of  error,  judgment  will  be  entered  for  the  full  $6,760 
and  costs.  We  have  not  overlooked  the  fact  that,  as  shown 
by  certified  copy  of  certain  entries  on  a  motion  docket, 
brought  up  on  suggestion  of  diminution  of  record,  there 
is  a  showing  that  a  motion  for  new  trial  was  made  on  No- 
vember 16th,  or  within  the  thirty  days.  But  as  we  un- 
derstand the  holding  just  referred  to,  this  fact  can  no  more 
be  shown  on  a  motion  docket  than  in  the  bill  of  exceptions. 

Even  if  the  appeal  be  treated  as  bringing  the  case  to 
this  Court,  still  there  is  in  legal  effect  no  motion  for  a 
new  trial,  an  indispensible  prerequisite,  as  the  practice  is 
now  well  settled,  to  the  assignments  by  plaintiffs  in  error 
of  the  errors  they  have  insisted  on  before  us,  none  of  those 
assignments  being  based  on  the  technical  record.  Road 
Commissioners  v.  Railroad,  15  Gates,  257. 

These  observations  and  our  holding  in  this  case,  it  is 
proper  to  observe,  apply  only  to  such  cases  as  the  one  now 
before  the  Court,  and  not  to  those  in  their  essential  nature 
Chancery  proceedings,  such  as  divorce  proceedings,  though 
brought  in  the  Circuit  Court. 

(The  foregoing  opinion  was  handed  down  in  1912.  The 
case  was  then  again  before  this  Court  in  1913,  when  Mr. 
Justice  Hughes  again  delivered  the  opinion  of  the  Court.) 

After  this  case  was  finally  disposed  of  in  this  Court 
at  its  last  term  here,  Edwin  Johnston  and  Hoy  A.  John- 
ston carried  it  to  the  Supreme  Court  by  petition  for  cer- 
tiorari, and  the  judgment  of  this  Court  was  by  that  Court 
affirmed  on  November  2,  1912.  A  procedento  was  then 
issued  to  the  Circuit  Court  of  Knox  County  by  the  clerk 
of  this  Court  and  the  Supreme  Court,  and  on  March  29, 
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1913,  plaintiff  below,  J.  M.  Phillips,  moved  the  Circuit 
Court  to  enter  the  procedento  and  order  an  execution  on  a 
delivery  bond  which  had  been  given  for  the  automobile 
that  had  caused  the  death  of  deceased,  and  which,  Vvhile 
the  case  was  pending  in  the  Circuit  Court  of  Knox  County 
was  attached  under  the  provisions  of  Acts  1905,  chapter 
173,  section  6.  The  Circuit  Court  granted  that  motion  and 
permitted  the  procedendo  containing  a  copy  of  the  judg- 
ment of  this  Court  and  a  copy  of  the  judgment  of  the 
Supreme  Court  entered  on  its  minutes;  and  after  recit- 
ing that  the  judgment  of  this  Court  and  of  the  Supreme 
Court  had  not  been  paid  or  satisfied,  and  that  the  automo- 
bile which  had  been  attached  in  the  case  when  the  suit  was 
brought  in  the  Circuit  Court,  and  for  the  delivery  of  which 
the  delivery  bond  had  been  given,  had  not  been  delivered 
to  the  sheriff  of  Knox  County,  as  ordered  by  the  judgment 
of  the  Circuit  Court  rendered  in  November,  1911,  ordered 
that  execution  issue  against  John  F.  Goode,  the  surety 
on  the  delivery  bond,  in  the  sum  of  $1,200,  the  penalty  of 
the  bond.  From  this  action  of  the  Court  awarding  exe- 
cution for  the  $1,200,  Goode,  the  surety,  prayed  an  ap- 
peal to  this  Court,  but  the  appeal  was  denied  him.  He 
then  brought  the  case  here  on  writ  of  error,  and  duly 
complains  at  the  last  action  of  the  Circuit  Court.  He  also 
obtained  from  one  of  the  members  of  this  Court,  before 
the  convening  of  the  present  term,  a  supersedeas  staying 
further  proceedings  on  an  execution  against  him.  Roy  A. 
Johnston  and  Edwin  Johnston  also  now  seek  to  have  the 
case  reviewed  on  its  merits  as  to  them  on  writ  of  error. 
Rov  A.  Johnston  and  Edwin  Johnston  make  the  same 
assignments  of  error  that  they  made  when  the  case  was 
before  this  Court  on  their  appeal  one  year  ago,  and  insist 
that,  as  the  judgment  of  the  lower  Court  was  heretofore 
affirmed  by  this  Court  and  the  Supreme  Court  because 
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there  was  in  legal  effect  no  motion  for  a  new  trial  made 
in  the  trial  Court  within  thirty  days  as  required  by  law, 
and  the  case  was  therefore  not  heard  here  and  in  the  Su- 
preme Court  on  its  merits,  they  have  the  right  to  have 
the  case  now  heard  on  its  merits  on  their  writ  of  error. 
They  insist  that  the  prosecution  of  a  writ  of  error  is  in 
legal  effect  the  bringing  of  a  new  suit,  and  that  the  rule 
of  practice  prohibiting  a  rehearing  on  appeal  where  no 
motion  for  new  trial  was  made  within  thirty  days  has 
no  application  to  hearings  here  on  writs  of  error,  and 
can  have  none,  for  the  reason  that,  as  a  matter  of  law, 
they  have  a  right  to  the  writ  of  error  and  a  hearing  thereon 
after  more  than  thirty  days  has  elapsed  and  within  the 
time  they  prosecuted  their  writ  of  error  in  said  case. 

While  it  cannot  be  questioned  that  a  party  litigant  may 
prosecute  a  writ  of  error  after  more  than  thirty  days'  time 
has  elapsed  from  the  date  judgment  has  been  rendered 
against  him,  and  while  it  is  true  that  if  a  bill  of  excep- 
tions has  been  made  up  and  filed  in  a  case  in  the  proper 
time,  the  taking  of  the  case  up  by  writ  of  error  takes  with 
it  the  bill  of  exceptions,  it  does  not  necessarily  follow  that 
the  case  can  be  reviewed  on  anything  other  than  the  tech- 
nical record  on  ^vrit  of  error  when  no  motion  for  new  trial 
was  made  within  the  thirty  days  as  required  by  law.  To 
hold  that  a  party  who  has  failed  to  make  his  motion  for 
a  new  trial  within  the  thirty  days  cannot  for  that  reason 
have  his  case  reviewed  on  more  than  the  technical  record 
on  appeal,  but  that  he  can  have  it  so  reviewed  on  writ  of 
error  under  the  same  state  of  facts  and  on  the  same  record, 
would  be  to  wholly  set  at  nought  the  rule  requiring  motions 
for  new  trials  to  be  made  within  thirty  days,  for  the  very 
apparent  reason  that  in  such  case,  although  a  party  has 
failed  to  get  a  review  on  appeal,  all  he  must  do  to  reach 
the  same  end  is  to  prosecute  his  writ  of  error.    Such  prac- 
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tice  would  not  only  wholly  nullify  the  rule  requiring  mo- 
tions for  new  trials  to  be  made  within  thirty  days,  but 
would,  in  effect,  repeal  the  statute  lying  back  of  this  rule. 
For  these  reasons  such  practice  cannot  be  indulged 
by  Appellate  Courts.  Nor  does  it  deprive  parties  of  any 
constitutional  right,  as  insisted  in  this  case  it  would,  to 
hold  that  they,  under  such  circumstances  as  are  here  pre- 
eented,  are  not  entitled  to  have  a  review  of  their  cases  on 
writs  of  error,  any  more  than  to  hold  that  they  are  not 
entitled  to  such  review  on  appeal.  In  truth  the  practice 
of  requiring  motions  for  new  trials  preliminary  to  a  review 
of  cases  in  Appellate  Courts  is  one  adopted  by  the  Courta 
themselves,  and  refusing  parties  the  right  to  have  their 
cases  reviewed  on  appeal  where  no  motions  for  new  trials 
have  been  made  goes  as  far  toward  depriving  them  of  rights 
as  litigants  as  the  refusal  to  review  cases  on  writs  of  error 
for  the  same  reason  can  go. 

For  those  reasons  we  are  constrained  to  hold  that  Roy 
A.  Johnston  and  Edwin  Johnston  are  not  in  a  position  to 
invoke  the  action  of  this  Court  on  the  merits  of  their 
ease  on  writ  of  error,  and  the  writ  of  error  is  dismissed. 
As  to  the  questions  presented  by  John  F.  Goode,  surety 
of  Roy  A.  Johnston  on  the  delivery  bond,  a  different  sit- 
uation is  presented.    Mr.  Goode  was  not  before  this  Court 
one  vear  ago,  either  by  appeal  or  writ  of  error,  and  the 
,t  of  the  trial  Court  then  showed  that  in  addition 
ring  judg^nent  against  Roy  A.  Johnston  and  John 
J  on  the  delivery  bond  it  was  ordered  that,  if  John- 
ivered  the  automobile  within  thirty  days  of  the 
gment  of  that  Court  to  the  sheriff  of  Knox  County 
o  enforce  the  lien  declared  against  it,  the  judgment 
00  rendered  on  the  bond  would  be  null  and  void. 
judgment  of  the  Circuit  Court,  the  one  entered 
rocedendo  rendered  in  March,  1913,  on  the  con- 
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trary,  ordered  the  execution  for  the  $1,200  without  any 
option  to  return  the  automobile;  and  this  is  one  of  the 
matters  of  which  Mr.  Goode  now  complains. 

It  occurs  to  us  that,  as  the  judgment  now  against  him 
does  not  accord  the  same  privileges  the  final  judgment 
rendered  in  1911  accorded,  Mr.  Goode  might  have  rights 
now  that  should  not  be  denied  him — certainly  the  right  to 
have  the  question  reviewed.  But  it  is  said  by  defendant 
in  error  that  he  made  no  motion  for  new  trial  when  this 
last  order  was  entered  against  him  in  the  Circuit  Court, 
and  for  that  reason  he  cannot  have  that  order  reviewed 
in  this  Court.  This  contention  is  correct,  except  that,  as 
is  well  settled,  the  fact  that  no  mption  for  a  new  trial 
was  made  would  not  preclude  this  Court  from  reviewing 
any  question  that  arises  on  the  technical  record,  which, 
as  is  stated  in  History  of  a  Lawsuit  (4th  Ed.),  page  324, 
"consists  only  of  the  process,  pleadings,  and  entries  on  the 
minutes,  including  the  entry  of  the  verdict  and  judgment" ; 
or,  as  said  in  Duane  v.  Richardson,  22  Pickle,  81,  "the 
process,  pleadings,  minute  entries,  verdict  and  judgment 
are  matters  properly  constituting  a  perfect  record  (the 
technical  record),  in  the  absence  of  a  bill  of  exceptions, 
and  can  be  reviewed  though  there  may  be  no  bill  of  ex- 
ceptions made  or  filed  or  incorporated  in  the  transcript." 
This  Court  is  of  opinion  the  delivery  bond  must  be  treated, 
under  these  announcements,  as  a  part  of  the  technical 
record,  as  it  is  in  effect,  as  is  true  of  all  such  bonds,  a 
part  of  the  pleadings  and  process  by  virtue  of  its  enter- 
ing the  appearance  of  the  parties  signing  it  and  authoriz- 
ing the  Court  to  render  judgment  on  it  against  such  parties 
in  the  event  of  a  breach  of  its  conditions,  though  not 
strictly  a  part  of  the  pleadings  and  process  within  the  tech- 
nical meaning  of  those  terms.  In  2  Elliott's  Gen.  Pr., 
§  1056,  which  has  met  the  express  approval  of  our  Su- 
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preme  Court  in  Darden  v.  Williams,  16  Pickle,  414,  it 
is  said:  "The  office  of  a  bill  of  exceptions  is  to  bring 
into  the  record  matters  that  are  not  part  of  the  record 
proper.  .  .  .  Where  the  statute  does  not  otherwise 
provide,  the  record  proper  consists  of  the  pleadings,  the 
rulings  thereon,  the  issue,  the  impaneling  of  the  jury,  the 
verdict,  and  the  judgment.  Direct  motions  are  part  of  the 
record,  but  collateral  motions  are  not."  From  this  it  is 
seen  that  the  "record  proper,"  which  is  but  another  term 
for  technical  record,  includes  such  matters  as  rulings  on 
pleadings,  and,  in  addition  to  the  pleadings,  the  "issue," 
and  direct  motions ;  and  that  itrf  office  is  only  to  make  a 
part  of  the  record  that  which  is  not  already  a  part.  And 
according  to  the  Darden-Williams  case  just  referred  to, 
"the  office  of  the  bill  of  exceptions  is  to  put  in  permanent 
form  and  bring  into  the  record  that  which  transpires  dur- 
ing the  trial  of  the  cause,  and  which  is  not  part  of  the 
record  proper."  See  also  Shelby  County  v.  Bickford,  18 
Pickle,  396.  The  reasons  which  exclude  mere  affidavits 
made  in  the  progress  of  the  trial  (Jones  v.  Stockton,  6 
Lea,  133;  Dinwiddie  v.  Railroad,  9  Lea,  309);  an  ac- 
count constituting  evidence  in  the  case  (Cornelius  v.  Mer^ 
ritt,  2  Head,  98;  Stochell  v.  Ryan,  1  Bax.,  476),  and  like 
matters,  from  being  a  part  of  the  technical  record  have  no 
application  here. 

In  the  light  of  the  authorities  referred  to,  and  all  the 
authorities,  we  think  it  clear  the  bond  in  question  should 
not  be  treated  as  such  matter  transpiring  during  the  prog- 
ress of  the  case  as  to  necessitate  its  being  brought  up  by 
the  bill  of  exceptions,  and  that  it  must  be  treated  as  part 
of  the  technical  record  or  record  proper;  and  we  will  so 
treat  it. 

The  difference  in  the  requirement  of  a  motion  for  new 
trial  when  the  matter  sought  to  be  reviewed  is  dependent 
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on  the  technical  record  and  when  dependent  on  matters  to 
be  preserved  by  bill  of  exceptions  appears  from  the  fol- 
lowing excerpt  from  the  opinion  of  our  Supreme  Court 
in  Railroad  v.  Johnson,  6  Cates,  632 :  "The  jurisdiction 
of  this  Court  is  exclusively  appellate,  and  it  can  only  pass 
upon  matters  which  the  record  shows  has  been  considered 
and  adjudged  by  the  trial  Court  from  which  the  case  has 
been  appealed.  The  error  reviewed  and  corrected  by  it 
are  of  two  classes :  (1)  Those  which  appear  upon  the  face 
of  the  record  proper,  as  erroneous  rulings  in  sustaining 
or  overruling  motions,  and  demurrers  challenging  the  suf- 
ficiency of  pleadings;  and  (2)  errors  committed  in  allow- 
ing or  overruling  motions  for  new  trials  upon  grounds 
brought  into  the  records  by  bills  of  exceptions,  as  for  im- 
properly refusing  a  continuance,  the  admission  of  incom- 
petent evidence,  or  the  rejection  of  competent  evidence, 
error  in  instructing  the  jury,  or  refusing  further  instruc- 
tions seasonably  requested  in  proper  form,  for  want  of 
evidence  to  sustain  the  verdict,  or  other  similar  ground. 
It  does  not  act  directly  upon  errors  of  the  latter  class, 
which  are  not  a  part  of  the  record  without  a  bill  of  ex- 
ceptions, but  upon  the  action  of  the  trial  Judge  for  refus- 
ing a  new  trial  because  of  such  errors  committed  by  him, 
or  otherwise  occurring  in  the  progress  of  the  case,  as  they 
may  be  waived  or  corrected  before  verdict.  Therefore, 
before  the  jurisdiction  of  this  Court  can  be  invoked  and 
relief  had  on  account  of  errors  of  the  second  class,  they 
must  be  considered  and  acted  upon  by  the  trial  Judge  in 
the  disposition  of  a  motion  made  by  the  losing  party  to 
set  aside  the  verdict  of  the  jury  and  allow  him  a  new 
trial.." 

See  also  Railroad  v.  Brown,  1  Tenn.  C.  C.  A.,  269. 

The  matter  complained  of  by  the  surety  on  the  delivery 
bond  clearly  appears  from  the  technical  record,  and  we 
43 
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think  it  reviewable.  We  will  now  proceed  to  examine  his 
contentions. 

The  Circuit  Court,  on  the  case  being  remanded,  simply 
ordered  the  execution  on  the  judgment  for  $1,200,  and 
did  not  give  the  option  to  return  the  machine  as  had  been 
given  in  its  judgment  which  was  affirmed  by  this  Court 
and  the  Supreme  Court,  as  we  have  already  observed,  and 
in  this,  which  Goode  complains  of,  we  are  of  opinion 
there  was  error.  This  Court  had  simply  affirmed  the 
action  of  the  lower  Court  in  giving  that  option  in  its 
previous  judgment,  and  when  this  Court  remanded  the 
case  for  the  carrying  out  of  the  previous  orders  of  the 
lower  Court  it  carried  with  it  the  right  to  exercise  the 
option  of  returning  the  machine,  and  the  judgment  of 
the  Supreme  Court  affirming  the  judgment  of  this  Court 
had  the  same  effect.  It  is  true  the  machine  had  not  been 
returned  within  the  time  originally  fixed  by  the  Circuit 
Court,  but  the  case  had  been  appealed,  and  while  the  ap- 
peal was  pending  it  could  not  have  been  reasonably  re- 
quired of  the  parties  that  they  deliver  the  machine  to  the 
sheriff. 

There  is  still  another  view  of  this  case  that  would  en- 
title the  surety  to  the  relief  sought  to  the  extent  of  hav- 
ing the  opportunity  of  returning  the  machine,  which  grows 
out  of  the  following:  By  Shannon's  Code,  §  5269,  it  is 
provided  that,  "The  defendant  to  an  attachment  suit  may 
always  replevy  the  property  attached  by  giving  bond,  with 
good  security,  payable  to  the  plaintiff,  in  double  the  amount 
of  the  plaintiff's  demand,  or,  at  defendant's  option,  in 
double  the  value  of  the  property  attached,  conditioned  to 
pay  the  debt,  interest  and  costs,  or  the  value  of  the  prop- 
erty attached,  with  interest,  as  the  case  may  be,  in  the 
event  he  shall  be  cast  in  the  suit ;"  and  by  §  5274  it  is 
provided  that,  "The  Court  may  enter  up  judgment  or  de- 
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cree  upon  the  bond,  in  the  event  of  recovery  by  the  plain- 
tiff, against  the  defendant  and  his  sureties  for  the  penalty 
of  the  bond,  to  be  satisfied  by  the  delivery  of  the  property, 
or  its  value,  or  payment  of  the  recovery,  as  the  case  may 
be.'' 

The  bond  given  by  Roy  A.  Johnston  for  the  delivery 
of  the  automobile  provided  that  if  Johnston  should,  upon 
the  termination  of  the  litigation,  "produce  said  automo- 
bile in  as  good  condition  as  at  the  time  said  levy  was  made 
free  from  all  incumbrances,"  etc.,  "or  pay  the  value  there- 
of, then  this  obligation  to  be  null  and  void."  As  the 
amount  sued  for  in  the  Court  below  was  $20,000,  and  as 
the  penalty  of  the  delivery  bond  was  only  $1,200,  and  as 
the  bond  provided  for  the  return  of  the  property,  it  is  clear 
that  it  was  not  given  with  the  idea  of  its  being  in  double 
the  amount  of  plaintiff's  demand,  but  rather  in  double  the 
value  of  the  property  attached,  although  the  value  of  the 
machine  was  not  fixed  in  the  bond,  as  should,  have  been 
done. 

In  the  case  of  Muhling  v.  Ganeman,  4  Bax.,  88,  a  de- 
livery bond  in  an  attachment  suit  was  involved,  and  the 
bond  there,  as  here,  did  not  fix  the  value  of  the  property, 
but  it  is  apparent  that  it  was  meant  to  be  in  a  sum  double 
its  value,  and  it  was  so  treated  by  the  Supreme  Court,  al- 
though, as  pointed  out,  it  did  not  conform  to  the  statute, 
not  being  clearly  a  bond  either  for  double  the  amount  of 
plaintiff's  demand  or  in  double  the  amount  of  the  prop- 
erty attached.  After  pointing  out  that,  notwithstanding 
this  defect,  the  bond  must  be  treated  as  one  for  double 
the  value  of  the  property,  our  Supreme  Court  said: 

"The  proper  decree  in  such  case  is  for  the  penalty  of 
the  bond,  which  may  be  satisfied  by  paying  the  value  of 
the  property,  with  interest  from  the  date  of  the  bond  on 
returning  the  property.     .     .     .     The  decree  should  also 
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have  allowed  the  defendants  to  satisfy  this  judgment  by 
paying  the  value  of  the  property,  with  interest  from  the 
date  of  the  bond.  This  should  be  ascertained  by  ref- 
erence." 

Likewise,  in  Kuhn  v.  Spellacy,  3  Lea,  278,  a  delivery 
bond  in  an  attachment  case  had  been  given,  of  which  our 
Supreme  Court  said: 

"The  bond  is  not  strictly  a  statutory  bond;  that  is,  it 
is  not  in  terms,  either  in  double  the  amount  of  the  plain- 
tiff's demand,  conditioned  to  pay  the  same,  or  in  double 
the  value  of  the  property  attached  conditioned  to  pay  its 
value,  in  the  event  he  be  cast  in  the  suit  as  provided  by 
§  3509  (Shannon's  Code,  §  5269),  but  its  condition  being 
to  account  for  the  property,  it  should  be  regarded  as  fall- 
ing under  the  latter  class;  that  is,  a  bond  in  double  the 
value  of  the  property  attached,  conditioned  to  pay  its 
value  and  interest  in  the  event  the  defendant  be  cast  in 
the  suit.  ^The  proper  judgment  on  this  bound,  as  pre- 
scribed by  §  3514  (Shannon's  Code,  §  5274),  was  a  judg^ 
ment  for  the  penalty  of  the  bond,  which  may  be  satisfied 
by  the  delivery  of  the  property  or  its  value.  .  .  .  The 
obligors  of  the  bond,  by  its  very  terms,  had  the  right  to 
discharge  it  by  returning  the  property  in  as  good  condi- 
tion as  it  was  at  the  time  it  was  replevied,  and  to  return 
in  the  place  of  the  property  its  value  with  interest  would 
be  equally  just  to  the  complainant.  This  is  the  provision 
of  the  statute  as  to  statutory  bonds,  and  we  think  this 
bond  is  subject  to  the  same  rule.  The  difficulty  of  show- 
ing the  value  of  the  property,  or  the  imperfect  and  indefi- 
nite terms  of  the  levy  ought  not  to  operate  in  favor  of 
one  party  more  than  the  other." 

We  think  the  holdings  in  these  cases  are  controlling  in 
the  case  at  bar,  rather  than  the  holdings  in  the  case  of 
Dale  V.  Hefner,  4  Bax.,  217,  and  Bond  v.  Greenwald, 
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4  Heisk.,  453,  472,  for  the  reason  that  the  bonds  in  the 
last  named  cases  were  held  to  be  for  the  payment  of  the 
debt  or  demand  of  the  plaintiff,  rather  than  payment  of 
the  value  of  the  property  replevied  or  represented  by  the 
bond.  We  are,  therefore,  of  the  opinion  that  under  the 
obligation  assumed  by  the  bond  the  parties  thereto  have 
the  right  to  return  the  automobile  or  account  for  its  value 
at  the  time  the  bond  was  given  and  Roy  A.  Johnston  re- 
possessed himself  of  it,  and  the  judgment  of  the  Circuit 
Court  is  to  that  extent  modified,  and  the  case  will  be  re- 
manded to  be  further  proceeded  with  as  to  that  matter. 

Boy  A.  Johnston  and  Edwin  Johnston  having  failed  in 
their  writ  of  error,  but  John  F.  Qoode,  the  surety  on  the 
delivery  bond,  having  succeeded  in  his  writ  of  error,  the 
costs  incident  to  these  writs  of  error  and  the  proceeding 
now  before  this  Court  will  be  paid  one-half  by  defendant 
in  error,  J.  M.  Phillips,  and  the  other  half  by  plaintiffs 
in  error,  Edwin  Johnston  and  Roy  A.  Johnston,  and  the 
sureties  on  their  bonds. 
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W.  E.  Pbete  ft  CoMFAiTY  V.  IjIllte  Jagxsok. 

Writ  of  certiorari  denied  by  the  Supreme  Court,  except 

as  to  damages. 

(Jackson,    April  Term,  1913.) 

1.  Neqligence.      Driving  stubhom  mule  with  small  hit.      Negli- 

gence of  driver. 

The  owner  of  a  mule  of  a  stubborn  and  unruly  disposition  is 
liable  for  injury  to  a  pedestrian  on  street  occasioned  by 
negligence  of  the  driver  aggravated  by  the  insufllciency  of  the 
bridle  to  hold  the  animal  in  check. 

2.  Same.  Contributory  negligence  of  pedestrian.  Question  for  jury. 

Whether  the  conduct  of  a  pedestrian  injured  by  contact  with  a 
runaway  mule  was  negligent  was  a  question  for  the  jury. 

3.  Dahagks.    Loss  of  time.    Failure  to  aver  same  in  dedaratian. 

Instructions. 

It  is  error  for  the  court  to  instruct  the  jury  to  Include  in  the 
verdict  damages  for  plaintiff*s  loss  of  time  unless  this  loss  of 
time  is  averred  in  the  declaration. 


Feom  Shelby  County. 


Appeal  in  error   from   the   Circuit   Court   of   Shelby 
County.     Division  No.  — .     A.  B.  Pittman,  Judge. 

Fbank  Elgin  for  PlaintiflFs  in  Error. 

S.  G.  Childress  and  B.  E.  Powell  for  Defendant  in 
Error. 

Mb.   Justice  Higoins   delivered  the  opinion  of  the 
Court. 
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On  the  2d  day  of  November,  1911,  Miss  Jackson  was 
injured  as  the  result  of  a  collision  with  a  mule  driven  by 
a  negro  servant  of  plaintiff  in  error  on  Main  street  in  the 
city  of  Memphis.  She  brought  suit  for  the  injuries  thus 
sustained.  She  predicated  her  right  of  action  in  the  main 
upon  three  grounds  of  negligence;  namely,  that  the  mule 
was  a  wild  and  unruly  one,  that  it  did  not  have  in  its 
mouth  a  bit  of  sufficient  strength  and  character  to  enable 
the  driver  to  control  it,  and  that  the  negro  was  negligent 
in  his  manner  and  method  of  driving  and  controlling  the 
animal.  She  recovered  a  verdict  of  $1,500.  Of  this 
amount,  $760  was  remitted  under  protest  and  is  the  sub- 
ject of  a  cross-appeal  by  her.  The  owners  of  the  mule 
made  a  motion  for  a  new  trial,  and  failing  therein  have 
brought  the  case  to  this  Court,  and  have  assigned  errors. 
While  the  declaration  contains  other  matters  than  those 
referred  to,  we  do  not  deem  it  necessary  to  refer  to  any 
other  parts  of  it. 

It  is  first  urged  that  the  evidence  does  not  sustain 
the  verdict,  or  rather,  that  the  verdict  is  without  material 
evidence  to  support  it.  We  can  dispose  of  this  assign- 
ment briefly  by  stating  that  there  was  evidence  tending 
to  show  that  the  bit  attached  to  the  bridle  was  so  small  that 
the  driver  could  not  restrain  the  animal.  This  was  a 
question  for  the  jury.  We  judicially  know  that  mules 
are  stubborn  animals,  and  that  this  trait,  coming  from 
their  paternal  side,  not  only  tries  the  steel  in  the  bit,  but 
likewise  the  patience  and  strength  of  mankind.  This 
mule  was  six  or  seven  years  of  age,  was  about  seventeen 
hands  high,  of  very  heavy,  strong  build,  and  mulish  in  dis- 
position. An  animal  of  this  kind  is  hard  to  manage,  espe- 
cially when  it  takes  a  fit  of  "studs"  in  imitation  of  its 
grand  sire.  The  evidence  is  to  the  effect  that  when 
the  mule  came  dashing  down  Main  street  it  was  on  the 
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wrong  side  of  the  driveway  and  was  rearing  and  plung- 
ing. This  is  some  evidence,  although  slight,  that  the  bit 
was  not  strong  enough  or  of  the  kind  adapted  to  the  hold- 
ing of  such  animals  in  check. 

Another  significant  feature  is  to  be  found  in  such  facts 
or  circumstances  as  would  afford  an  inference  that  the 
mule  was  a  wild  one.  When  the  negro  driver  was  ap- 
proached after  the  accident  and  asked  for  an  explanation, 
he,  among  other  things,  said  that  the  animal  was  wild 
and  that  he  could  not  control  it,  or  had  lost  control  of  it. 
This  was  not  objected  to  and  is  in  the  record  for  evi- 
dential purposes.  This  declaration  is  very  cogent,  coming 
as  it  does  from  the  servant  who  for  many  weeks  had  been 
driving  the  mule.  The  insistence  as  to  wildness  is 
strengthened  by  the  conduct  of  the  mule  just  before  and 
at  the  time  of  the  accident;  and  there  is  corroboration  in 
the  feeble  after-explanation  offered  by  the  driver  that  while 
standing  in  the  street  before  the  mule  started  on  the  run, 
someone  walked  in  front  and  frightened  the  animal  by  tap- 
ping him  on  the  head. 

Taking  up  another  phase,  namely,  the  negligence  of 
the  driver,  there  is  some  warrant  for  the  inference  that  he 
did  not  exercise  proper  care  in  his  efforts  to  control  the 
animal,  even  according  to  his  own  statement. 

These  several  matters  were  presented  to  the  jury  by 
the  Court  under  a  reasonably  clear  statement.  We  are 
constrained  to  say  that  there  is  evidence  tending  to  sup- 
port the  theory  of  the  plaintiff  below. 

It  is  next  urged  that  Miss  Jackson  was  guilty  of  proxi- 
mate contributory  negligence.  She  was  passing  from  one 
corner  of  Main  street  to  another  comer.  After  leaving 
the  sidewalk  she  saw  the  mule  coming  and  started  to  turn, 
but  before  getting  out  of  the  way  the  mule  ran  against  her. 
We  are  unable  to  say  that  as  a  matter  of  law  she  was 
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guilty  of  contributory  negligence.  It  would  be  hard  to 
pronounce  any  conduct  caused  by  a  runaway  mule  negli- 
gent. The  rule  to  be  applied  was  that  of  ordinary  care 
under  the  circumstances,  and  this  was  for  the  jury.  It 
was  submitted  to  them  and  found  in  her  favor,  and  we 
cannot  disturb  their  finding. 

No  authorities  are  needed  for  the  proposition  that  if 
the  averments  of  the  declaration  are  supported  a  recovery 
is  authorized.  43  Fed.,  368.  It  is  negligence  to  go  into 
a  much-traveled  highway  with  a  wild  or  unruly  animal  if 
not  harnessed  with  reasonable  security  so  as  to  be  held  in 
check,  or  to  place  the  animal  in  charge  of  a  driver  who 
does  not  exercise  reasonable  care  in  his  efforts  to  control 
him.  It  is  imdoubtedly  true  that  if  this  animal  was  of 
ordinary  gentleness  and  if  he  became  frightened  because 
of  the  intervening  act  of  some  third  party,  there  could  be 
no  recovery.  His  Honor  so  told  the  jury.  But  even  in 
such  case,  there  is  still  the  duty  resting  upon  the  driver 
to  exercise  every  reasonable  precaution  to  hold  the  animal 
in  check  and  prevent  injury  while  driving  upon  a  street 
filled  with  people. 

It  is  said  in  the  fourth  assignment  of  error  that  the 
Court  instructed  the  jury  that  they  might  award  Miss 
Jackson  a  recovery  for  loss  of  time  from  her  employment, 
and  that  the  fact  that  her  employers  continued  her  pay 
voluntarily  was  not  material.  We  are  of  opinion  that 
the  proposition  in  the  abstract  as  laid  down  by  the  Court 
is  sound.  But,  as  applied  to  this  case,  the  instruction  was 
erroneous,  for  the  reason  that  there  was  no  averment  of 
loss  of  time  in  the  declaration.  But  we  are  of  opinion 
that  the  error  thus  committed  was  effectually  cured  by  the 
large  remittitur  required  by  the  Court,  and  that  this  as- 
signment should  be  overruled. 
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In  the  third  assignment  the  amotmt  of  the  verdict  is 
assailed.  It  is  appropriate  that  we  in  this  connection  take 
up  the  matter  of  the  cross-appeal  predicated  upon  remit- 
titur. After  carefully  examining  the  record,  we  have 
reached  the  conclusion  that  we  should  not  disturb  the 
action  of  the  Court  in  requiring  remittitur,  and  that  w© 
should  likewise  approve  his  holding  that  $750  was  not 
excessive.  Appellate  Courts  must  treat  the  actions  of 
Circuit  Court  Judges  on  these  matters  with  the  gravest 
consideration.  While  we  think  the  remittitur  was  a  lib- 
eral cut,  we  are  not  unmindful  of  the  fact  that  the  learned 
Judge  had  the  young  lady  before  him  and  could  himself 
judge  of  the  extent  of  her  injuries. 

Upon  consideration  of  the  whole  case  we  have  reached 
the  conclusion  that  it  should  be  affirmed,  and  that  the 
plaintiffs  in  error  should  pay  all  the  costs. 


W.  L.  Bass  v.  Abdery,  Edwards  &  Co.  et  al. 

Mark  L.  Bass  v.  Ardery,  Edwards  &  Co.  et  ai-. 

(Nashville.    September  Term,  1913.) 

1.  Libel.    Publication  in  a  judicial  proceeding.    When  privileged, 

A  publication  made  in  a  Judicial  proceeding,  although  made  wlth- 
malice,  if  pertinent  to  that  proceeding,  or  if  fairly  supposed 
to  be  pertinent,  is  not  libelous,  but  is  privileged. 

2.  Same.    Sa^me,    Courts  fudges  of  pertinency. 

The  question  of  fjertinency  Is  one  of  law  for  the  Court. 


STATE  OF  TENNESSEE.  683 

Bass  v.  Ardery. 

3.  Same.    What  fiot  pertinent,    Cctse  in  judgment. 

Charges  made  In  a  bill  filed  in  chancery  by  one  tenant  in  com- 
mon against  his  co-tenant  to  collect  his  part  of  the  value  of 
timber  destroyed,  to  the  effect  that  the  party  destroying  the 
timber  or  having  it  done,  had  taken  the  timber  and  refused 
to  account  to  his  co-tenant,  or  had  conspired  with  others  to 
do  so,  and  that  he  with  another  had  partitioned  the  lands  for 
the  purpose  of  acquiring  homestead  to  defeat  the  collection 
by  the  co-tenant  of  his  part  of  the  value  of  the  timber  de- 
stroyed ;  and  charging  those  who  had  been  guilty  of  such  con- 
duct with  being  unscrupulous  and  risky,  men  who  would  com- 
mit trespasses  on  their  neighbors'  lands,  take  valuable  timber 
therefrom  and  cover  up  and  smuggle  their  conduct  to  avoid 
liability,  are  not  libelous. 

4.  Same.     Same,     Presumed  privileged.     How  presumption  over- 

come, 

A  publication  made  In  a  judicial  proceeding  is  prima  facia  priv- 
ileged, and  the  burden  is  on  the  party  alleging  that  it  is 
libelous  to  make  a  showing  against  the  presumption  of  priv- 
ilege. And  to  make  that  showing  facts,  not  legal  conclusions, 
must  be  alleged. 

6.  Same.    Same,    Action  on^  when  hrought. 

An  atcion  on  a  libel  published  in  a  Judicial  proceeding  can  be 
brought  only  when  the  proceeding  in  which  the  libel  was 
published  has  terminated,  or  when  the  libelous  matter  has 
been  stricken  out  and  eliminated  therefrom. 


From  Franklin  County. 


Appeal  from  the  Circuit  Court   of    Franklin  County. 
Nathan  Bachman^  Judge. 

Floyd  Estill  and   Arthur   Crownoveb  for   Plain- 
tiflFs  in  Error. 

Frank  L.  Lynch,  J.  D.  Fults  and  M.  T.  Bryan  for 
Defendants  in  Error. 
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Mb.  Justice  Hughes  delivered  the  opinion  of  the 
"Court. 

The  same  legal  questions  are  involved  in  these  two  cases. 
They  were,  therefore,  heard  together  in  this  Court,  though 
separate  actions.  Demurrers  in  both  were  sustained  in 
the  Circuit  Court  of  Franklin  County,  and  the  suits  dis- 
missed. After  a  demurrer  had  been  filed  in  each  case,  per- 
mission was  sought  and  obtained  to  make  certain  amend- 
ments to  the  declarations,  but  the  amendments  do  not 
appear  to  have  actually  been  made.  The  parties  appear, 
however,  to  have  treated  the  declarations  as  actually 
amended  by  proper  allegations  of  the  facts  sought  to  be 
set  up  by  the  amendments,  and  we  will  so  treat  them. 

The  plaintiff  in  each  of  the  two  cases  seeks  to  recover 
damages  for  alleged  libelous  publications  made  by  defend- 
ants. The  libelous  publications,  it  is  alleged,  were  made 
in  a  bill  filed  in  the  Chancery  Court  at  Winchester,  Ten- 
nessee, by  defendants,  Ardery,  Edwards  &  Co.,  and  the 
individuals  composing  that  firm ;  and  the  controlling  ques- 
tions are,  first,  whether  or  not  the  publications  were  priv- 
ileged; and,  second,  whether  or  not  it  is  necessary,  in  a 
suit  for  damages  for  libelous  publications  made  in  a  ju- 
dicial proceeding,  to  allege  and  show  that  the  proceeding 
in  which  the  libel  was  published  had  terminated,  or  that 
the  libelous  language  had  been  eliminated  from  the  suit 
in  which  it  was  published;  neither  being  alleged  in  the 
case  at  bar. 

The  declaration  filed  by  "William  L.  Bass  contains  six 
counts.  The  first  of  these  counts  charges  the  defendants, 
the  firm  of  Ardery,  Edwards  &  Co.,  and  the  individual 
members  thereof,  with  "falsely  and  maliciously  compos- 
ing and  publishing  of  and  concerning  plaintiff,  who  was 
defendant  in  said  bill  in  Chancery,  the  following  lan- 
guage: 
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"That  the  defendant  Wm.  L.  Bass  from  time  to  time, 
for  the  last  six  or  eight  years,  and  it  may  be  longer,  has 
authorized  his  sons  to  go  upon  the  above  described  tract  of 
land  (meaning  the  tract  of  land  owned  jointly  by  defend- 
ant, Pearson,  and  the  plaintiff)  and  take  the  valuable 
saw-log,  cross-tie  and  cedar  timber  therefrom,  and  sold 
a  considerable  amount  of  timber  from  said  tract  of  land 
to  his  said  sons  and  others,  and  has  utterly  failed  and 
refused  to  account  to  said  Pearson  for  the  value  of  one 
cent  of  the  timber  taken  from  said  tract  of  land";  and 
charges  that  by  that  publication  the  defendants  in  this 
libel  suit,  who  were  complainants  in  the  Chancery  suit 
in  which  the  publication  was  made,  meant  that  Bass  was 
guilty  of  a  breach  of  trust  and  a  betrayal  of  confidence, 
and  to  charge  him  with  dishonesty  and  with  being  guilty 
of  a  fraud ;  all  of  which,  it  is  charged,  was  done  with  in- 
tent to  defame  him,  William  L.  Bass,  and  hold  him  up 
to  public  hatred,  scorn  and  scandal,  contempt,  derision 
and  ridicule,  and  to  cause  him  to  lose  the  good  will,  con- 
fidence, esteem  and  respect  of  the  public  and  of  those 
with  whom  he  was  wont  and  accustomed  to  associate.  The 
second  count  makes  the  same  charges,  adding  simply  that 
by  the  publication  in  the  bill  in  Chancery  the  plaintiffs 
therein,  the  defendants  in  the  suit  for  libel,  had  entered 
into  a  conspiracy  with  his  sons  to  defraud  and  betray 
the  confidence  of  Pearson,  his  co-tenant  in  the  lands,  with 
intention  to  defraud,  etc.  The  third  count  alleges  that 
defendants  falsely  and  maliciously  composed  and  pub- 
lished in  the  bill  in  Chancery  of  and  concerning  plaintiff, 
defendant  in  the  bill  in  Chancery,  that  after  he  was  noti- 
fied to  not  take  the  timber  from  the  lands,  he  had  pro- 
cured a  surveyor  and  gone  onto  and  divided  the  lands  into 
two  tracts  so  as  to  set  up  homesteads  in  them,  and  "in  that 
way  cheat,  wrong  and  defraud  their  (his)  creditors  out 
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of  their  debts,  and  especially  your  complainant's  debt"; 
which  publication  it  is  alleged  was  made  with  intent  to 
defraud,  etc.  The  fourth  count  of  William  L.  Bass'  de- 
claration, and  the  first  count  of  Mark  L.  Bass'  declara- 
tion charge  the  defendants,  complainants  in  the  bill  in 
Chancery,  with  falsely  and  maliciously  composing  and 
publishing  of  and  concerning  them  in  the  Chancery  biU 
as  follows:  ^'Your  complainants  (meaning  the  defend- 
ants) further  charge  that  defendant,  Wm.  L.  Bass  and 
Mark  L.  Bass  (meaning  the  plaintiffs)  are  non-scrupu- 
lous and  risky  men  and  will  commit  wastes  and  trespasses 
upon  their  neighbors'  lands  and  take  their  valuable  timber, 
and  then  cover  up  and  smuggle  their  conduct  and  shun  and 
avoid  their  just  debts  and  liabilities" ;  by  which  publica- 
tion it  is  alleged  the  defendants  meant  that  plaintiff's, 
William  L.  Bass  and  Mark  L.  Bass,  had  fraudulently  and 
falsely  taken  and  carried  away  their  neighbors'  timber 
and  thereby  violated  the  criminal  laws  of  the  State.  The 
fifth  count  of  William  L.  Bass'  declaration,  and  the  second 
count  of  Mark  L.  Bass'  declaration,  charge  the  same  pub- 
lication last  set  out,  simply  varying  the  charge  by  alleg- 
ing that  the  defendants  had  aided,  abetted,  counseled,  hired 
and  procured  the  publication  made;  and  the  sixth  count 
of  William  L.  Bass'  declaration,  and  the  third  count  of 
Mark  L.  Bass'  declaration,  simply  charge  the  same  publi- 
cation, charging  that  defendants  conspired  in  making  the 
publication.  Mark  L.  Bass'  declaration  contains  only  the 
three  counts. 

So  it  is,  the  two  suits  are  based  alone  on  publications 
or  statements  made  in  a  bill  in  Chancery,  which  are  al- 
leged to  have  been  made  with  wrong  motive  and  for  the 
purpose  of  doing  injury  to  plaintiff's  and  by  the  amend- 
ments which  we  have  treated  as  made,  it  is  simply  added 
"that  the  expressions  sued  on  were  irrelevant  and  not  per- 


STATE  OF  TENNESSEE.  687 

Base  V.  Ardery. 

tinent  to  that  case  or  the  issues  in  the  said  Chancery  suit, 
and  that  said  statements  were  not  privileged^';  but  no- 
where in  the  declarations,  as  originally  drafted,  nor  in  the 
amendments,  is  it  set  out  and  shown  what  the  suits  in 
Chancery  was  brought  for,  or  the  subject  matter  and  ob- 
ject of  the  suit,  further  than  is  disclosed  in,  and  can  be 
inferred  from,  the  quotations  already  herein  made.  From 
the  quotations  made  it  appears  that  that  suit  was  probably 
brought  to  recover  the  value  of  timber  taken,  or  alleged 
to  have  been  taken,  from  lands  belonging  to  J.  K.  P. 
Pearson,  a  member  of  the  co-partnership  of  Ardery,  Ed- 
wards &  Co.,  and  one  of  the  defendants  in  these  actions 
on  the  alleged  libelous  publications,  and  that  the  defend- 
ants in  that  suit,  the  plaintiffs  in  the  cases  under  consid- 
eration, had  refused  to  account  to  Pearson  for  his  part  of 
the  timber  so  taken,  and  in  order  to  evade  paying  therefor 
the  plaintiff  William  L.  Bass  had  procured  a  surveyor  and 
divided  the  lands  so  as  to  render  the  interest  owned  by 
William  L.  Bass  exempt  from  execution  by  making  it 
subject  to  the  homestead  right;  and  that  the  defendants 
in  the  Chancery  suit,  the  plaintiffs  in  the  suits  at  law, 
were  the  character  of  men  who  would  do  these  things.  But 
this  is  only  what  we  conceive  to  be  a  legitimate  inference 
as  to  the  nature  and  object  of  the  Chancery  suit  from  the 
meager  disclosures  in  the  declarations  on  those  questions. 

Under  the  state  of  facts  just  set  out,  one  of  the  questions 
arising,  and  made  by  the  demurrers,  is  whether  or  not 
such  publiactions  are  privileged ;  and  this  brings  us  to  the 
principles  of  law  bearing  on  and  controlling  such  publi- 
cations as  are  here  sued  on  with  reference  to  their  being 
privileged  or  otherwise. 

We  have  a  number  of  cases  in  this  State  bearing  more 
or  less  on  this  question,  but  think  it  unnecessary  to  re- 
view any  of  them  except  that  of  Crockett  v.  McLcunakan, 
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1  Cates,  517,  as  that  case  reviews  practically  all  of  the 
prior  pertinent  cases.  In  the  case  referred  to,  speak- 
ing with  reference  to  the  nature  of  publications  made  in 
pleadings  in  suits,  as  to  becoming  the  bases  of  actions  for 
libel,  and  quoting  with  approval  from  the  earlier  case  of 
Lea  V.  White,  4  Sneed,  113,  it  is  said: 

"The  communications  are,  on  account  of  the  occasion 
on  which  they  are  made,  prima  facie,  or,  as  the  books 
have  it,  'conditionally  privileged;  that  is,  they  do  not 
amount  to  defamation  (actionable)  until  it  appears  that 
the  communication  had  its  origin  in  actual  malice  in  fact.' 
In  such  cases  it  will  be  incumbent  on  the  plaintiff  to  show, 
in  addition  to  the  injurious  publication,  malice  in  fact, 
and  that  the  occasion  was  seized  upon  as  a  mere  pretext. 
.  .  .  The  proceedings  connected  with  the  judicature  of 
the  country  are  so  important  to  the  public  good,  the  law 
holds  that  nothing  which  may  therein  be  said  with  probable 
cause,  whether  with  or  without  malice,  can  be  slander,  and 
in  like  manner  that  nothing  written  with  probable  cause 
under  the  sanction  of  such  an  occasion  can  be  libel.  The 
pertinency  of  the  matter  to  the  occasion  is  that  which  is 
meant  by  probable  cause." 

And,  quoting  in  part  with  approval  from,  the  case  of 
Shadden  v.  McElwee,  2  Pickle,  152,  it  is  further  said  in 
the  Crockett-McLanahan  case  that,  "where  the  matter  al- 
leged is  pertinent  to  the  issue,  or  fairly  supposed  to  be  so, 
although  not  in  the  strictest  sense  relevant,  the  pleader  is 
absolutely  privileged,  although  he  may  have  entertained 
sentiments  of  malice  to  the  adverse  party.'  It  is,  moreover 
the  rule  that  the  question  of  pertinency  or  relevancy  is  a 
question  of  law  for  the  Court.  Lea  v.  White,  4  Sneed, 
111)  Shadden  v.  McElwee,  86  Tenn.,  152  (5  S.  W.,  602; 
6  Am.  St.  Rep.,  821)  ;  Jones  v.  Brovmlee  (Mo.),  61  S. 
W.,  795  (53  L.  R.  A.,  448)." 
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These  quotations  establish  these  propositions:  First, 
that  if  the  alleged  libelous  publication  made  in  a  judicial 
proceeding  is  pertinent  to  that  proceeding  it  is  not  libel- 
ous, although  it  may  be  made  with  malice;  and,  second, 
that  whether  pertinent  or  not  it  will  be  privileged  if  fairly 
supposed  to  be  pertinent;  and,  third,  that  the  Courts  are 
the  judges  of  the  question  of  pertinency. 

Applying  these  principles  to  the  cases  under  considera- 
tion, we  do  not  see  how  it  could  be  said  that  the  charge, 
made  in  a  bill  in  Chancery  filed  by  one  tenant  in  common 
against  his  co-tenant  to  collect  his  part  of  the  value  of 
timber  destroyed,  to  the  effect  that  the  party  destroying 
the  timber  or  conspiring  to  have  it  done,  had  taken  the 
timber  and  utterly  failed  and  refused  to  account  to  his  co- 
tenant  for  the  value,  or  that  he  had  conspired  with  others 
to  do  so,  and  that  he  had  himself,  jointly  with  another, 
partitioned  the  lands  for  the  purpose  of  acquiring  home- 
stead in  them  with  the  object  of  defeating  the  collection 
by  his  co-tenant  of  his  part  of  the  value  of  the  timber 
destroyed;  and  to  charge  those  who  had  been  guilty  of 
such  conduct  with  being  non-scrupulous  and  risky,  and 
being  men  who  would  commit  trespasses  on  their  neigh- 
bors' lands,  take  valuable  timber  therefrom,  and  cover  up 
and  smuggle  their  conduct  to  avoid  liability,  could  be  held 
impertinent.  It  occurs  to  us  if  the  suit  in  Chancery  was 
of  the  character  we  have  assumed  it  was,  the  allegations 
made  therein  alleged  to  have  been  libelous  would  have 
been  not  only  such  as  might  have  been  supposed  to  be  per- 
tinent or  relevant,  but  such  as  any  Court  might  have  held 
pertinent  or  relevant. 

But  it  might  be  said  that  this  Court's. inference  as  to 

the  nature,  scope  and  object  of  the  bill  in  Chancery  is  not 

correct;  and  it  is  admitted  that  such  might  be  entirely 

true,  as  the  scope  and  object  of  the  bill  are  not  clearly 

44 
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disclosed.  The  reply  to  that  proposition  would  be  that  the 
very  failure  to  allege  the  scope  and  object  of  the  suit  in 
Chancery  is  itself  a  fatal  defect  in  the  declarations.  How 
can  this  Court  know  that  the  language  used  in  the  bill  in 
Chancery  was  not  pertinent  without  an  allegation  of  the 
nature  of  that  suit  ?  Such  allegations  in  judicial  proceed- 
ings are  prima  facie  privileged  and  the  burden  is  on  the 
party  alleging  that  they  were  libelous  to  make  a  showing 
against  the  presumption  that  they  were  privileged. 

It  is  true  the  amendment,  treating  it  as  having  been 
made,  charges  that  the  language  complained  of,  and  which 
it  is  alleged  was  libelous,  was  "irrelevant  and  not  pertinent 
to  that  case  or  the  issues  in  said  Chancery  suit" ;  but  this 
is  only  the  allegation  of  a  legal  conclusion,  and  not  the  alle- 
gation of  a  fact ;  and  the  Crockett-McLanahan  case  is  di- 
rectly in  point  on  the  proposition  that  the  declarations  in 
such  suits  as  those  imder  consideration  must  allege  the 
facts  and  not  mere  legal  conclusions.  See  also  Cotton  Oil 
Co.  V,  Shamhlin,  17  Pickle,  263;  and  Cumberland,  Etc., 
Co.  V.  Cook,  19  Pickle,  730;  and  cases  cited  in  the  Crock- 
ett-McLanahan case. 

The  next  question  is  whether  or  not  the  declarations 
were  demurrable  because  it  was  not  alleged  in  them  that 
the  Chancery  suit  had  been  terminated. 

The  case  of  Masferson^  v.  Broivri,  72  Fed.  Reporter,  136, 
is  in  point  here.  In  that  case  it  was  held  that  the  statute 
of  limitations  did  not  begin  to  nm  against  an  action  for 
a  libelous  publication  made  in  a  judicial  proceeding  un- 
til after  the  proceeding  had  terminated,  for  the  reason 
that  no  suit  could  be  brought  on  such  libel  until  the  ter- 
mination of  the  suit  in  which  such  libelous  language  was 
used.  After  announcing  in  that  case  the  well  settled  law 
that  actions  for  malicious  prosecutions  could  not  be 
instituted  until  such  prosecutions  were  ended,  and  after 
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calling  attention  to  the  analogies  between  actions  for  dam- 
ages for  malicious  prosecutions  and  actions  for  damages 
for  libelous  words  published  in  judicial  proceedings,  it 
was  said: 

"Without  further  consideration  of  analogies  which  ap- 
pear to  us  to  be  so  close  as  to  lose  their  character  of  analog- 
ies and  become  identical,  we  conclude  that  every  reason 
which  has  been  advanced  or  which  we  can  perceive  for 
holding  that  a  cause  of  action  for  malicious  prosecution 
does  not  exist  until  the  malicious  prosecution  is  terminated 
in  favor  of  the  defendant,  applies  with  equal  force  to  a 
suit  by  the  defendant  for  libel  founded  on  publications 
made  in  the  course  of  the  judicial  proceeding  in  the  first 
suit." 

But,  it  is  said  by  counsel  for  plaintiffs,  that  the  statute 
of  limitations  would  begin  to  run  from  the  time  the  pub- 
lication was  made ;  and  other  reasons  are  insisted  on  why 
,the  rule  applicable  to  actions  for  malicious  prosecutions 
should  not  apply  to  the  cases  at  bar.  The  holding  in  the 
Masterson-Brown  case,  as  just  pointed  out,  meets  the  con- 
tention that  the  statutes  of  limitations  would  begin  to  run ; 
and  there  is  still  another  reason  to  which  attention  is  also 
called  in  the  Masterson-Brown  case  why  the  suit  for  dam- 
ages for  the  alleged  libel  should  not  be  prosecuted  at  the 
same  time  the  alleged  libelous  matter  is  a  part  of  a  pend- 
ing suit,  which  reason  strengthens  the  other  reasons  which 
are  common  to  actions  for  malicious  prosecutions.  The 
reason  referred  to  is  that  impertinent  and  irrelevant  mat- 
ter in  a  judicial  proceeding  may,  on  proper  motion  made 
therefor,  be  stricken  out  and  thereby  eliminated  from  the 
proceeding.    In  the  Masterson-Brown  case  it  is  said: 

"If  the  words  were  not  pertinent  and  material,  they 
would  be  stricken  out  at  the  cost  of  the  pleader  on  motion 
as  impertinent  and  scandulous.    If  not  subject  to  be  thus 
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summarily  dealt  with,  because  pertinent  and  material  to 
the  issue  in  the  suit,  it  seems  clear  that  a  determination 
of  that  suit  against  the  defendant  would  conclusivelj  es- 
tablish as  to  him  the  existence  of  probable  cause.  .  .  . 
As  already  suggested,  if  the  libelous  matter  was  imperti- 
nent, the  defendant  had  the  right  to  have  it  stricken  out 
on  motion,  and  thus  obtain  judgment  in  his  favor  thereon ; 
but  the  plaintiff  would  not  be  heard  to  say  that  he  should 
set  the  statute  of  limitation  running  in  her  favor  when 
she  could,  on  her  own  motion,  have  the  matter  stricken 
out  if  she  chose  to  abandon  it. 

As  against  this  view  counsel  for  plaintiffs  rely  on  lan- 
guage used  in  Townshend  on  Slander  and  Libel  (4th  Ed.), 
page  337,  where  it  is  said:  "In  a  case  where  the  publi- 
cation of  a  proceeding  in  an  action  is  actionable,  the  ag- 
grieved party  need  not  wait  imtil  the  termination  of  the 
action  in  which  such  proceeding  was  had  to  bring  his  suit." 

The  only  authority  cited  for  this  proposition  is  Hodges, 
V.  Eochelagay  7  Legal  News,  363  (Quebec),  a  case  which, 
on  investigation,  we  find  supports  the  proposition;  but  we 
hardly  think  a  Tennessee  Court  should  follow  it  in  the 
face  of  the  contrary  holding  to  which  we  have  referred  and 
from  which  we  have  quoted.  The  Canadian  report  is  in 
French,  which,  we  take  it,  indicates  that  it  could  not  be 
considered  an  English  authority,  and  the  opinion  itself, 
instead  of  going  into  the  question  at  length  and  discussing 
it  as  is  done  in  the  case  of  Masterson  v.  Brown,  supra,  to 
the  contrary  does  but  little  more  than  announce  the  legal 
proposition.  Further,  we  find  the  case  of  Moody  v.  Lib- 
hey,  1  Abb.  &  N.  Cas.  (N.  T.),  154,  cited  in  25  Cyc,  432, 
as  holding  with  the  case  of  Masterson  v.  Brown,  but  we 
have  not  had  access  to  this  New  York  authority.  We  pre- 
fer following  the  Federal  case  with  which  the  New  York 
case  appears  to  be  in  line,  and  which  is  supported  by  sub- 
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stantial  reasons,  rather  than  following  the  Canada  case, 
which  we  do  not  consider  authority  of  as  high  a  character 
in  Tennessee  as  the  others,  and  which  does  no  more  than 
merely  announce  the  legal  propositions. 

The  judgments  of  the  lower  Court  are  affirmed,  and 
each  plaintiff  in  error  is  taxed  with  the  costs  of  his  suit. 


Ben  Elliott  v.  Mrs.  L.  Battle. 

1.  EsTBAY.     Right  of  owner  upon  finding  to  bring  replevin  for. 

Delay  of  ten  days  toithout  prepayment  of  keep. 

The  owner  of  an  estray  may  upon  finding  his  animal  in  posses- 
sion of  a  taker-up  bring  replevin  after  wrongful  refusal  of 
the  taker-up  to  deliver;  and  he  is. not  bound  to  wait  ten  days, 
nor  Is  he  required  to  prepay  or  tender  the  charges  for  the 
animal's  keep  if  the  taker-up  is  arbitrary  or  unreasonable  in 
his  claim  of  expenses. 

2.  Same.    Lien  of  taker-up  for  keep. 

The  taker-up  of  an  estray  is  entitled  to  his  reasonable  expenses 
and  they  constitute  a  lien  upon  the  animal,  but  this  lien  can- 
not be  asserted  against  the  demand  of  the  owner  for  posses- 
sion until  fixed  by  agreement  or  until  appraised  as  provided 
by  statute  in  case  of  disagreement. 

3.  Same.    Loss  of  lien.    Refusal  to  treat, 

A  taker-up  who  refuses  to  treat  with  the  owner  as  to  his  ex- 
penses and  delays  having  an  appraisement  until  action  of 
replevin  is  brought  loses  his  lien. 


Fkom  Davidson  County. 


Appeal  in  error  from  the  First  Circuit  Court  of  Da- 
vidson County.    T.  J.  McMorrouoh,  Special  Judge. 
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W.  S.  IfoBLE  for  Plaintiff  in  Error. 

Theo.  Parker  for  Defendant  in  Error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

Upon  the  trial  of  this  case  in  the  Court  below  by  Spe- 
cial Judge  T.  J.  McMorrough  without  the  intervention  of 
a  jury,  the  following  statement  of  facts  was  found  and 
filed  by  him  at  the  request  of  the  litigants : 

"The  plaintiff  (Mrs.  Battle)  is  the  owner  of  a  mare 
which  got  away  on  the  Gallatin  pike.  The  animal  was 
lost  on  Friday,  December  20,  1912.  The  mare  wandered 
to  defendant's  house,  about  one-half  mile  from  the  pike, 
in  the  general  direction  of  plaintiff's  house,  and  wan- 
dered into  defendant's  field  and  was  taken  up  as  an  estray 
on  December  21,  1912,  about  ten  o'clock  a.m.,  and  he  held 
her  as  an  estray  until  she  was  replevined  from  him  on 
December  31,  1912,  at  five  o'clock  p.m.  Defendant  fed 
the  mare  and  gave  her  treatment  (the  mare  had  been  in- 
jured in  an  automobile  accident  the  day  she  escaped),  for 
which  he  claims  $7.00  compensation;  but  the  plaintiff 
offered  to  pay  $4.00.  The  defendant  took  no  steps  as  di- 
rected by  statute.  Jim  Chism,  who  had  the  mare  hired 
and  was  using  her  on  the  day  she  escaped,  learned  of  her 
whereabouts  on  December  25,  1912,  and  went  to  see  the 
defendant  to  get  the  mare,  and  after  some  efforts  at  com- 
promise, he  failed  to  get  her,  and  on  December  31,  1912, 
the  plaintiff,  the  owner,  brought  this  suit  as  stated.  De- 
fendant insists  that  imder  these  facts,  the  suit  was  prema- 
ture, and  also  that  it  cannot  be  maintained  without  pay- 
ment of  just  compensation,  and  the  plaintiff  insists  that 
defendant  is  not  entitled  to  possession  because  he  did  not 
comply  with  the  statute." 

The  learned  Special  Judge  was  of  opinion  that  Mrs. 
Battle  was  entitled  to  possession  of  the  horse,  and  sus- 
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tained  her  replevin  suit.  Elliott  excepted  and  is  prosecut- 
ing this  appeal.  These  findings  of  fact  are  not  as  full  as 
they  could  be,  but  this  is  owing  wholly  to  the  failure  of 
counsel,  for  the  statement  contains  or  is  but  a  repetition 
of  the  agreed  statement  of  facts.  From  it  it  is  best  that 
we  deduce  that  which  clearly  appears  or  is  inferable. 

Mrs.  Battle  is  the  owner  of  the  mare  in  question.  The 
mare  escaped  and  became  an  estray  and  was  taken  up 
by  the  defendant.  We  shall  presume  that  the  defendant 
was  a  householder,  so  as  to  come  within  the  purview  of  the 
estray  statutes.  He  fed  and  attended  to  the  animal  for 
several  days.  About  six  days  after  the  animal  got  into  his 
enclosures  the  agent  and  bailee  of  the  owner  appeared  and 
demanded  the  return  of  the  animal.  Elliott  claimed  $7.00 
for  feed  and  keep.  The  bailee  and  agent  offered  $4.00. 
They  disagreed  and  suit  was  brought  without  tender  of 
any  amount  by  the  owner.  We  are  unable  to  determine 
the  exact  amount  to  which  Elliott  was  entitled,  but  shall 
assume  that  six  or  seven  dollars  was  not  too  much  for  her 
keep  for  ten  days.  Mrs.  Battle,  however,  thought  the 
charges  unreasonable.  Elliott  made  no  effort  to  advertise 
the  mare. 

These  facts  call  for  a  construction  of  our  estray  laws. 
There  is  nothing  in  the  contention  of  learned  counsel  for 
Elliott  that  this  suit  was  premature  because  instituted  be- 
fore the  expiration  of  ten  days.  The  real  owner  of  an 
estray  may  bring  replevin  at  any  time  after  he  discovers 
where  his  animal  is.  But  we  shall  pretermit  for  the  pres- 
ent the  conditions  precedent  to  his  right  to  sue. 

It  is  provided  by  section  2763  of  Shannon's  Code  that 
the  taker-up  of  a  stray  shall  within  ten  days  have  the  ani- 
mal viewed  and  appraised  by  two  freeholders  or  house- 
holders and  have  the  certificate  of  appraisement  signed. 
By  sections  2764  and  2765  it  is  provided  that  the  taker-up 
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shall  within  fifteen  days  after  appraisement  deposit  a  fee 
of  one  dollar  with  the  ranger,  and  by  2767  and  2768  it 
is  further  provided  that  if  the  owner  does  not  appear  and 
claim  the  animal,  the  ranger  shall  advertise  in  a  news- 
paper  the  taking  up  of  the  estray,  together  with  a  descrip- 
tion of  the  animal.  Section  2770  directs  that  the  owner 
may  at  any  time  within  twelve  months  appear  and  demand 
the  stray  by  paying  the  ranger's  charges  and  the  expenses 
of  the  taker-up,  the  latter  to  be  ascertained  by  the  judg- 
ment of  three  freeholders  to  be  appointed  by  a  justice  of 
the  peace.  These  charges  are  thence  made  a  virtual  lien 
upon  the  stray. 

A  taker-up  who  has  delayed  appraisement  and  adver- 
tisement until  the  very  last  moment  of  the  ten  days  in 
which  to  do  these  things,  and  who  refuses  to  procure  an 
estimate  of  his  expenses  cannot  assert  a  lien  upon  the 
estray  so  as  to  defeat  the  demand  of  the  owner  for  pos- 
session. 

We  have  no  decisions  bearing  directly  upon  this  point, 
but  there  are  two  cases  which  may  be  referred  to  as  sup- 
porting the  proposition  that  until  the  taker-up  has  pro- 
ceeded to  appraise  or  to  advertise  as  required  by  estray 
laws,  he  has  no  special  property  in  or  lien  upon  the  estray ; 
and  this  regardless  of  the  question  as  to  whether  the  ten 
days  had  expired.  Duncan  v.  Starr,  9  Lea,  238;  Cain 
V.  Kelly,  4  Hump.,  474.  The  rule  at  the  common  law 
was  and  is  that  the  finder  of  lost  property  has  no  lien  upon 
the  lost  article  or  animal  for  its  keep,  and  cannot  resist 
the  action  of  the  owner  to  recover  possession.  Wood  v. 
Pearson,  45  Mich.,  313.  The  assertion  of  a  claim  so  at 
variance  with  the  common  law  must  be  based  upon  a  statute 
expressly  or  clearly  implying  that  this  may  be  done.  Ref- 
erence must,  therefore,  be  had  to  the  estray  statutes  of  our 
State.     From  these  it  is  apparent  that  the  expenses  of  the 
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taker-up  do  not  become  a  charge  or  lien  until  they  shall 
have  been  ascertained  in  a  certain  way.  The  taker-up 
cannot  arbitrarily  assert  his  right  to  a  particular  sum  and 
oppose  the  right  of  the  owner  to  claim  possession.  If  he 
intends  to  collect  charges  he  must  pursue  the  statute  in 
case  the  owner  and  he  cannot  agree.  Mills  v.  Fortune,  14 
N".  D.,  460.  He  can  recover  these  expenses  or  retain  pos- 
session only  upon  showing  that  he  has  had  an  appraise- 
ment and  an  ascertainment  of  these  charges  as  prescribed 
by  the  statutes ;  idem.  He  loses  his  right  to  a  lien  if  he 
obstinately  refuses  to  treat  with  the  owner  about  charges 
or  if  he  neglects  to  pursue  the  statute.  Heinke  v.  Helm, 
96  Neb.,  746. 

A  party  asserting  the  right  to  retain  possession  of  an 
estray  as  against  the  owner  has  the  burden  of  showing  that 
he  is  entitled  to  assert  possession.  Mills  v.  Fortune,  supra. 
There  is  no  law  justifying  him  in  asserting  his  claim 
for  keep  at  an  arbitrary  sum;  section  2770  points  out  a 
way  in  which  this  can  be  ascertained,  and  this  section  in 
our  opinion  has  application  to  a  situation  arising  before 
the  expiration  of  the  ten-day  limit.  The  decisions  of 
other  States  which  we  have  examined  hold  that  the  taker- 
up  must,  within  a  reasonable  time,  proceed  to  have  an  ap- 
praisement and  to  make  advertisement;  and  in  the  Mills- 
Fortune  case,  supra,  it  is  said  that  it  was  his  duty  to  pro- 
ceed in  this  manner  with  reasonable  dispatch. 

It  was  shown  in  this  case  that  the  owTior  or  agent  ten- 
dered $4.00  on  the  fourth  day  after  the  mare  was  taken 
up.  Presumptively  this  was  about  reasonable.  The  taker- 
up  should  have  either  accepted  this  $4.00  or  have  resorted 
to  the  statutory  method  of  making  an  estimate;  or  else  he 
should  have  agreed  with  the  owner  upon  some  method  of 
computing  expenses. 

The  judgment  of  the  lower  Court  is  affirmed. 
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Mbs.  Belle  Bowers,  by  Xext  Feiend,  W.  J.  Winsett, 

V.  Abe  Henning  et  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Nashville.    December  Term,  1913.) 

1.  Husband  and  Wife.    Deed  hy  conveying  toife's  realty  when  she 

is  a  minor,  voidable. 

A  deed  by  husband  and  wife,  duly  executed,  conveying  the  wife's 
realty  when  the  wife  Is  a  minor,  Is  not  void  but  voidable  at 
the  election  of  the  wife. 

2.  Same.    Same.    How  may  he  avoided. 

Such  deed  as  that  mentioned  may  be  avoided  by  the  wife  in 
either  of  these  ways:  (1)  By  executing  a  deed  to  the  same 
lands  to  a  third  person  after  the  married  woman  has  attained 
her  majority;  (2)  by  entering  on  the  lands  and  taking  pos- 
session and  declaring  dissent  from  the  deed;  (3)  by  a  suit 
for  the  lands,  and  such  suit  may  be  brought  by  next  friend. 

3.  Same.    Same.    Wife's  right  to  possession  after  deed  avoided. 

Under  statutory  modifications  of  the  common  law,  In  Tennessee 
the  wife,  on  avoiding  and  setting  aside  her  voidable  deed 
convejrlng  realty,  may,  in  the  lifetime  of  her  husband,  repos. 
sess  herself  of  the  realty. 

4.  Same.  Same.  Wife's  right  to  rents  and  profits  on  avoiding  deed. 

On  avoiding  such  voidable  deed  as  that  mentioned  the  wife  may 
require  her  vendee  to  account  for  rents  and  profits  accruing 
only  from  the  date  of  bringing  suit  to  avoid  the  deed. 

5.  Same.    Same.    Vendee's  right  to  enhanced  value  by  permanent 

improvements  and '  to  purchase  money  paid  to  the  married 
woman  vendor,  and  to  taxes  paid  by  him. 

The  vendee  of  the  married  woman  who  avoids  her  deed  to 
realty  because  an  Infant  when  It  was  made  Is  entitled  to  be 
reimbursed  the  amount  to  which  the  Improvements  put  on 
the  lands  have  enhanced  Its  value,  counting  the  value  as  of 
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the  date  the  lands  are  surrendered  to  her,  and  entitled  to  the 
purchase  money  paid  to  her  or  which  she  got  the  direct  benefit 
of,  and  to  taxes  he  has  paid,  but  not  to  purchase  money  paid  to 
the  husband,  though  the  wife  may  have  indirectly  gotten  some 
benefit  from  it ;  and  to  secure  repayment  of  these  matters  he 
is  entitled  to  a  lien  on  the  realty. 

6.  SA.ME.    Same.    Same,    Whether  vendee^s  right  can  he  asserted 
without  cross  hUl. 

It  appears  the  vendee's  rights,  as  stated  in  the  last  preceding 
division  of  this  syllabus,  may  be  declared  in  the  absence  of  a 
cross  bill  or  other  pleading  by  him,  yet  it  is  best  for  him  to 
seek  by  proper  averments  and  prayer  afiirmative  relief. 


From  Davidson  County. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
John  Allison,  Chancellor. 

Jno.  p.  Atkinson  for  Complainants. 

Parks  &  Bell  for  Defendants. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

Mrs.  Belle  Bowers,  a  married  woman,  suing  by  W.  J. 
Winsett  as  her  next  friend,  filed  the  original  bill  in  this 
cause  in  the  Chancery  Court  of  Davidson  County,  seeking 
to  have  a  deed  which  she  and  her  husband  had  executed 
to  defendant  Abe  Henning  declared  void  on  the  ground 
that  she  was  a  minor  at  the  time  it  was  executed,  she 
being  then  both  a  married  woman  and  a  minor ;  and  ask- 
ing that  the  claims  of  Henning  undef  the  deed  be  de- 
clared a  cloud  on  her  title  and  removed  therefrom;  and 
asking  a  decree  for  rents  and  profits  during  the  time  the 
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property  was  in  the  possession  of  the  vendee ;  and  seeking 
a  reference  to  ascertain  the  value  of  such  rents  and  profits. 
The  bill  also  makes  the  husband  of  complainant  a  party 
defendant.  The  vendee,  Abe  Henning,  filed  an  answer 
denying  all  material  allegations  of  the  bill  except  that  the 
property  in  question  had  been  conveyed  to  him  by  com- 
plainant and  her  husband.  It  is  admitted  in  the  answer, 
however,  that  the  legal  title  to  the  property  was  in  Mrs. 
Bowers  at  the  time  she  and  her  husband  made  the  con- 
veyance to  defendant  Henning,  but  it  is  pleaded  that  the 
purchase  of  the  property  at  the  time  the  legal  title  was 
acquired  by  Mrs.  Bowers  had  been  made  by  the  husband, 
and  that  such  part  of  the  consideration  as  was  then  paid  was 
paid  by  the  husband ;  and  it  is  further  set  out  and  pleaded 
that  certain  notes  which  had  been  given  for  that  part  of  the 
purchase  price  not  paid  in  cash  had  been  signed  by  both 
husband  and  wife,  and  that  certain  improvements  which 
had  been  made  on  the  property  while  the  legal  title  was 
vested  in  Mrs.  Bowers  were  placed  there  by  the  husband ; 
and  it  is  pleaded  that,  while  the  legal  title  was  in  the  wife, 
the  husband  was  to  all  intents  and  purposes  the  owner  of 
the  lands.  It  is  further  pleaded  that  if  the  complainant 
was  a  minor  at  the  time  of  her  conveyance  to  defendant 
Henning  that  fact  was  intentionally  and  fraudulently  con- 
cealed from  him  by  both  husband  and  wife,  and  that  in 
addition  thereto  she  was  held  out  as  legally  competent  to 
convey,  all  of  which  it  is  said  in  the  answer  was  done  for 
the  purpose  of  defrauding  the  vendee.  It  is  further 
pleaded  that  the  wife  had,  preceding  the  time  of  the  con- 
veyance to  Henning,  joined  her  husband  in  making  other 
conveyances,  and  that  at  the  time  of  the  conveyance  in 
question  the  husband  was  acting  as  a  real  estate  dealer, 
and  that  he  acted  in  the  matter  of  making  the  sale  to  de- 
fendant as  the  agent  of  his  wife.      Defendant  Henning 
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also  pleads  that  at  the  time  he  purchased  the  property  in 
question  there  were  outstanding  against  it  purchase  money 
notes  which  had  been  executed  by  complainant  and  her 
husband  to  the  amount  of  $430,  and  that  he  assumed  and 
paid  these  purchase  money  notes  as  a  part  of  the  consid- 
eration for  the  purchase  made  by  him ;  and  he  also  pleaded 
that  there  was  a  mortgage  on  the  property  at  the  time  he 
bought  of  $200,  which  had  been  executed  by  complainant 
and  her  husband,  and  that  this  had  been  paid  by  him  as 
part  of  the  consideration  for  the  property,  and  that  the 
balance  of  the  consideration  (total  amount  to  be  paid  by 
him  being  $1,800),  was  paid  to  the  husband  as  the  agent 
of  the  wife,  and  he  says  that  the  wife  got  the  benefit  of 
this  in  the  purchase  of  other  property.  He  also  pleaded 
that  he  had  made  certain  improvements  on  the  property 
after  his  purchase,  which  he  says  had  enhanced  the  value 
of  the  property  from  $(1,800,  the  amount  he  paid  for  it, 
to  $3,000 ;  and  while  he  does  not  file  his  answer  as  a  cross- 
bill, or  otherwise  seek  affirmative  relief,  it  is  the  insistence 
of  his  counsel  that  if  the  conveyance  to  him  should  be 
held  void  at  the  election  of  complainant  she  should  be  re- 
quired to  restore  to  him  the  purchase  money  and  the  value 
of  the  improvements  put  on  the  property. 

The  case  was  heard  before  the  Chancellor  on  the  plead- 
ings and  evidence  offered  on  behalf  of  both  parties,  and 
the  bill  was  dismissed.  Complainant  appealed  to  this 
Court  and  has  here  assigned  the  action  of  the  Chancellor 
in  dismissing  the  bill  as  error. 

The  facts  are  that  in  1906  the  Realty  Savings  Bank  & 
Trust  Co.  of  Nashville  conveyed  to  Mrs.  Bowers  as  a  part 
of  her  general  estate  a  certain  triangular  piece  of  land, 
being  a  portion  of  a  city  block  situated  in  the  city  of  Nash- 
ville, the  consideration  for  which  was  the  sum  of  $29  paid 
in  cash  and  eighty-six  notes  for  $5  each,  signed  by  both 
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Mrs.  Bowers  and  her  husband,  one  note  being  payable  each 
successive  month  thereafter  for  eighty-six  months;  but 
none  of  the  notes  had  been  paid,  when,  on  January  22, 
1907,  complainant  and  her  husband  joined  in  a  deed  show- 
ing due  and  proper  acknowledgment,  and  containing  the 
usual  covenants,  conveying  a  part  of  this  property,  on 
which  certain  buildings  and  structures  had  been  erected 
after  the  conveyance  to  Mrs.  Bowers,  to  the  defendant 
Abe  Henning  for  the  sum  of  $1,800.  At  the  time  of  the 
conveyance  to  Henning  there  was  a  mortgage  on  the  prop- 
erty securing  $200,  which  had  been  executed  by  complain- 
ant and  her  husband  after  the  conveyance  to  complainant. 
Henning,  the  purchaser,  paid  off  the  purchase  money  notes 
outstanding  against  the  property,  for  the  security  of  which 
a  lien  had  been  retained  in  the  deed  to  Mrs.  Bowers.  These 
notes,  with  interest  on  them  at  the  time  of  the  sale  to  Hen- 
ning, amounted  to  $444.76.  He  also  paid  off  the  $200 
'ndebtedness,  to  secure  which  the  property  had  been  mort- 
gaged, and  paid  the  balance  of  the  consideration  of  $1,800 
to  the  husband  by  check.  The  $200,  to  secure  which  the 
property  had  been  mortgaged,  had  been  borrowed  by  the 
husband,  and  the  wife  had  gotten  no  benefit  therefrom. 
The  amount  paid  to  the  husband  was  used  by  him,  and 
the  wife  got  no  part  of  or  direct  benefit  from  it. 

As  to  the  $29  which  had  been  paid  on  the  property  at 
the  time  it  was  deeded  to  Mrs.  Bowers,  both  she  and  her 
husband  swear  it  was  her  property.  They  also  both  swear 
that  the  structures  which  had  been  erected  on  the  prop- 
erty, and  were  there  when  it  was  deeded  to  Henning,  had 
been  placed  there  out  of  her  means,  some  of  which,  accord- 
ing to  their  testimony,  she  had  made  by  keeping  boarders 
and  selling  groceries,  and  some  had  been  given  to  her  by 
her  husband;  and  we  find  no  evidence  of  fraud  in  con- 
nection with  the  purchase  of  this  property  in  the  name 
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of  the  wife,  or  in  the  making  of  improvements  on  it.  So 
far  as  the  evidence  shows,  no  creditor  of  the  husband  was 
affected  by  his  giving  to  her  any  money  that  may  have 
gone  into  the  property  either  as  part  of  the  payment  of 
$29  paid  on  it  when  deeded  to  Mrs.  Bowers,  or  in  the 
placing  of  the  improvements  thereon.  Nor  do  we  find 
any  evidence  of  fraud  in  connection  with  the  failure  to 
disclose  the  age  of  the  wife  to  Mr.  Henning  at  the  time 
of  the  sale  to  him.  While  it  is  established  as  a  fact  that 
she  was  then  not  quite  eighteen  years  old,  the  record  con- 
vinces us  that  neither  husband  nor  wife  at  that  time 
thought  that  a  material  circumstance,  they  both  being  un- 
der the  impression  that  a  married  woman  could  convey 
her  real  estate  by  her  husband  joining  her,  regardless  of 
her  age.  Nor  do  we  think  the  fact  that  the  husband  ne- 
gotiated the  trade  with  Henning  at  all  material.  The  un- 
disputed fact  is  that  on  the  19th  of  January  the  proposi- 
tion to  purchase  was  made  by  Mr.  Henning  in  which  it 
was  shown  that  the  property  was  the  property  of  Mrs. 
Belle  Bowers,  a  married  woman,  and  that  the  proposition 
was  the  same  day  accepted  by  the  husband,  F.  E.  Bowers, 
while  the  deed  was  not  executed  until  January  22d,  or 
three  days  thereafter,  and  during  this  three  days  Mr.  Hen- 
ning is  not  shown  to  have  made  any  inquiry,  or  effort 
whatever,  to  ascertain  the  age  of  Mrs.  Bowers,  or  whether 
she  for  any  reason  was  incapacitated  to  make  a  deed.  Fur- 
ther, according  to  his  own  testimony,  negotiations  had  been 
pending  for  something  like  a  month,  and  during  all  this 
time  he  had  never  so  much  as  inquired  who  the  owner  was. 
Nor  do  we  regard  it  as  material  that  Mrs.  Bowers  had 
joined  her  husband  in  the  execution  of  other  deeds  or 
other  transaction  in  regard  to  real  estate  before  the  execu- 
tion of  the  deed  to  Henning.  Another  fact  entering  into 
a  consideration  and  disposition  of  the  case  is  that  Henning 
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tore  away  some  of  the  improvements  that  had  been  placed 
on  the  lot  while  owned  by  Mrs.  Bowers  and  put  other  im- 
provements thereon.  The  case  presented  is  simply  one  of  a 
minor  who  was  at  the  time  also  a  married  woman  joining 
with  her  husband  in  making  a  conveyance  of  real  estate, 
title  to  which  was  in  her,  to  a  purchaser  who  paid  part  of 
the  consideration  in  discharge  of  the  purchase  money 
which  she  had  contracted  to  pay  when  she  purchased  and 
which  was  a  lien  on  the  land  at  the  time,  and  a  part  to  the 
husband,  and  who  thereafter  further  improved  the  prop- 
erty after  removing  some  improvements  there  when  he 
purchased. 

The  first  question  arising  on  this  state  of  facts  is  the 
right  of  Mrs.  Bowers  to  maintain  this  suit. 

In  the  case  of  Wheaton  v.  East,  5  Yearg.,  41,  decided 
in  1833,  the  question  of  the  right  of  one,  who,  while  an 
infant,  has  executed  a  deed  for  a  valuable  consideration, 
to  avoid  it,  was  considered ;  and  it  was  there  held  that  such 
deed  is  not  void  but  voidable,  and  might,  at  the  election  of 
the  vendor  on  arriving  at  his  majority,  be  avoided;  and 
this  holding  has  been  often  approved  by  our  Supreme 
Court  since  then.  Some  of  the  cases  approving  it  are  cases 
where  the  conveyances  were  made  by  husbands  and  their 
wives  where  the  wives  were  at  the  time  minors.  Scott  v. 
Buchanan,  11  Humph.,  467;  Matherson  v.  Davis,  2  Cold., 
443 ;  Dodd  v,  Benthal,  4  Heisk.,  601 ;  Bradshaw  v.  Van- 
Yelkenburg,  13  Pickle,  316,  are  cases  of  this  character. 
These  cases  settle  the  doctrine  as  it  is  expressed  in  the 
case  of  Scott  v.  Buchanan,  that  such  deed  is  not  void  but 
is  "effectual  to  pass  and  vest  in  the  vendee,  a  title  in  fee 
lo  the  land,  according  to  the  terms  and  purport  of  the 
deed;  subject,  however,  to  be  avoided  at  the  election  of  the 
infant,  after  the  removal  of  her  disability."  In  fact,  the 
law  is  so  well  settled  to  this  effect  that  it  is  deemed  un- 
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necessary  to  make  further  quotations  or  cite  further  author- 
ities. And,  as  further  pointed  out  in  the  case  of  Scott  v. 
Buchanan,  supra,  the  infant  may  disaffirm  after  arriving 
at  age  by  either  of  three  methods :  First,  by  executing  a 
deed  to  a  third  person  for  the  same  lands  after  the  infant 
has  come  of  age ;  second,  by  making  an  entry  on  the  land, 
reclaiming  it  and  declaring  her  dissent  to  the  deed;  and, 
third,  by  suit  for  the  land.  The  complainant  in  the  case 
at  bar  has  elected  to  pursue  the  course  of  bringing  suit, 
suing  by  next  friend  as  she  had  the  right  to  do  under  the 
holdings  in  Coleman  v.  Satterfield,  2  Head,  259 ;  McCal- 
lum  c.  Petigrew,  10  Heisk.,  394 ;  Key  v.  Snow,  6  Pickle, 
663,  and  other  cases ;  and  under  all  of  our  holdings  we 
think  it  clear  she  has  the  absolute  right  to  avoid  her  deed, 
and  that  the  Chancellor  was  wrong  in  decreeing  otherwise. 

Two  other  questions  arising,  which  we  will  now  con- 
sider, are:  First,  whether  the  wife  can  regain  possession 
of  the  lands  during  the  life  time  of  her  husband,  or  whether 
her  suit  can  be  maintained  only  for  the  purpose  of  remov- 
ing the  claim  of  her  vendee  as  a  cloud  on  her  title,  the  pur- 
chaser to  be  left  in  possession  during  the  life  of  the  hus- 
band ;  and,  second,  to  what  extent,  if  at  all,  she  can,  if 
entitled  to  the  possession,  hold  her  vendee  liable  for  rents 
and  profits  during  the  time  he  has  been  in  possession  un- 
der the  deed  to  him. 

As  to  the  right  of  the  wife  to  regain  possession,  we  have 
a  statute  foimd  in  Shannon's  Code,  section  4234,  which 
is  controlling.  This  statute  was  passed  at  the  session  of 
our  Legislature  held  in  1849-50,  and,  as  brought  forward 
in  Shannon's  Code,  is  as  follows : 

"The  interest  of  the  husband  in  the  real  estate  of  his 

wife,  acquired  by  her,  either  before  or  after  marriage,  by 

gift,  devise,  descent,  or  in  any  other  mode,  shall  not  be 

sold  or  disposed  of  by  virtue  of  any  judgment,  decree,  or 

45 
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execution  against  him ;  nor  shall  the  husband  and  wife  be 
ejected  from  or  dispossessed  of  such  real  estate  of  the  wife 
by  virtue  of  any  such  judgment,  sentence,  or  decree;  nor 
shall  the  husband  sell  his  wife's  real  estate  during  her  life 
without  her  joining  in  the  conveyance  in  the  manner  pre- 
scribed by  law  in  which  married  women  shall  convey 
lands." 

In  the  case  of  Coleman  v.  Satterfield,  2  Head,  259,  it 
is  said : 

"It  is  true,  that,  by  the  common  law,  the  husband,  by 
marriage,  gains  an  estate  of  freehold  in  the  lands  of  his 
wife,  in  her  right,  which  continues  at  least  during  their 
joint  lives,  and  may  possibly  last  during  his  own  life.  And 
this  interest  he  may,  by  his  own  deed,  convey  to  another, 
and  the  conveyance  will  operate  to  vest  the  purchaser  with 
the  husband's  estate ;  or  the  husband  may  voluntarily  suf- 
fer a  disseizin,  or  acquiesce  in  a  wrongful  ouster  of  pos- 
session ;  and  in  neither  case  can  the  wife,  separately,  take 
any  step  at  law  or  in  equity  to  regain  the  possession ;  she 
is  without  a  remedy,  by  the  common  law,  so  long  as  the 
coverture  lasts.  But,  still,  her  ultimate  fee  simple  interest 
is  not  affected  during  her  disability,  and  on  its  termination, 
she  will  be  remitted  to  her  right  of  action  to  recover  the 
possession. 

"But  though  the  husband,  by  his  own  act,  may  defeat 
the  wife's  enjoyment  of  the  possession  and  profits  of  her 
land,  by  the  principles  of  the  common  law,  yet  he  has  no 
power  over  her  title  or  interest  in  fee ;  of  this  she  can  only 
be  divested  of  her  own  voluntary  act,  in  the  form  pre- 
scribed by  law.  x\nd  the  attempt  to  deprive  her  of  it  by 
fraud  or  force,  either  on  the  part  of  her  husband,  or  a 
stranger,  furnishes  her  a  clear  ground  for  redress  in  equity, 
where  a  married  woman  may  sue  separately. 
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"In  this  view,  upon  general  principles,  the  bill  might 
well  be  sustained  so  far,  at  least,  as  it  seeks  to  have  the 
deed  set  aside.  But  under  the  Act  of  1849-1850,  her 
right  to  relief  is  perhaps  broader  and  more  ample.  By 
that  Act,  the  common  law  is  materially  changed.  It  not 
only  protects  the  husband's  interest  in  the  lands  of  his 
wife  from  seizure  and  sale  by  his  creditors,  during  her 
life,  but  it  likewise  disables  the  husband  to  sell  or  dispose 
of  such  interest,  by  his  own  act,  during  the  wife's  lifetime, 
without  her  joining  in  the  conveyance.  By  the  necessary 
construction  of  this  Act,  the  wife  cannot  be  deprived 
either  of  the  title,  or  possession  of  her  lands,  except  by 
her  own  voluntary  act.  And  if  a  conveyance  has  been 
procured  from  her  by  fraud  or  other  improper  means, 
whether  by  husband  or  by  a  stranger,  she  may  maintain 
a  bill  to  have  it  set  aside,  and  to  have  possession  restored 
to  her — ^making  the  husband  a  party  defendant." 

In  McCailum  v.  Petigrew,  10  Heisk.,  394,  our  Supreme 
Court,  in  referring  to  the  statute  which  has  just  been  set 
out,  says,  "we  think  by  a  fair  construction  of  the  Act  of 
1849-1850,  and  by  giving  effect  to  its  spirit  and  intent, 
which  is,  that  the  wife  shall  not  by  the  act  of  her  husband 
be  deprived  of  the  possession  of  her  land,  it  secures  to  her 
when  necessary  the  right  to  prosecute  by  next  friend  a 
separate  action  to  recover  her  possession.  .  .  .  The  ob- 
ject of  the  Act  of  1849-1850  was  to  protect  the  posses- 
sion of  the  wife  against  the  acts  of  her  husband,  and  when- 
ever he  has  executed  his  deed  for  the  land,  whether  he 
would  be  estopped  by  it  from  joining  in  the  prosecution 
of  an  action  to  recover  the  land  or  not,  this  Act  gives  to 
the  wife  a  right,  independent  of  and  against  the  act  of 
her  husband,  to  be  restored  to  the  possession  of  her  land." 

The  holding  in  the  Coleman-Satterfield  case,  it  can  be 
also  said  in  this  connection,  met  the  express  approval  of 
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our  Supreme  Court  in  the  later  case  of  Oarth  v.  Fort,  15 
Lea,  683 ;  and  in  the  still  later  case  of  Key  v.  Snow,  6 
Pickle,  663,  that  Court  again  approved  the  holding  in  the 
Coleman-Satterfield  case,  quoted  at  length  from  it;  and 
also  the  holding  in  the  McCallum-Petigrew  case  announc- 
ing that  "the  Act  of  1849-1850  was  intended  to  secure 
to  the  wife  the  use  and  enjoyment  of  the  estate  during  her 
life." 

True,  there  are  some  cases,  as  those  of  Dodd  v.  Benthal, 
already  herein  referred  to,  and  Aiken  v.  Suttle,  4  Lea,  103, 
where  the  wife  was  denied  the  right  of  possession  during 
the  life  of  the  husband,  although  her  deed  was  adjudged 
voidable ;  but  in  these  cases  the  deeds  had  been  made  be- 
fore the  passage  of  the  Act  of  1849-1850,  giving  to  the 
wife  the  right  of  possession,  notwithstanding  the  husband's 
conveyance,  while  in  the  cases  holding  that  she  can  gain 
possession  during  the  life  of  the  husband  the  deeds  were 
executed  since  the  passing  of  that  statute.  There  is,  there- 
fore, no  conflict  between  the  two  lines  of  holdings ;  and  we 
think  it  settled  beyond  question  that  Mrs.  Bowers  is  en- 
titled to  the  possession  of  the  lands  conveyed  to  defendant 
Henning,  and  that  such  possession  must  be  restored  to  her. 

As  to  her  right  to  make  her  vendee  account  for  the  rents 
and  profits,  while  the  holdings  do  not  appear  uniform,  we 
think  the  law  is  now  well  settled.  In  the  case  of  McCal- 
lum  V,  Petigreiv,  supra,  where  the  deed  of  the  wife  was 
voidable  for  lack  of  proper  privy  examination,  and  where 
the  wife  elected  to  avoid  it,  it  was  held  that  the  wife  was 
entitled  to  the  rents  and  profits  only  from  the  date  of  the 
filing  of  her  bill.  The  cases  of  Lucas  v.  Riclcerich,  1  Lea, 
726,  and  Garth  v.  Fort,  15  Lea,  683,  bear  out  this  hold- 
ing to  the  extent  that  they  deny  the  right  of  the  wife  to 
require  an  accounting  for  rents  and  profits  which  accrued 
before  the  filing  of  her  bill.     In  those  cases  the  wife  was 
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denied  rents  which  had  accrued  before  the  assertion  of  her 
rights  thereto.  We,  therefore,  think  it  clear  that  com- 
plainant cannot  require  an  accounting  for  rents  in  the  case 
at  bar  except  such  as  have  accrued  since  the  filing  of  her 
bill,  but  that  she  is  entitled  to  such  accounting  since  that 
date. 

As  to  the  right  of  the  defendant  to  the  enhanced  value 
of  the  land  resulting  from  the  improvements  made  thereon, 
which  is  insisted  on  by  his  counsel,  under  all  the  authori- 
ties he  would  have  this  right  to  the  extent  that  he  could 
set-off  the  rents  and  profits  with  which  he  would  be  charge- 
able, under  the  rule  we  have  already  announced,  against 
such  enhanced  value;  and  under  some  of  our  older  hold- 
ings, particularly  Jones  v.  Perry,  10  Yerg.,  59 ;  McKin- 
ley  V.  Holiday,  10  Yerg.,  477,  and  a  dictum  in  Aiken  v. 
Suttle,  4  Lea,  103,  122,  based  on  these  and  other  older 
holdings,  this  would  be  the  extent  to  which  he  could  be 
reimbursed  for  such  improvements  or  enhanced  value. 
However,  as  we  will  show,  under  our  more  recent  holdings, 
he  is  entitled  to  be  reimbursed  the  full  amount  of  enhance- 
ment in  value  resulting  from  his  improvements;  and  in 
the  same  connection  it  can  be  stated  that  he  is  entitled  to 
be  reimbursed  the  amount  of  the  purchase  money  paid  to 
complainant,  or  directly  for  her  use  and  benefit,  which 
means  that  he  is  entitled  to  be  reimbursed  the  $444.76 
paid  in  discharge  of  complainant's  notes  given  in  part  pay- 
ment of  the  lands  when  purchased  by  her,  with  interest 
thereon.  But  defendant  is  not  entitled  to  be  reimbursed 
by  complainant  or  out  of  her  property  any  money  paid 
to  the  husband  of  complainant  or  for  his  use  and  benefit, 
as  we  will  hereafter  show. 

In  Herring  v.  Pollard,  4  Hump.,  362,  our  Supreme 
Court,  following  the  holding  of  Justice  Story  in  Brights 
V,  Boyd,  1  Story,  478,  departed  from  what  had  been  the 
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previous  holdings,  and  held  that  a  vendee  at  a  parol  sale 
of  lands,  where  the  vendor  elected  to  avoid  the  sale,  was 
entitled  to  such  improvements  to  the  full  extent  that  they 
had  enhanced  the  value  of  the  lands.  This  was  held  to 
be  the  rule  in  a  Court  of  Equity,  but  in  the  later  case  of 
Mathews  v.  Davis,  6  Hump.,  324,  the  rule  was  denied  in 
a  Court  of  Law.  Then  in  the  still  later  case  of  Humphreys 
V.  HoUsingery  3  Sneed,  227,  the  vendee  at  a  voidable 
sale  was  again  allowed  in  a  Court  of  Equity  the  value  of 
improvements  to  the  full  extent  to  which  they  had  en- 
hanced the  value  of  the  lands,  although  in  that  case  they 
appeared  to  exceed  the  rents,  as  rents  and  profits  were  di- 
rected to  be  deducted;  and  a  lien  was  there  declared  for 
the  balance  representing  such  enhanced  value.  Then  in 
the  still  later  case  of  Rhea  v.  Allison,  3  Head,  177,  it  was 
said: 

"It  is  settled,  in  this  State,  that  where  a  man  is  put  in 
the  possession  of  land  by  the  owner,  upon  an  invalid  or 
verbal  sale,  which  the  owner  fails  or  refuses  to  complete, 
and  in  the  expectation  of  the  performance  of  the  contract, 
makes  improvements,  a  Court  of  Equity  will  directly  and 
actively,  upon  a  bill  filed  by  him  against  the  owner  for 
an  account,  make  him  compensation  to  the  full  value  of 
all  his  improvements,  to  the  extent  they  have  enhanced 
the  value  of  the  land,  deducting  rents  and  profits,  and  will 
treat  the  land  as  subject  to  a  iien  therefor.  Herring  & 
Bird  V.  Pollard's  Exrs,,  4  Humph.,  362;  Humphreys  v. 
Holtsin^ger,  3  Sneed,  228-230.  The  same  rule  must  apply 
to  purchase-money  paid  upon  the  faith  of  the  contract." 
This  rule  announced  in  the  Rhea-Allison  case  was  ap- 
proved in  the  case  of  Rainer  v.  Huddleston,  4  Heisk.,  223, 
but  held  to  not  be  applicable  there  because  the  contract  of 
sale  had  not  been  carried  out  on  account  of  fault  or  failure 
of  the  vendee.     The  rule  laid  down  in  the  Rhea-Allison 
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case  was  then  again  applied  in  the  case  of  Masson  v.  Swan, 
6  Heisk.,  450,  where  the  vendee  elected  to  rescind  a  verbal 
sale  for  the  reason  it  was  voidable.  In  this  last  case  it 
was  said  of  the  right  of  the  vendee  to  such  reimbursement 
that  "The  equity  springs  from  the  fact  that  the  contract 
is  not  void  but  voidable,  and  that  either  party  has  the 
right  to  avoid  it."  This  last  case  also  goes  to  the  point 
of  holding  that  the  vendee  at  such  voidable  sale  on  elect- 
ing to  rescind  it  is  entitled  to  be  reimbursed  the  taxes  paid 
while  holding  and  in  possession  of  the  land.  The  case  of 
Treece  v.  Treece,  5  Lea,  225,  announces  and  applies  the 
same  rule  as  to  reimbursement  for  the  full  amount  of  the 
enhanced  value,  and  for  taxes  paid  by  the  vendee. 

It  is  also  settled  by  a  number  of  holdings  that  the  right 
to  such  reimbursement  attaches  to  the  lands  even  as 
against  an  infant  or  a  married  woman.  In  PUcher  v. 
Smith,  2  Head,  209,  it  was  held  that  on  rescission  of  a 
voidable  contract  of  sale  of  realty  at  the  instance  of  a 
married  woman,  the  Court  will  order  the  repayment  of 
the  purchase  money  and  declare  a  lien  on  the  land  to 
secure  its  payment,  for  the  reason,  as  there  pointed  out, 
that  it  would  be  a  fraud  to  permit  a  rescission  without 
enforcing  such  right;  the  Court  saying  that  the  lien 
would  be  declared  "upon  the  principle  that  such  disability 
cannot  be  a  protection  against  fraud."  In  the  case  of 
Caldwell  v.  Palmer,  6  Lea,  652,  in  speaking  of  a  holding 
in  a  manuscript  opinion  at  the  December  term,  1880,  of 
our  Supreme  Court,  it  was  said  that  an  infant  had,  in 
that  case,  brought  ejectment  for  land  which  had  been  sold 
under  proceedings  in  the  County  Court,  and  that,  on  his 
being  permitted  to  recover,  a  sub-vendee  was  subrogated 
to  the  rights  of  the  purchaser  at  the  Court  sale  to  the  ex- 
tent of  having  the  benefit  of  that  part  of  the  purchase 
money  which  had  been  actually  paid  out  and  used  for  the 
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benefit  of  the  infant.  See  also  Wright  v.  Dufield,  2  Bax- 
ter, 218. 

Now,  as  the  grounds  of  all  these  holdings  was  that  the 
sale  was  merely  voidable — ^not  void,  as  pointed  out  in  the 
case  of  Masson  v.  Swan,  6  Heisk.,  455;  and  as  it  is  set- 
tled that  the  conveyance  by  the  infant  wife — ^the  com- 
plainant in  the  instant  case,  was  likewise  voidable  only 
and  not  void ;  it  necessarily  follows  that  the  same  rule  must 
apply  as  to  her,  and  that  as  a  condition  to  her  being  per- 
mitted the  relief  she  seeks,  the  defendant  Henning,  her 
vendee,  will  be  allowed  to  recover,  and  a  lien  will  be  de- 
clared in  his  favor  against  the  lands,  for  the  amount  of 
the  purchase  money  actually  paid  to  her  with  its  interest, 
and  such  amount  as  the  improvements  put  on  the  lands  by 
him  have  enhanced  the  value  of  same,  the  enhancement  to 
be  measured  as  of  the  date  of  surrender  to  her;  and  the 
amount  of  the  taxes  he  has  paid  on  the  lands ;  but  he  will 
be  allowed  only  that  part  of  the  purchase  money  paid  in 
discharge  of  the  purchase  money  notes  against  the  lands 
at  the  time  he  bought  them,  and  not  for  the  part  of  the 
purchase  money  paid  directly  to  the  husband,  or  in  dis- 
charge of  the  mortgage,  which  the  evidence  shows  was  to 
secure  money  gotten  alone  for  the  husband's  benefit.  Al- 
though the  wife  may  have  indirectly  received  some  benefits 
from  the  payments  to  the  husband,  or  for  his  benefit,  it  is 
settled  in  the  case  of  Bradshaw  v,  VanVelJcenburg,  13 
Pickle,  316,  that  she  cannot  be  charged  therewith. 

While  it  is  true  the  husband  does  not  by  cross-bill,  or 
otherwise,  seek  affirmative  relief,  under  the  holdings  in 
Pilcher  v.  Smith,  2  Head,  209 ;  Hilton  v.  Duncan,  1  Cold., 
313,  321 ;  Wright  v.  Dufield,  2  Baxter,  218,  222,  declar- 
ing that  the  wife  will  be  granted  the  relief  she  seeks  only 
on  condition  the  vendee  is  accorded  his  rights  and  05  an 
incident  thereto,  we  think  this  relief  can  be  awarded  the 
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husband ;  but  under  the  language  of  Bradshaw  v.  VanVel- 
kenburg,  13  Pickle,  316,  323,  there  is  some  doubt  about 
the  vendee's  right  to  this  measure  of  relief  without  appro- 
priate pleadings  therefor,  and,  as  the  case  must  be  re- 
manded for  an  accounting  to  adjust  the  matters  between 
the  parties  as  their  rights  are  herein  pointed  out,  we  sug- 
gest that  when  the  case  reaches  the  lower  Court  defendant 
Henning's  answer  be  amended  by  making  proper  allega- 
tions, and  converted  into  a  cross-bill  and  the  proper  relief 
prayed  so  as  to  leave  no  question  as  to  his  right  to  that 
measure  of  relief  to  which  he  is  entitled.  This  we  sug- 
gest because  to  grant  the  relief  to  the  complainant  with- 
out at  the  same  time  granting  the  defendant  proper  relief, 
as  pointed  out  by  our  cases  hereinbefore  referred  to,  would 
have  the  effect  of  working  a  fraud  against  the  defendant. 
The  case  is  reversed  and  remanded  to  the  Chancery 
Court  of  Davidson  County  that  proper  references  may  be 
had  and  the  rights  of  the  parties  adjusted  as  set  out  herein 
The  defendant  will  pay  the  cost  of  this  Court.  The  costs 
of  the  Court  below  will  be  paid  as  may  be  hereafter  ad- 
judged by  the  Chancellor. 
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G.  F.  Bransfokd  et  al.  v.  J.  W.  Black  et  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
{Nashville.     December  Term,  1913.) 

1.  Demubbeb.    Construction  liberal  to  declaration. 

In  Tennessee,  contrary  to  the  rule  prevailing  at  common  law,  on 
a  demurrer  being  filed  the  pleading  demurred  to  will  be  given 
a  liberal  construction,  and  this  is  the  practice  in  courts  of 
law  as  well  as  in  equity. 

2.  Bankruptcy    Proceeding.      In    rem.      All    interested    parties 

affected, 

A  bankruptcy  proceeding  is  one  in  rem,  and  all  parties  inter- 
ested iu  the  resy  the  estate  of  the  bankrupt,  including  the 
banki-upt,  the  trustee  and  the  creditors,  secured  and  un- 
secured, are  regarded  as  parties  thereto. 

3.  Same.    Trustee's  sale  a  judicial  one,  being  by  the  court, 

A  sale  by  a  trustee  in  bankruptcy  is  a  judicial  sale  as  contradis- 
tinguished from  an  execution  sale,  and  the  court  is  the  seller, 
acting  through  the  trustee.  The  title  does  not  pass  tUl  con- 
firmation. 

4.  Same.    Jurisdiction  of  Federal  Courts  exclusive. 

The  bankruptcy  law  is  paramount,  and,  when  properly  invoked, 
the  jurisdiction  of  the  Federal  bankruptcy  court  is  exclusive 
in  the  administration  of  the  affairs  of  insolvent  persons,  the 
state  courts  having  no  jurisdiction  over  them. 

5.  Trustee  in  Bankbuftct.     Not  liable  to  suit  in  state  court, 

when, 

A  suit  cannot  be  maintained  in  a  state  court  against  a  trustee 
in  bankruptcy  for  negligently  failing  and  refusing  to  perform 
his  duty  in  the  matter  of  conducting  a  sale  in  a  bankruptcy 
proceeding,  because  of  which  negligence  the  property  was  not 
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sold  at  a  fair  price,  for  the  reason  that  the  act  of  the  bank- 
ruptcy court  in  ratifying  or  affirming  the  sale — making  it — 
was  the  adjudication  of  that  court,  and  cannot  be  attacked 
collaterally  in  a  state  court. 


Fbom  Davidson  County. 


Appeal  from  the  Circuit  Court  of  Davidson  County. 
M.  H.  Meeks^  Judge. 

J.  T.  MiLLEB  for  Plaintiffs. 

F.  M.  Bass  and  Aveey  TTandly  for  Defendants. 

Mb.  Justice  Huohes  delivered  the  opinion  of  the 
Court. 

G.  F.  Beansfoed  and  Johnson  Beazly  brought  this  suit 
in  the  Circuit  Court  of  Davidson  County  against  J.  W. 
Black  and  W.  Lyles  Black,  and  on  demurrer  to  their  de- 
claration their  suit  was  dismissed.  They  appealed  to  this 
Court,  and  complain  by  their  assignments  of  error  at  the 
action  of  the  lower  Court  in  sustaining  the  demurrer. 

Plaintiffs  allege  in  their  declaration  that  McDonald 
&  Madden,  merchants  of  Smith  County,  Tennessee,  filed 
in  the  Federal  Court  of  the  Middle  District  of  Tennessee, 
at  Nashville,  a  petition  in  bankruptcy,  and  that  defend- 
ant J.  W.  Black  was  first  appointed  receiver  and  later  trus- 
tee of  the  estate  of  this  mercantile  firm,  which  estate  con- 
sisted, in  part,  of  a  stock  of  merchandise ;  that  it  became 
the  duty  of  defendant  J.  W.  Black,  in  his  official  capacity, 
to  sell  said  estate  going  into  his  hands  so  as  to  obtain  the 
highest  price  and  largest  sum  therefor  that  could  reason- 
ably be  had  for  the  benefit  of  the  estate  and  the  creditors 
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thereof;  that  he  did  sell  same,  but  that  he  and  his  co- 
defendant,  W.  Lyles  Black,  who  it  is  alleged  was  acting 
as  his  agent,  "neglected,  failed  and  refused  to  perform" 
this  duty  of  obtaining  the  highest  price  for  the  stock  of 
merchandise ;  that  they  "neglected  to  sell  said  stock  with 
reasonable  promptness  or  at  such  a  time  as  that  it  would 
bring  a  reasonable  value,  but,  on  the  contrary,  negligently 
delayed  to  sell  and  dispose  of  the  same  until  said  stock  had 
greatly  depreciated  in  value ;  that  the  defendants  knew  the 
result  of  his   (their)   said  delay  and  failure  to  perform 
their  duties  in  the  premises,  or  could  have  known  the  same 
by  the  exercise  of  ordinary  care" ;  and  it  is  then  alleged 
that  plaintiffs  are  creditors  of  the  estate  of  the  brankrupts, 
and  as  such  have  been  injured  by  the  "wrongful,  unlawful 
and  negligent  acts  of  the  defendants  as  aforesaid,"  in  that 
the  debts  of  the  bankrupt  were  not  paid  in  full.    It  is  not 
so  expressly  stated  in  the  declaration,  but  clearly  it  is 
meant,  that  plaintiffs  were  paid  part  of  their  claims,  but 
not  paid  the  full  amounts  thereof.     They  nowhere  state 
or  show  the  amounts  still  due  them,  but  seek  to  recover 
the  sum  of  $1,000  alleged  to  be  due  them  as  the  result  of 
the  wrongs  of  the  defendants ;  so,  giving  their  declaration 
a  liberal  construction,  as  the  practice  in  Tennessee,  con- 
trary to  the  rule  prevailing  at  common  law,  requires  we 
should  do  (Lincoln  v.  Piircell,  2  Head,  143 ;  French  v. 
Dickey,  3  Cooper's  Chy.,  302 ;  Noll  v.  Railroad,  4  Cates, 
140;  State  v.  Standard  Oil  Co.,  12  Cates,    86-108)— a 
practice,  the  reasons  underlying  which  should  apply  to  ac- 
tions at  law  as  well  as  suits  in  equity — it  must  be  assumed 
that  their  claims  were  unpaid  in  that  amount  or  more. 

The  demurrer  sets  out  nine  grounds  or  reasons  why  this 
suit  cannot  be  maintained,  among  which  are  that  the  bank- 
ruptcy Court  had  jurisdiction  of  the  selling  of  the  estate 
of  the  bankrupts,  and  in  making  the  sale  exercised  that 
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jurisdiction,  and  that  this  suit  instituted  by  plaintiffs  is 
a  collateral  attack  on  that  bankruptcy  proceeding,  or  an 
effort  to  review  it  before  a  separate  Court  or  tribunal. 

As  to  the  nature,  scope  and  effect  of  a  bankruptcy  pro- 
ceeding, in  80  far  as  it  is  necessary  for  the  present  pur- 
poses to  inquire,  we  cannot  do  better  than  quote  from  the 
opinion  in  the  case  of  In  re  Reynolds,  127  Fed.  Eeporter, 
760.  It  is  there  said:  "An  adjudication  of  bankruptcy 
operates  in  rem,  and  from  the  moment  of  the  adjudication 
the  bankrupts'  estate  is  imder  the  jurisdiction  of  the 
bankruptcy  Court,  which  will  not  permit  any  interference 
with  its  possession,  even  though  it  be  by  an  officer  of  a 
State  Court  acting  under  its  process.  Being  a  proceeding 
in  rem,  all  parties  interest  in  the  res  are  regarded  as  par- 
ties thereto,  including  the  bankrupt  and  trustee,  as  well 
as  the  creditors,  secured  and  unsecured.  The  adjudication 
vests  in  the  trustee  or  temporary  receiver  the  title  of  the 
bankrupt's  property,  and  stays  all  seizures  made  within 
four  months.  An  adjudication  of  bankruptcy  has  the 
force  and  effect  of  an  attachment  and  injunction.  It  is 
a  caveat  to  all  the  world." 

See  also  1  Loveland  on  Bankruptcy,  section  29,  p.  103, 
stating  the  law  to  the  same  effect,  and  citing  many  other 
cases  in  support  thereof. 

It  results  that  plaintiffs  must  be  treated  as  having  been 
parties  to  the  bankruptcy  proceeding  in  which  the  estate 
of  the  bankrupts  was  sold;  and  in  truth,  while  their  de- 
claration does  not  in  so  many  words  so  state,  it  is  fairly 
inferable  from  it,  as  already  observed,  that  they  were  in 
fact  before  the  Court  and  received  their  pro  rata  of  the 
funds  arising  from  the  sale  of  said  estate  and  distributed 
among  the  creditors. 

Another  proposition  applicable  here  is  that,  as  stated 
in  2  Remington  Bankruptcy,  §  1950,  page  1215 :    "A  trus- 
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tee's  sale  in  bankruptcy  is  a  judicial  sale  in  contradistinc- 
tion from  an  execution  sale";  and  in  this  connection  it 
must  be  borne  in  mind,  as  there  further  observed,  that 
"In  judicial  sales,  such  as  are  sales  by  trustees  in  bank- 
ruptcy, the  Court  is  the  real  seller  and  the  trustee  is  the 
agent  to  obtain  the  highest  bid — the  sale  is  not  consum- 
mated nor  does  title  pass  until  confirmation." 

Another  proposition  pertinent  in  this  connection  is  that, 
as  stated,  in  the  language  of  Chief  Justice  Fuller  in  In 
re  Watts  and  Sachs,  190  U.  S.,  1,  47  L.  Ed.,  933,  "The 
bankruptcy  law  is  paramount,  and  the  jurisdiction  of  the 
Federal  Courts  in  bankruptcy,  when  properly  invoked,  in 
the  administration  of  the  affairs  of  insolvent  persons  and 
corporations,  is  essentially  exclusive." 

See  also  1  Loveland  on  Bankruptcy,  §  31,  page  108, 
where  it  is  said,  "The  jurisdiction  of  a  Court  of  bank- 
ruptcy is  exclusive  of  all  other  Courts,  so  far  as  questions 
affecting  the  possession  of  administration  of  the  property 
in  custodia  legis  is  concerned." 

The  same  principle  is  embodied  in  the  following  taken 
from  1  Loveland  on  Bankruptcy,  §  42,  pages  139  and  140 : 

"The  bankrupt  law  places  the  administration  of  the 
affairs  of  insolvents  exclusively  under  the  jurisdiction  of 
the  bankruptcy  Court.  In  this  respect  the  State  Courts 
do  not  have  concurrent  or  co-ordinate  jurisdiction  with 
the  Courts  of  bankruptcy.  .  .  .  Where  the  possession 
of  the  State  Courts  has  the  effect  of  defeating  the  opera- 
tion of  the  bankruptcy  law,  the  Courts  of  bankruptcy  may 
take  property  from  the  custody  of  the  State  Courts  for  the 
purpose  of  administering  it  in  accordance  with  that  law. 
This  occurs  where  property  is  in  the  possession  of  a  re- 
ceiver of  a  State  Court,  the  appointment  of  which  receiver 
constituted  an  act  of  bankruptcy  upon  which  the  adjudica- 
tion is  made,  or  where  the  judgment  appointing  a  receiver 
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within  four  months  of  bankruptcy  creates  an  equitable 
judicial  lien  void  under  section  67f,  or  where  property 
is  in  the  possession  of  a  sheriff  or  other  officer  of  a  State 
Court  by  virtue  of  an  execution  on  a  judgment,  or  an  at- 
tachment, void  under  section  67f,  of  the  Act,  or  where 
the  State  Court  has  taken  possession  of  specific  property 
for  the  purpose  of  enforcing  a  mortgage  or  other  lien  on 
it,  when  the  lien  is  invalidated  by  the  bankrupt  act. 

"In  all  these  cases  it  will  be  observed  that  there  is  a 
direct  conflict  between  the  jurisdiction  sought  to  be  exer- 
cised by  the  State  Court,  and  the  power  of  Congress  has 
conferred  upon  the  bankruptcy  Court  to  administer  the 
estate  of  the  insolvent.  For  this  reason  the  State  Court 
must  yield  to  the  paramount  jurisdiction  of  the  Federal 
Court." 

Other  authorities  might  be  cited  and  quoted  to  the 
same  effect  on  all  the  propositions,  but  we  deem  it  un- 
necessary. 

N"ow,  bearing  in  mind  that  plaintiffs  must  be  regarded 
as  having  been  parties  to  the  bankruptcy  proceeding,  and 
bearing  in  mind  further  that  the  bankruptcy  Court  had 
exclusive  jurisdiction  not  only  of  the  estate  of  the  bank- 
rupts but  of  its  administration,  and  that  the  sale  which 
was  made  was  a  sale  hy  the  Court  and  not  by  the  trustee, 
we  are  of  opinion  that  this  suit  cannot  be  maintained,  and 
that  the  judgment  of  the  lower  Court  was  and  is  correct. 
The  adjudication  of  the  bankruptcy  Court  in  the  matter 
of  affirming  or  ratifying  the  sale  was  the  adjudication  of 
a  Court  of  competent  jurisdiction,  and  the  attack  made  on 
the  trustee  and  his  agent  in  the  case  at  bar  is  necessarily 
a  collateral  attack  on  the  judgment  of  the  bankruptcy 
Court,  and,  of  course,  cannot  be  maintained.  Slaughter 
V.  Railroad  Co.,  17  Cates,  292. 
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As  said  in  1  Remington  on  Bankruptcy,  section  1788, 
"Dissatisfied  litigants  cannot  obtain  an  indirect  review 
of  orders  made  in  the  proceedings  in  bankruptcy  by  in- 
stituting plenary  action  against  the  trustee." 

It  must  be  borne  in  mind  that  the  declaration  contains 
no  charge  of  corruption  or  fraud  against  the  trustee  in 
bankruptcy,  but  only  charges  him  with  wrongfully  and 
negligently  failing  to  procure  the  best  price,  etc.  Without 
expressly  so  holding,  as  such  case  is  not  before  us,  it  can 
be  said  that  if  defendants  wefe  charged  with  such  acts  as 
would  make  a  case  of  willful  intent  to  injure  plaintiflFs, 
or  corruption  on  the  part  of  defendants  resulting  in  their 
injury,  this  suit  might  be  maintained.  Russell  v.  Phelps, 
42  Mich.,  377.    But  no  such  case  is  made. 

We  have  examined  the  authorities  relied  on  by  counsel 
for  plaintiflFs  in  this  case,  and,  without  reviewing  them, 
can  say  that  in  our  opinion  they  in  no  sense  contradict, 
or  are  inconsistent  with,  those  we  have  already  referred  to 
and  quoted  from.  They  go  merely  to  the  point,  when  an- 
alyzed, first,  that  when  the  question  of  whether  the  bank- 
rupt had  title  to  property,  and  therefore  whether  it  became 
a  part  of  his  estate,  is  involved  certain  actions  may  be 
maintained  in  the  State  Courts  by  claimants  of  the  prop- 
erty rather  than  by  creditors  of  the  bankrupt  estate,  grow- 
ing out  of  such  questions ;  and,  second,  that  under  a  Fed- 
eral statute  passed  in  1888  receivers  of  properties  ap- 
pointed by  and  acting  under  Federal  Courts  in  carrying 
on  business  connected  with  the  property  may  be  sued  in 
State  Courts  where  the  cause  of  action  originated  in  any 
act  or  transaction  by  the  receiver  in  carrying  on  the  busi- 
ness, such  as  the  receiver  of  a  railroad  in  operating  the 
road.  To  illustrate  the  second  class  of  cases:  If,  while 
a  receiver  appointed  by  and  acting  under  the  orders  of  a 
Federal  Court,  is  operating  a  railroad,  an  employe,  or  any 
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other  person,  as  to  that  matter,  should  sustain  personal  in- 
juries as  a  result  of  such  operation,  and  the  injuries  were 
the  result  of  negligent  operation,  suit  to  recover  for  such 
injuries  might  be  brought  in  a  State  Court.  Such  is  the 
case  of  Oohleman  v.  Railway,  179  U.  S.,  335,  46  L.  Ed., 
220,  relied  on  by  plaintiffs.  In  the  course  of  the  opinion 
in  that  case  it  was  pointed  out  that  cases  involving  suits 
against  United  States  officers  as  such  were  not  there  in 
point,  as  that  case  was  controlled  by  a  special  statute,  and 
it  was  there  further  pointed  out  that  any  judgment  which 
might  be  obtained  in  a  State  Court  would  have  to  be  paid 
out  of  the  property  or  funds  in  the  Federal  Court.  So 
it  is  seen  that  that  class  of  cases  can  have  no  application 
here.  They  are  in  no  sense  attacks  on  judgments  of  bank- 
ruptcy Courts  as  is  the  action  at  bar. 

The  judgment  of  the  trial  Court  in  sustaining  the  de- 
murrer was  and  is  correct,  and  it  is  affirmed,  with  costs. 


W.    H.    SOAKBOROUQH   ET   AL,   V.    J.    T.    FORD   ET   AL, 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Nashville.     December  Term,  1913.) 

Husband  aito  Wife.    Conversion  of  ivife's  personalty  hy  husband 
a  matter  of  intention. 

The  reduction  of  the  wife's  personalty  to  the  husband's  pos- 
session so  as  to  make  it  his  is  a  question  of  intention  on  the 
part  of  the  husband,  and  where  notes,  the  proceeds  of  the 
wife's  realty,  are  made  payable  to  the  husband  by  mistake 
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of  the  draftsman,  and  the  husband  takes  manual  possession 
of  them  without  meaning  to  convert  to  his  own  use,  but  still 
regarding  them  as  the  wife's,  they  do  not  become  his  prop- 
erty, but  are  the  wife's. 


Fbom  Stewakt  County. 


Appeal  from  the  Chancery  Court  of  Stewart  County. 
J.  W.  Stout,  Chancellor. 

Lewis  &  Stout  for  Complainants. 

DuNLAP  &  FiTZHUQH  for  Defendants. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

W.  H.  ScAKBOROUGH  and  others,  creditors  of  J.  T. 
Ford,  filed  the  original  bill  in  this  cause  against  Ford, 
their  debtor,  as  a  general  creditors'  bill,  allying  his  in- 
solvency, and  seeking  to  subject  to  the  payment  of  their 
claims  his  assets,  especially  four  promissory  notes,  each 
in  the  sum  of  $484.25,  executed  by  P.  H.  Naylor,  and 
payable  to  J.  T.  Ford,  on  January  first  of  the  years  1912, 
1913,  1914  and  1915,  respectively,  alleged  to  belong  to 
him.  By  an  amendment  to  the  original  bill,  Mrs.  Ford,  the 
wife  of  defendant  J.  T.  Ford,  was  made  a  party.  By 
their  answers  Mr.  and  Mrs.  Ford  pleaded  that  the  notes 
sought  to  be  reached  by  complainants  were  the  property 
of  the  wife,  and  therefore  not  subject  to  the  payment  of 
the  debts  of  the  husband.  The  Chancellor,  after  adjudg- 
ing that  the  husband  owed  various  sums  to  various  credit- 
ors, found  against  the  contention  of  Ford  and  wife  as  to 
the  ownership  of  the  notes,  holding  that  they  were  the 
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property  of  the  husband,  and  ordered  them  subjected  to 
the  payment  of  the  debts  of  his  creditors.  From  so  much 
of  the  decree  as  held  against  this  contention  as  to  the 
the  ownership  of  the  notes  Ford  and  wife  appealed  to  this 
Court,  and  have  here  assigned  errors. 

It  is  undisputed  that  the  maker  of  the  notes,  P.  H. 
Naylor,  bought  a  tract  of  land,  the  title  to  which  was  in 
Mrs.  Ford,  the  land  having  descended  to  her  from  her 
father;  that  the  price  contracted  to  be  paid  for  the  lands 
was  $2,000;  that  $400  of  this  amoimt  was  paid  by  the 
conveyance  of  a  house  and  lot  to  Mrs.  Ford;  and  that, 
for  the  balance  of  the  consideration,  the  notes  in  ques- 
tion were  executed ;  and  the  sole  question  before  this  Court, 
as  both  sides  agree,  is  whether  or  not  the  husband,  Mr. 
Ford,  reduced  the  notes  to  his  possession  so  as  to  make 
them  his  property. 

Preliminary  to  reviewing  the  evidence  on  the  question 
involved,  we  will  take  our  legal  bearings. 

In  Ex  parte  Yarborough,  1  Swan,  202,  a  husband  and 
wife  had  been  owners  as  tenants  in  common  of  certain 
realty,  various  portions  of  which  had,  from  time  to  time, 
been  sold  off  and  the  proceeds  applied  in  payment  of  the 
husband's  debts  and  to  his  own  use.  The  wife  sought  by 
her  suit  to  be  reimbursed  out  of  the  remaining  lands  her 
share  of  the  purchase  money  which  had  been  used  by  her 
husband.  In  the  opinion  in  that  case  our  Supreme  Court, 
quoting  with  approval  from  Chester  v.  Oreer,  5  Hump., 
26,  said: 

"If  the  wife  consents  to  the  sale  of  her  real  estate,  and 
joins  her  husband  in  a  conveyance  of  it  made  according 
to  the  forms  of  law  without  an  understanding  or  agree- 
ment that  the  proceeds  are  to  be  held  or  vested  for  her  use, 
or  that  she  is  to  be  remunerated  out  of  the  estate  of  her 
husband,  all  her  interest  in  the  estate  is  gone,  and  the  bus- 
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band  holds  the  consideration  for  which  it  was  sold  in  his 
own  absolute  right,  discharged  from  any  claim  of  hers 
paramount  to  his" ;  and  following  this  language  this  fur- 
ther observation  is  made:  "There  can  be  no  question  in 
the  case  before  us  as  to  the  wife's  rights  had  there  been 
any  agreement  or  understanding  between  her  and  her  hus- 
band that  compensation  should  be  made,  or  that  he  should 
be  regarded  as  her  debtor  for  the  proceeds  of  her  propor- 
tion of  the  land  sold  and  conveyed  by  them.  The  sole 
difficulty  is  that  no  such  contract  or  agreement  ever  ex- 
isted— ^none  such  is  pretended  to  have  been  made.  The 
question  is  as  to  the  intention  of  the  parties  at  the  time 
of  the  transaction." 

This  declaration  of  the  law  in  the  Yarborough  case  is 
approved  in  Pritchard  v,  Wallace,  4  Sneed,  405.  That 
case,  while  brought  to  set  up  and  establish  a  resulting 
trust,  declares  that  where  there  is  no  agreement  of  the 
husband  to  reinvest  the  proceeds  of  the  wife's  realty  in 
other  lands  for  her  benefit  the  proceeds  do  not  become 
his,  although  he  reinvests  and  takes  title  in  his  own  name. 
Speaking  of  such  situation  the  Court  there  said  further: 
"The  money  was  hers  (the  wife's)  by  virtue  of  his  (the 
husband's)  agreement  and  the  title  was  made  to  him.  She 
is  in  equity  the  owner,  and  he  held  the  legal  title  in  trust 
for  her." 

See  also  McMillan  v.  Mason,  5  Cold.,  263;  Cox  v, 
Scott,  9  Bax.,  309 ;  Hardison  v.  Billington,  14  Lea,  349- 
50. 

The  expressions  of  our  Supreme  Court  just  set  out  and 
in  the  other  cases  referred  to  are  but  in  keeping  with  the 
holdings  of  the  Courts  generally.  In  21  Cyc,  1181-1183, 
the  following  propositions,  in  support  of  which  many  cases 
from  many  jurisdictions  are  cited,  are  announced  as  the 
law: 
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"The  reduction  to  possession  by  the  husband  must  be 
with  the  intention  of  converting  them  to  his  own  use. 
Mere  reduction  to  possession  without  intent  to  make  them 
his  own  is  not  sufficient.  Both  elements,  the  reduction 
and  the  intention,  must  exist.  .  .  .  Reduction  to  pos- 
session by  the  husband,  in  absence  of  circumstances  show- 
ing a  different  intention,  is  prima  facie  evidence  of  con- 
version to  his  own  use.  Likewise,  the  mere  possession  by 
the  husband  is  not  sufficient.  Possession,  or  reduction  to 
possession,  must  be  coupled  with  the  rights  of  a  husband. 
Where  the  husband  holds  possession  as  agent,  trustee, 
bailee,  executor,  or  in  any  other  relation  than  that  of  hus- 
band, intending  to  hold  the  property  not  for  himself  but 
for  his  wife,  such  possession  does  not  vest  ownership  in 
him." 

It  appears  then  that  the  controlling  question  in  the  case 
at  bar  necessarily  is  one  of  the  intention  of  the  husband 
as  to  reducing  the  notes  to  his  possession.  The  facts  bear- 
ing on  the  question  of  intention  as  disclosed  by  the  evi- 
dence are  these:  One  R.  E.  Thomas,  a  justice  of  the 
peace,  drew  the  deed  conveying  the  lands  to  Mr.  Naylor, 
and  also  the  notes  executed  by  Naylor  representing  the 
larger  part  of  the  purchase  money.  Mr.  Ford,  who  had 
the  notes  and  deeds  drawn  in  the  absence  of  his  wife, 
swears  that  he  did  not  mean  to  reduce  the  notes  to  his  pos- 
session, but  meant  for  them  to  be  and  remain  his  wife's 
property,  and  says  that  he  instructed  the  justice  of  the 
peace  to  make  them  payable  to  his  wife,  but  that  when 
the  work  of  drafting  them  was  about  completed  it  was  dis- 
covered that  they  were  made  payable  to  the  husband,  that 
'when  this  was  discovered  he  called  attention  to  the  mis- 
take, and  that  thereupon  the  justice  of  the  peace  remarked 
that  if  he  made  the  change  he  would  have  to  rewrite  the 
notes,  observing  further  that  it  made  no  difference — that 
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'4t  would  be  just  as  good  in  the  husband's  name  as  in  the 
name  of  the  wife";  and  he  says  that,  under  these  repre- 
sentations, the  notes  were  permitted  to  remain  as  drafted. 
Mr.  Naylor,  the  only  other  persi^n  jiow  living  who  was 
present  at  the  time  the  papers  were  being  drawn,  swears 
that  he  heard  Mr.  Thomas,  the  draftsman,  ask  Mr.  Ford 
if  he  wanted  the  notes  made  payable  to  his  wife,  and  that 
his  best  recollection  is  that  the  reply  of  the  husband  was 
that  he  wanted  them  so  made.  On  cross-examination,  Mr. 
Naylor  says  that  he  is  pretty  sure  that  he  heard  that  state- 
ment made.  The  justice  of  the  peace  died  before  the  proof 
was  taken  in  this  case,  and  the  testimony  of  these  two  wit- 
nesses, Mr.  Ford  and  Mr.  Naylor,  is  all  the  testimony 
on  this  question.  From  it  and  from  all  the  circumstances 
we  think,  and  find  as  a  fact,  that  Mr.  Ford  directed  the 
notes  drawn  payable  to  his  wife,  and  that  it  was  the  mis- 
take of  the  draftsman  that  they  were  not  so  drawn ;  and 
we  think  and  find  further  that  Mr.  Ford  took  manual  pos- 
session of  the  notes  after  drawn  and  signed  payable  to  his 
wife  under  the  representation  and  belief  that  they  were 
as  effectual  in  vesting  title  in  the  wife  as  if  drawn  pay- 
able to  her. 

The  decree  of  the  Chancellor  is  reversed  in  so  far  as 
it  holds  that  the  notes  in  question  had  been  reduced  to  the 
husband's  possession  and  were  his ;  and,  it  appearing  that 
the  rights  of  creditors  to  other  property  are  yet  to  be 
worked  out  in  the  Court  below,  the  case  is  remanded  to  bo 
further  proceeded  with.  Complainants  will  be  taxed  with 
the  costs  incident  to  this  appeal.  The  costs  below  will 
be  taxed  as  may  hereafter  be  adjudged  by  the  Chancellor. 
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DoBA  Smith  v.  Chas.  Salvaogio  by  Next  Fbiewd. 

Writ  of  certiorari  dismissed  by  the  Supreme  Court. 
{Jackson.    April  Term,  1914.) 

1.  Pasent  Ain)  Child.    Negligence  of  parent  in  giving  or  aUoiCing 

minor  chUd  to  handle  dangerous  weapon. 

A  parent  who  gives  to  or  permits  a  very  young  minor  child  to 
handle  a  dangerous  weapon  or  instrumentality — c.  g.^  a  gun — 
In  such  way  and  at  such  times  and  places  as  are  calculated  to 
imperil  the  lives  or  limbs  of  others,  is  liable  for  injuries  sus^ 
tained  or  occasioned  by  the  careless  or  reckless  handling  of 
the  instrumentality  by  the  infant 

2.  Assign  Mi3n<6  of  Ebbob..    Failure  of  the  Judge  to  weigh  the 

evidence  on  motion  for  new  trial. 

There  must  be  a  specific  assignment  in  this  Court  of  the  failure 
of  the  trial  Judge  to  weigh  the  evidence  upon  motion  for  a 
new  trial. 


Feom  Shelby  County. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County.     Part  3.     A.  B.  Pitman^  Judge. 

Ralph  Davis  for  Plaintiff  in  Error. 
Anderson  &  Cbabtree^  for  Defendant  in  Error. 
Mb.  Justice  Hall  delivered  the  opinion  of  the  Court. 

This  action  was  instituted  by  the  defendant  in  error, 
Charles  Salvaggio,  by  his  next  friend,  Joe  Salvaggio, 
against  the  plaintiff  in  error,  Dora  Smith,  in  the  Circuit 
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Court  of  Shelby  County,  to  recover  of  her  damages  grow- 
ing out  of  injuries  inflicted  upon  him  by  the  son  of  the 
plaintijBf  in  error,  who  was  a  minor  of  tender  years. 

There  was  a  verdict  in  the  Court  below,  where  the  case 
was  tried  before  the  Court  and  a  jury,  in  favor  of  the  de- 
fendant in  error  for  $800,  from  which  the  plaintiff  in 
error  appealed  to  this  Court,  after  her  motion  for  a  new 
trial  had  been  overruled. 

The  declaration  alleged  that  the  plaintiff  in  error's  son 
was  a  minor  of  very  tender  years,  and  that  some  time  prior 
to  the  injury  inflicted  upon  the  defendant  in  error,  which 
was  on  January  16,  1911,  plaintiff  in  error  purchased,  or 
permitted  to  be  purchased,  by  or  for  her  said  son,  and  to 
remain  in  his  possession  and  control,  and  in  the  possession 
and  control  of  one  Ernest  Nelms,  also  a  boy  of  tender 
years,  and  a  playmate  of  the  plaintiff  in  error's  son,  a  cer- 
tain .22-calibre  rifle;  and  that  on  or  about  the  16th  day 
of  January,  1911,  and  for  sometime  prior  thereto,  with 
the  knowledge,  consent  and  permission  of  the  plaintiff 
in  error,  said  boys  were  shooting  the  said  rifle  in  and 
around  their  homes  and  the  home  of  the  defendant  in 
error  on  Raybum  avenue,  in  the  city  of  Memphis,  which 
avenue  is  and  was  one  of  the  most  generally  used  thorough- 
fares in  the  city  of  Memphis,  when  the  said  boys  either 
negligently  or  accidentally,  or  on  purpose,  shot  the  de- 
fendant in  error  in  the  back  and  side,  seriously  and  per- 
manently injuring  him. 

That  the  defendant  in  error  was  upon  the  premises  sur- 
rounding his  home  at  the  time  of  the  shooting,  and  that 
said  shooting  was  wholly  without  fault  upon  his  part; 
that  the  plaintiff  in  error  was  guilty  of  negligence,  in,  that 
she  put,  or  caused  to  be  put,  in  the  hands  of  said  boys, 
or  allowed  and  permitted  said  rifle,  a  dangerous  instru- 
ment, to  be  used  by  said  boys  of  tender  years,  both  of  whom 
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were  inexperienced  in  the  use  of  such  an  intrument,  and 
lacked  the  proper  discretion  necessary  for  the  handling 
of  the  same,  which  fact  was  well  known  to  the  plaintiff 
in  error. 

The  plaintiff  in  error  filed  a  plea  of  not  guilty. 

There  is  evidence  tending  to  show  that  the  plaintiff  in 
error  was  running  a  public  resort  on  Rayburn  avenue,  in 
the  city  of  Memphis ;  that  she  had  been  married,  but  was 
divorced  from  her  husband,  and  had  one  child — a  son, 
who  was  about  nine  years  of  age  at  the  time  of  the  injury 
to  the  defendant  in  error ;  that  this  son  did  not  stay  at  the 
home  of  the  plaintiff  in  error,  but  stayed  at  the  home  of 
Luella  Williams,  who  lived  about  a  half  block  from  the 
plaintiff  in  error.  The  reason  for  the  son  staying  at  the 
home  of  Luella  Williams  was  on  account  of  the  character 
of  house  kept  by  the  plaintiff  in  error.  The  plaintiff  in 
error  paid  Luella  Williams  $5  per  week  for  keeping  her 
son  at  her  home,  though  the  proof  shows  the  son  was  at 
the  home  of  the  plaintiff  in  error  daily,  and  sometimes 
several  times  per  day;  but  remained  at  the  home  of  the 
Williams  woman  at  night. 

There  was  also  evidence  offered  by  the  plaiAtiff  below 
tending  to  show  that  sometime  prior  to  his  injuries,  the 
plaintiff  in  error's  son  had  secured,  in  some  way,  a  gun 
— a  rifle  of  .22-calibre,  and  had  been  shooting  said  rifle 
around  the  premises  of  the  plaintiff  in  error,  which  was 
only  two  doors  from  where  the  defendant  in  error  lived, 
and  had  also  been  shooting  on  the  street  in  the  vicinity 
of  his  home,  and  the  plaintiff  in  error's  home. 

One  witness  testified  that  he  had  seen  the  boy  coming 
out  of  the  plaintiff  in  error's  house  with  said  rifle,  and 
there  is  other  evidence  in  the  record  tending  to  show  that 
he  was  seen  on  several  occasions  about  the  plaintiff  in  er- 
ror's home  shooting  the  rifle  at  birds  and  targets. 
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On  the  16th  day  of  January,  1911,  while  the  plaintiff 
below  was  standing  upon  his  premises,  he  says  that  the 
plaintiff  in  error's  son  and  a  companion  was  shooting  the 
rifle  near  him,  and  that  the  plaintiff  in  error's  son  said 
to  his  companion,  ^'I  want  to  kill  a  dago,"  and  took  the 
rifle  out  of  his  companion's  hand  and  fired  upon  the  de- 
f endant  in  error,  shooting  him  through  the  body,  the  ball 
entering  his  side  passing  clear  through  the  body.  There 
is  evidence  tending  to  show  that  the  defendant  in  error 
suffered  great  pain  and  mental  anguish  from  the  wound 
inflicted,  and  was  confined  in  the  hospital  for  about  a 
month  from  the  injury. 

The  plaintiff  in  error  testified  that  she  did  not  know 
of  her  son  having  the  gun  in  question ;  that  he  secured  the 
gun  without  her  knowledge  or  consent,  and  did  not  learn 
of  her  son  having  the  gun  until  she  learned  of  the  shooting, 
which  was  three  days  after  it  occurred. 

The  boy  testified  that  he  purchased  the  gun  at  a  store  on 
Main  street,  paying  $1.50  for  it,  and  that  he  purchased 
it  with  money  that  he  had  earned  in  selling  newspapers  on 
Sundays.  He  says  he  bought  the  gun  on  his  birthday,  and 
carried  it  to  the  home  of  Luella  Williams,  where  he  kept 
it  concealed  under  the  bed.  He  says  he  did  not  shoot  the 
defendant  in  error,  but  that  Ernest  !N^elms,  his  companion, 
did  the  shooting. 

It  is  insisted  by  the  first  assignment  of  error  that  there 
is  no  evidence  to  support  the  judgment. 

We  are  of  opinion  that  this  assignment  of  error  is  not 
well  taken.  While  the  plaintiff  in  error  testified  that  she 
did  not  know  that  her  son  had  the  gun,  and  was  in  the 
habit  of  shooting  about  her  premises  and  on  the  street 
near  the  defendant  in  error's  home,  we  think  that  there 
are  facts  and  circumstances  in  the  record  tending  to  show 
that  she  did,  and  that  the  jury  was  warranted  in  inferring 
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from  the  facts  and  circumstances  proven  that  she  did 
know  it. 

We  think  it  is  the  well  settled  law  that  a  parent  who  per- 
mits his  or  her  child  to  have  possession  of  a  deadly  weapon 
when,  on  account  of  the  child^s  youth  and  inexperience, 
he  is  incompetent  to  be  intrusted  with  it,  and  the  parent 
knows  the  danger  that  might  happen  to  others  from  the  use 
of  such  weapon,  or  in  the  exercise  of  reasonable  care  should 
know  it,  is  liable  for  injuries  inflicted  upon  others  by  the 
child's  reckless  use  of  such  weapon.  In  other  words,  the 
parent  is  chargeable  with  negligence  in  such  cases,  if,  from 
all  the  facts  and  circumstances,  he  should  have  known  of 
the  probable  danger  and  injury  that  might  result  to  others 
from  permitting  the  child  to  have  the  weapon  in  his  pos- 
session. Myers  v.  McDowell,  53  L.  R.  A.,  789 ;  Pollock, 
Torts,  page  33 ;  Am.  &  Eng.  Ency.  of  Law,  Vol.  21,  1067, 
1058 ;  Binford  v.  Johnson,  82  Ind.,  427 ;  Carter  v.  Towne, 
98  Mass.,  567 ;  96  Am.  Dec,  682 ;  Hoveron  v.  NoTcer,  50 
Am.  Rep.,  381;  Palmer  v.  Ivarson,  117  HI.  App.,  535; 
29  Cyc,  1666;  22  Am.  &  Eng.  Ann.  Cas.,  1582. 

The  rule  for  such  liability  upon  the  part  of  the  parent 
is  not  founded  upon  the  relation  of  parent,  but  upon  the 
ground  of  the  negligence  of  the  parent  in  permitting  the 
child  to  have  possession  of  the  dangerour  and  deadly  wea- 
pon, when,  from  his  youth  and  inexperience,  it  might  be 
reasonably  anticipated,  that  in  the  use  of  such  weapon  the 
child  would  inflict  injury  upon  others. 

The  question  of  the  parent's  negligence  in  such  cases 
is  always  one  for  the  jury.  The  question  of  the  defend- 
ant's negligence  in  the  case  at  bar  was  fairly  left  to  the 
jury  by  the  Court  in  the  following  instruction: 

"So,  with  reference  to  the  particular  facts  of  this  ease, 
tne  Court  charges  you  that  if  you  find  by  a  preponderance 
of  the  evidence  in  this  case,  that  the  defendant's  son  is  a 
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boy  8  or  9  years  of  age,  and  if  you  further  find  from  a 
preponderance  of  the  evidence  that  said  boy  had  a  rifle 
and  was  shooting  at  birds  and  targets  about  his  home  in 
the  city  of  Memphis,  and  you  further  find  from  the  pre- 
ponderance of  the  evidence  that  said  boy's  mother,  the 
defendant,  knew  that  he  had  said  rifle  and  was  so  using 
it,  and  if  you  further  find  from  the  preponderance  of  the 
evidence  that  said  boy  was  incompetent  to  be  intrusted 
with  a  deadly  weapon,  and  the  defendant  knew  the  danger 
or  should  have  known  it  by  the  exercise  of  ordinary  and 
reasonable  care,  and  if  you  further  find  from  a  preponder- 
ance of  the  evidence  that  it  was  negligence  on  the  part  of 
the  defendant  to  allow  said  boy  to  have  and  use  said  rifle, 
and  you  further  find  from  the  preponderance  of  the  evi- 
dence that  said  boy  was  engaged  with  the  companion  in 
shooting  said  rifle,  and  while  so  engaged  he  or  his  com- 
panion shot  the  plaintiff  and  wounded  him,  then  you 
should  find  for  the  plaintiff. 

"On  the  other  hand,  gentlemen,  if  you  find  from  the  evi- 
dence in  this  case  that  the  defendant  didn't  know  that  her 
said  son  had  said  rifle,  or  if  you  find  from  the  evidence 
that  said  boy  was  competent  to  be  intrusted  with  a  dan- 
gerous weapon,  then  you  should  find  for  the  defendant." 

By  the  fourth  and  fifth  assignments  of  error  certain 
portions  of  the  Court's  charge  are  complained  of  as  error. 

We  have  examined  the  portions  of  the  charge  referred 
to  in  the  assignments  of  error,  and  have  reached  the  con- 
clusion that  when  they  are  read  in  connection  with  the 
entire  charge,  there  is  no  error  in  them. 

It  is  insisted  by  the  sixth  assignment  of  error  that  the 
Court  erred  in  failing  to  define  to  the  jury  properly  the 
rule  for  determining  the  weight  to  be  given  the  evidence 
adduced  upon  the  trial,  both  by  the  plaintiff  and  defend- 
ant. 
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The  Court,  in  his  general  charge,  instructed  the  jury 
that  the  burden  of  proof  was  upon  the  plaintiff  to  make 
out  his  case  by  a  preponderance  of  the  evidence.  He  fur- 
ther instructed  the  jury  that,  in  determining  upon  which 
side  of  the  controversy  the  preponderance  of  the  evidence 
rested,  the  jury  should  take  into  consideration  the  rela- 
tionship of  the  witnesses,  if  any,  to  the  parties,  and  also 
the  opportunity  of  the  several  witnesses  for  seeing  and 
knowing  the  facts  about  which  they  testified,  their  conduct 
and  demeanor  while  testifying;  their  interest,  if  any,  in 
the  result  of  the  suit,  and  the  probability  or  improbability 
of  the  tnith  of  their  several  statements,  in  view  of  all  the 
facts  and  circumstances  proven  on  the  trial. 

There  was  no  request  made  by  the  defendant  for  fur- 
ther instructions  upon  the  question  of  how  the  jury  should 
determine  upon  which  side  of  the  controversy  the  prepond- 
erance of  the  evidence  was.  In  the  absence  of  such  a  re- 
quest, the  Court  cannot  be  put  in  error  for  failing  to  give 
more  specific  instructions.  However,  we  think  the  instruc- 
tions upon  this  point  substantially  covered  the  question. 

It  was  insisted  in  oral  argument  at  the  bar  of  the  Court 
that  the  judgment  should  be  reversed,  because  the  trial 
Judge  failed  to  weigh  the  evidence  upon  the  motion  for 
a  new  trial  and  approve  the  verdict  of  the  jury. 

In  answer  to  this  criticism  of  the  action  of  the  trial 
Judge,  it  suffices  to  say  that  there  is  no  assignment  of 
error  in  the  brief  of  counsel  for  plaintiff  in  error  complain- 
ing of  any  failure  of  the  trial  Judge  to  weigh  the  evidence 
upon  the  motion  for  a  new  trial,  and  determine  whether 
or  not  the  verdict  was  supported  by  the  evidence.  There- 
fore, we  will  not  inquire  into  this  question.  All  matters 
complained  of  as  error  must  be  specifically  pointed  out  by 
the  party  appealing  in  his  assignments  of  error.     The  as- 
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signments  of  error  that  were  made  by  the  defendant  below 
have  been  considered  and  fully  discussed  in  this  opinion. 
It  results  that  we  find  no  error  in  the  judgment,  and  it 
is  affirmed  with  costs. 


E.  A.  Gaylok  v.  Louis  Ridenow  et  al. 

Affirmed  substantially  by  the  Supreme  Court. 
(Knoxville.     September  Term,  1913. 


1.  County  High  Schools.    County  Courts  providing  funds  there- 

for.   Abandonment. 

A  County  Court  which  has  estabUshed  and  for  some  time  main- 
tained a  system  of  county  high  schools  may  decline  to  vote 
funds  or  to  levy  a  tax  for  the  continuance  of  such  schools; 
or,  if  an  assessment  therefor  has  been  made,  it  may,  l)efore 
it  has  been  certified  to  the  trustee  of  the  county  for  collec- 
tion, be  revoked. 

2.  Same.    Discretion  of  justices. 

The  Chancery  Court  is  without  power  to  control  the  discretion 
of  justices  in  the  matter  of  levying  taxes  for  public  purposes. 

3.  Same.    Jurisdiction  of  Chancery  Court  to  restrain  misapplica- 

tion of  funds. 

A  court  of  equity  has  jurisdiction  to  compel  the  application  of 
all  levies  made  by  county  courts  for  specific  purposes  to  the 
purposes  for  which  the  levies  were  made;  and  if  the  justices 
undertake  to  divert  the  funds  derived  or  to  be  collected  for  a 
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special  purpose  to  another  purpose  or  for  general  county 
use,  their  action  may  be  restrained  at  the  suit  of  any  tax- 
payer. 


Feom  Campbell  County. 


Appealed  from  the  Chancery  Court  of  Campbell 
County.    Hugh  Kyle,  Chancellor. 

C.  A.  Templeton  for  Complainant. 

Owens  &  Taylok  and  E.  C.  Carlogk  for  Defendants. 

Mb.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

An  original  and  an  amended  bill  were  filed  in  the  above 
cause.  They  were  dismissed  on  demurrer,  and  complain- 
ant has  brought  the  case  to  us  by  appeal. 

The  purpose  of  the  original  bill  was  to  compel  the  col- 
lection or  to  enforce  collection  of  sufficient  fimds  to  con- 
tinue a  high  school  which  had  been  set  on  foot  during  a 
preceding  year.  Complainant  insists  upon  his  right  to 
file  the  bill  upon  the  two  grounds  that  it  was  the  public 
duty  of  the  justices  to  support  this  enterprise,  and  that 
he  had  been  employed  as  a  teacher  and  was  entitled  to  a 
tax  levy  out  of  which  his  salary  was  to  be  paid. 

An  injunction  was  granted.  On  April  15th  an  amended 
bill  was  filed.  The  new  matter  alleged  in  this  bill  was  in 
substance  that  the  justices  of  the  peace,  or  a  majority  of 
them,  had,  notwithstanding  the  injunction,  passed  in  reg- 
ular session  the  following  resolution:  "Resolved,  that  all 
former  acts  relative  to  the  high  school  assessment  be  and 
are  hereby  rescinded,  and  that  five  cents  of  said  assess- 
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ment  be  and  are  hereby  applied  to  the  common  schools  and 
five  cents  to  the  public  road."  It  was  averred  that  said 
resolution  was  passed  in  violation  of  the  injunction  and 
was  for  that  reason  void,  and  that  it  was  likewise  void 
for  the  reasons  set  out  in  substance  in  the  original  bill. 
The  prayer  of  this  amended  bill  was  in  substance  that 
the  resolution  be  declared  null  and  void,  that  an  injunc- 
tion issue  restraining  the  justices  who  had  voted  for  it 
and  their  agents  and  attorneys,  carrying  it  out,  and  that 
they  be  restrained  from  transferring  said  high  school  tax 
to  any  other  fund  or  for  any  other  purpose.  Complainant 
was  afterwards  permitted  to  amend  his  pleadings  so  as  to 
aver  specifically  that  he  was  a  taxpayer  of  Campbell 
County. 

The  defendants  interposed  a  demurrer,  the  pertinent 
portions  of  which  were  in  substance  that  the  County  Court 
had  the  exclusive  power  to  change,  increase  or  lower  taxes, 
that  it  was  a  legislative  body  which  could  not  be  controlled 
or  harrassed  by  judicial  interference,  that  the  Chancery 
Court  especially  had  no  jurisdiction  to  interfere  with  its 
discretion,  and  that  it  had  no  power  by  injunction  or  other- 
wise to  control  the  County  Court  respecting  its  method  of 
levying  taxes  or  making  appropriations  for  high  school  pur- 
poses or  otherwise.  The  learned  Chancellor  was  of  the 
opinion  that  the  matters  of  demurrer  above  recited  were 
fatal  to  complainant's  bill  and  dismissed  the  same.  He 
likewise  adjudged  that  the  defendants  wei*e  not  in  con- 
tempt, for  the  reason  that  the  injunction  was  void.  From 
this  decree  complainant  has  prosecuted  this  appeal  and  as- 
serts in  an  assignment  of  error  that  the  decree  was  wrong 
in  every  respect.  An  able  brief  is  filed  in  support  of  this 
position. 

We  are  called  upon  to  construe  the  County  High  School 
Act.     It  is  unnecessary  for  us  to  do  this  elaborately.     It 
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may  be  stated  that  the  Act  in  brief  authorizes  the  several 
County  Courts  to  provide  for  the  maintenance  of  a  high 
school  system  and  vests  in  the  County  Courts  the  power 
to  make  special  levies  for  this  purpose.  A  grand  system 
of  management,  the  details  of  which  need  not  now  be  men- 
tioned, is  devised.  The  chief  means  of  provision,  aside 
from  the  revenue  feature,  is  the  creation  of  a  board  of 
education  clothed  with  the  power  to  arrange  for  build* 
ings  and  for  consolidations  and  for  the  grading  of  the 
schools  in  conjunction  with  the  county  superintendent. 

The  insistence  of  learned  counsel  for  complainant  is  in 
brief  that  when  a  County  Court  establishes  a  high  school 
system  and  maintains  it  for  a  while,  it  is  bound  to  vote 
annually  a  sufficient  amount  of  revenue  for  its  mainte- 
nance ;  that  this  becomes  an  inviolable  contract,  and  that  it 
cannot  by  resolution  or  order  fail  to  vote  the  requisite 
amount,  and  that  it  cannot  after  it  once  levies  a  special 
tax,  revoke  the  same. 

We  have  given  this  subject  careful  consideration,  keep- 
ing in  mind  the  powers  of  the  County  Court  and  the  ex- 
tent to  which  they  are  subject  to  judicial  control.  It  has 
long  been  accepted  in  this  State  that  they  are  miniature 
legislatures,  and  that  within  their  peculiar  sphere  they  are 
as  free  from  judicial  control  as  State  Legislatures.  It  is 
well  settled  in  this  State  that  their  discretion  with  respect 
to  the  levying  of  taxes  cannot  in  general  be  controlled; 
that  is,  that  they  cannot  be  compelled  by  mandamus  or 
injunction  to  vote  for  a  levy  or  to  increase  or  diminish 
it,  provided,  of  course,  they  are  acting  within  their  sphere. 

There  is  nothing  in  the  High  School  Act,  nor  in  any 
statute  found  by  us  which  makes  it  obligatory  upon  a 
County  Court,  after  it  has  maintained  a  county  high  school 
system  for  some  years,  to  continue  to  vote  funds  or  sup- 
plies therefor.  We  find  nothing  in  this  Act  or  in  our 
47 
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system  of  jurisprudence  or  our  polity  which  compels  a 
County  Court  to  vote  funds  whenever  it  deems  it  inad- 
visable to  do  so.  To  say  that  the  justices  must  continue 
the  maintenance  of  a  school  system  that  has  been  set  on 
foot  by  them  or  maintained  by  them  for  a  space  of  time 
would  be  to  nullify  completely  their  legislative  character, 
and  would  bind  them  hand  and  foot  as  mere  ministers  in- 
stead of  lawmakers.  It  was  expressly  ruled  by  our  Su- 
preme Court  in  the  case  of  State  v.  JvMices  of  Wayne 
County,  24  Pickle,  259,  that  the  County  Court  which  had 
embarked  upon  a  public  enterprise  might  at  any  time 
withdraw  its  support,  although  this  withdrawal  would  leave 
incomplete  and  useless  the  enterprise  set  on  foot.  The 
reasoning  of  that  case  and  of  the  decision  referred  to  in 
the  opinion  is  controlling  with  us  in  the  case  at  bar  to 
the  extent  that  we  must  hold  that  the  Chancery  Court  can- 
not compel  a  County  Court  to  make  an  assessment  for 
County  high  school  purposes,  nor  enjoin  it  from  revoking 
an  assessment  theretofore  made.  These  are  functions  and 
powers  beyond  judicial  control. 

The  insistence  that  the  County  Court  is  bound  by  our 
constitutional  prohibition  of  the  violation  of  contracts  must, 
when  the  particular  averments  of  this  bill  are  kept  in  mind, 
be  held  untenable.  The  rule  is  universal  that  a  legislative 
body  cannot  bind  a  future  Legislature  or  a  future  meeting 
of  the  body  by  a  contract  respecting  public  expenditures 
except  in  very  rare  instances.  In  other  words,  no  one 
acquires  a  vested  right  in  the  continuance  of  revenue 
levies  for  the  payment  of  salaries  or  public  expenses: 
Pennie  v.  Reise,  132  II.  S.,  464 ;  Bridge  Company  v.  Dix, 
47  U.  S.,  6.  The  failure  of  an  assessing  or  appropria- 
ting board  to  provide  funds  for  public  institutions  and 
public  functionaries  is  not  a  violation  of  the  constitutional 
provision  as  to  the  sacredness  of  contracts:    Idem.     The 
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rule  is  that  until  performance  of  services  the  legislative 
power  may  decline  to  pay  or  make  arrangements  for  pay- 
ing the  servants  of  public  institutions:  Hale  v.  Oaines, 
63  U.  S.,  22.  It  was  held  in  our  own  State,  in  the  case 
of  Morley  v.  Power,  10  Lea,  219,  that  the  district  school 
authorities  were  not  liable  to  a  teacher  ior  the  amount  of 
her  salary  or  for  the  time  of  her  contract  when  there  were 
no  funds  out  of  which  she  could  be  compensated.  But, 
however  this  may  be,  we  are  of  the  opinion  that  complain- 
ant has  no  standing  against  the  county  in  this  case,  for  the 
reason  that  it  can  hardly  be  said  that  there  are  any  con- 
tractual relations  between  them,  and  that  his  complaint 
must  be  primarily  to  the  board  which  engaged  him. 

To  the  extent  that  the  Chancellor  held  that  the  Court 
had  no  power  to  prevent  revocation  of  the  assessment  and 
a  refusal  to  vote  funds  for  the  high  school  the  majority  of 
the  Court  are  of  the  opinion  that  he  was  eminently  cor- 
rect. But  upon  another  feature  of  the  case ;  namely,  the 
effort  to  restrain  the  transferring  of  this  assessment  from 
high  school  purposes  to  that  of  common  school  and  public 
road  purposes,  the  majority  are  of  the  opinion  that  the 
Chancellor's  decree  was  not  entirely  soujad.  The  High 
School  Act  expressly  provides  that  the  special  fund  levied 
and  collected  for  high  school  purposes  shall  be  kept  sepa- 
rate and  apart  from  other  funds  and  shall  be  used  exclu- 
sively for  these  purposes.  That  complainant  as  a  tax- 
payer has  the  right  to  interfere  and  prevent  the  wrong- 
ful appropriation  of  any  funds  once  devoted  to  county  high 
school  purposes,  must  be  conceded  as  settled  beyond  con- 
troversy: Railroad  v.  Hamblen  County,  7  Cates,  526; 
Kennedy  v,  Montgomery  County,  14  Pickle,  179.  While 
as  a  general  rule  the  discretion  of  the  County  Court  with 
respect  to  taxation  will  not  be  interfered  with,  the  Courts 
will  interpose  to  restrain  a  misapplication  of  funds.  When 
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a  fund  is  by  the  County  Court  devoted  to  a  specific  pur- 
pose and  when  this  fund  has  been  raised  under  a  special 
levy,  the  citizens  of  the  county  have  the  right  to  see  that 
the  fund  is  devoted  to  that  specific  purpose;  and  to  this 
end  they  may  invoke  the  injunctive  powers  of  a  Court  of 
Equity :  Idem.  The  law  does  not  contemplate  or  tolerate 
the  mixing  of  special  funds  with  general  funds,  and  when 
this  is  undertaken  by  the  justices  a  Court  of  Equity  can 
interfere.  When  the  people  consent  to  be  taxed  for  any 
purpose  they  cannot  complain.  But  when  they  are  taxed 
for  one  purpose  and  the  fund  is  applied  to  another  pur- 
pose, they  have  both  the  right  to  complain  and  the  right 
to  redress.  In  the  case  cited,  the  Court  acted  prospectively 
— that  is,  decreed  that  all  funds  subsequently  coming  into 
the  hands  of  the  officers  of  the  county  pursuant  to  a  spe- 
cial levy  must  be  devoted  to  that  specific  purpose;  and 
the  justices  were  enjoined  from  thereafter  directing  the 
appropriation  of  special  funds  to  general  purposes. 

It  will  be  noticed  that  the  resolution  imder  considera- 
tion does  not  revoke  the  high  school  assessment.  It  still 
refers  to  the  assessment  as  one  made  for  high  school  pur- 
poses and  then  directs  that  one-half  of  it  be  devoted  to  com- 
mon school  purposes  and  one-half  of  it  to  public  road  pur- 
poses. If  the  justices  had  simply  revoked  the  assessment 
we  are  of  opinion  that  a  Court  of  Equity  could  not  inter- 
fere. But  when  they  undertook  to  divide  this  assessment 
between  roads  and  schools,  they  infringed  the  rights  of 
complainant  and  other  taxpayers,  and  subjected  them- 
selves to  the  restraining  orders  of  the  Chancery  Court. 
Any  citizen  of  the  county  may  file  a  bill  to  prevent  mis- 
appropriation of  school  funds :  Finney  v.  Oarner,  2  Cates, 
67;  35  Cyc,  1048.  Those  who  handle  school  funds  may 
be  enjoined  from  misappropriating  them,  and  when  funds 
are  provided  by  assessment,  it  is  the  duty  of  the  collecting 
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officers  to  collect  this  particular  assessment  and  hold  it  for 
the  specific  purpose  for  which  it  was  made :  Wooley  v. 
Hendricksoriy  73  N.  J.  Law,  14.  But  it  must  not  be  for- 
gotten that  the  justices  of  the  several  counties  are  the  voters 
of  tax  levies  for  county  purposes,  and  that  it  is  theirs  to 
grant  or  withhold  funds  except  where  inviolable  contracts 
are  made  or  where  quantum  meruit  claims  arise  and  are 
reduced  to  judgment.  With  respect  to  such  matters  the 
justices  of  course  may  be  mandamused. 

A  majority  are  of  the  opinion  that  there  are  sufficient 
equities  averred  in  the  bill  in  this  case  with  respect  to  the 
attempt  to  divert  the  high  school  assessment  to  call  for  an 
answer,  and  that  the  cause  will  have  to  be  remanded  for 
answer  upon  this  feature.  We  are  of  opinion  that  if  the 
collecting  officers  of  Campbell  County  collect  this  ten-cent 
levy,  the  funds  must  be  appropriated  and  used  for  the 
maintenance  of  the  high  school  system  of  the  county  for 
the  1913-14  term,  unless  it  be  shown  that  the  April  8th 
action  was  understood  and  treated  as  a  reassessment  for 
public  road  and  common  school  purposes.  We  are  of 
opinion  that  if  the  justices  had  not  prior  thereto  made  an 
assessment  for  these  two  purposes,  it  might  change  the 
assessment  for  high  school  purposes  to  a  levy  for  the  other 
two  purposes — that  is,  the  resolution  of  April  8th  might 
be  treated,  and  it  may  have  to  be  treated,  as  a  rescission 
of  the  January  high  school  assessment  and  the  making  of 
a  new  assessment  for  road  and  common  school  purposes. 
If  they  had  theretofore  made  their  regular  assessments, 
their  power  was  exhausted,  and  their  April  8th  resolution 
would  be  invalid  if  treated  as  a  new  or  second  assessment. 
So  that,  if  the  justices  could  not  legally  make  a  second  levy 
for  road  and  common  school  purposes,  and  this  they  could 
not  do  if  they  had  prior  thereto  made  the  regular  levy,  or 
if  the  ten-cent  assessment  originally  for  the  high  school 
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purposes  would  be  in  excess  of  the  amount  which  they 
could  levy  for  road  and  school  purposes,  then  the  county 
would  have  to  abandon  the  collection  of  the  levy  under  con- 
sideration, or  else  apply  the  funds  collected,  if  collected,  to 
high  school  purposes. 

The  cause  is  remanded  with  directions  that  the  defend- 
ant answer  this  latter  feature  of  the  bill  and  to  adjudge 
what  shall  be  done  upon  this  answer  and  any  proof  that 
may  be  offered.  Defendants  will  pay  the  costs  of  this 
Court.  The  costs  of  the  lower  Court  will  be  later  ad- 
judged by  the  Chancellor. 


W.  H.  PuKYEAR  V.  N.,  C.  &  St.  L.  Ey.  et  als. 

Writ  of  ceritorari  denied  by  the  Supreme  Court. 

See  127  Tenn.,  133. 

1.  Negligence.    Master  and  servant.    General  usage.    Permanent 

structures. 

A  railway  company  is  not  guilty  of  negligence  In  the  erection 
and  maintenance  of  a  tipple  extending  over  a  sidetrack,  if  in 
its  eonstmction  the  company  followed  the  design  and  ar- 
rangements  used  or  observed  by  prudently  managed  railway 
companies  with  respect  to  such  structures. 

2.  Same.    Exception. 

Following  the  custom  Is  generally  the  course  of  the  careful 
and  prudent  person.  But  if  the  customary  method  is  pal- 
pably hazardous,  its  observance  will  not  free  the  party  from 
the  imputation  of  negligence. 

3.  Same.    Assumption  of  risk.    Informing  servant  of  danger. 
Although  a  structure  upon  the  master's  premises  be  dangerous, 

the  master  may  free  himself  from  negligence  in  this  par- 
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ticular  by  fully   informing  his  servants  of  its  nature  and 
its  hazards. 

4.  Same.    Methods  of  doing  business  and  manner  of  constructing 

buildings  and  equipment. 

Until  ordered  by  statute,  masters  may  arrange  their  plants  and 
conduct  their  business  in  their  own  way,  and  cannot  be  re- 
quired to  change  them  to  suit  the  varying  standards  of 
juries ;  pro\ided,  of  course,  their  plants  and  methods  are  not 
clearly  unsafe  and  unsuitable. 

5.  Same.    Rules,    Duty  of  servant  to  become  familiar  Kith  per- 

manent structures. 

A  master  may  require  a  servant,  before  entering  upon  the  dis- 
charge of  his  duties,  to  familiarize  himself  with  the  perma- 
nent structures  of  his  plant — e.  g.,  overhead  structures; 
and  the  master  may  reasonably  rely  upon  the  observance  by 
the  servant  of  the  location  and  condition  of  such  structures 
while  i)erforniliig  his  duties. 

G.    Negugence   of    Master.       Reliance    upon   servants    following 
instructions. 

In  passing  upon  the  question  of  the  negligence  of  a  railway  com- 
pany in  maintaining  a  tipple  at  a  dangerously  low  elevation 
above  a  sidetraclc,  the  fact  that  the  comimny  required  train- 
men to  ascertain  the  elevation  and  to  conduct  themselves 
accordingly,  is  of  vital  importance,  esj^ecially  if  the  serv- 
ants are  aflPorded  an  opi)ortun'ity  to  protect  themselves  while 
passing  beneath  and  are  not  expected  to  pass  under  at 
high  rates  of  speed  and  while  absorbed  in  their  duties. 
There  may  be  a  difference  with  resjiect  to  structures  on  the 
main  line  of  a  railway. 

7.  Sam.       Assumption     of     mfc     of    structure     over    sidetrack, 
Knou'ledf/e  of  height. 

A  trainman  who  is  required  by  the  rules  of  the  railway  com- 
ixiny  to  ascertain  and  keep  in  mind  the  height  of  a  tipple 
over  a  sidetrack,  and  who  admits  that  he  knew  its  height, 
will  be  held  to  have  assumed  the  risk  of  l)eing  struck  by  the 
projection  while  standing  on  passing  trains. 

S.  Same.    Contributory  negligence. 

And  such  trainman  will  also  be  held  guilty  of  proximate  con- 
tributory negligence  if,  notwithstanding  his  knowledge  of  the 
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location  and  helg:lit  of  the  structure,  he,  just  before  his  car 
is  to  ii&ss  beneath,  needlessly  or  carelessly  mounts  a  high 
and  dangerous  part  of  the  car  and  strikes  his  head  against 
the  lower  beams. 

9.  Same.    Hurry  order. 

The  questions  of  assumption  of  risk  and  contributory  negli- 
gence are  always  Influenced  or  shaded  by  a  hurry  order 
while  obeying  w^hich  a  servant  is  Injured.  But  notwith- 
standing a  hurrying  order  by  the  conductor,  a  trainman  Is 
guilty  of  contributory  negligence  in  not  using  reasonable 
care  to  avoid  striking. an  overhead  structure  which  he  sees 
in  ample  time  to  miss,  especially  if  he  had  agreed  with  tlie 
cx>mpany  to  keep  a  lookout  for  the  structure  and  avoid  col- 
lision therewith.  And  If  he,  l)efore  his  car  reached  the 
tipple,  saw  dt  in  time  safely  to  miss  It,  but  looked  at  It,  and 
decided  that  he  could  stand  up  and  still  avoid  striking  it, 
and  elected  to  so  pass  under,  he  will  likewise  be  held  to  have 
assumed  the  risk. 

10.  Same.     Contributory  negligence  in  executing  command. 

A  servant  to  whom  a  command  is  given  without  directions  as 
to  how  the  same  shall  be  executed,  may  be  found  guilty  of 
contributory  negligence  If  he,  with  full  knowledge  of  numer- 
ous safe  ways  of  i)erforming  the  duty,  elects  to  take  that  one 
which  he  knows  is  attended  with  danger. 

11.  Deb'enses  or  Assumption  of  Risk  and  Contributory  Negli- 
gence. 

Until  otherwise  commanded  by  the  Legislature,  the  eourts  of 
this  State  are  bound  to  apply  the  defenses  of  assumption  of 
risk  and  contributory  negligence  whenever  invoked  by  em- 
ployers, provided,  of  course,  the  tocts  call  for  their  applica- 
tion. 


Fkom  Davidson  County. 


Appeal  in  error  from  the  Circuit  Court  of  Davidson 
County.     T.  E.  Matthews^  Judge. 
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W.  11.  Washinqton  and  B.  D.  Shriver  for  Plaintiff 
in  Error. 

Pendleton  &  DeWitt  for  the  Stone  Company. 

Claude  Waller  and  Frank  Slemons  for  the  Railway 
Company. 

Mr.  Justice  IIiggins  delivered  the  opinion  of  the 
Court. 

Defendant  in  error  recovered  of  the  plaintiffs  in  error 
a  verdict  for  $7,500  for  alleged  personal  injuries.  A  mo- 
tion for  a  new  trial  containing  many  specifications  of  er- 
ror was  filed.  All  grounds  were  overruled  by  the  trial 
Judge  excepting  that  one  in  which  the  amount  of  the  ver- 
dict was  assailed.  Upon  remittitur  of  $2,500  a  judgment 
for  $5,000  was  pronounced.  To  reverse  this  judgment 
plaintiffs  in  error  are  prosecuting  this  appeal.  The  first 
error  pressed  upon  our  attention  is  predicated  upon  the 
action  of  the  Court  in  declining  to  grant  motions  for  per- 
emptory instructions. 

We  shall  at  different  points  in  this  opinion  refer  to  the 
facts  upon  which  this  assignment  is  based. 

The  railway  company  has  at  a  point  not  far  from  !N^ew- 
som's  Station,  on  its  western  division,  a  siding  which  goes 
by  the  name  of  Fuller's.  This  siding  or  switch  was  put 
in  for  the  purpose  of  connecting  with  the  main  line  a 
curved  side  track  extending  westward  to  a  rock  crusher 
and  tipple  owned  and  operated  by  its  co-defendants.  This 
tipple  extends  over  this  siding  at  a  point  where  the  rock 
crusher  is  operated  and  in  a  manner  forms  a  bridge-like 
or  tunnel-like  structure  over  the  railway  track.  It  is  about 
thirty-five  feet  in  length  and  is  sixteen  feet  and  a  few 
inches  above  the  top  of  the  rails. 
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Defendant  in  error  for  some  two  or  Uiree  years  prior 
to  April,  1911,  and  on  that  day,  was  in  the  service  of  the 
railway  company  as  a  brakeman.  On  the  day  mentioned 
while  standing  on  the  tender  of  an  engine  engaged  in 
switching  at  the  tipple,  his  head  struck  the  upper  portion 
and  he  was  injured. 

The  evidence  is  virtually  one  way  that  the  uniform 
height  of  these  structures  is  sixteen  feet  above  the  rails. 
The  fact  that  a  tipple  at  another  place  w-as  higher  and  the 
fact  that  like  structures  uj)on  main  lines  were  higher  do 
not  destroy  the  effect  of  the  testimony  that  the  uniform 
height  of  tipples  of  this  class  erected  at  places  such  as  this 
are  sixteen  feet.  It  is  not  controverted  that  the  use  of  box 
ears  was  never  contemplated.  It  is  likewise  undisputeil 
that  this  siding  was  used  for  no  other  purpose  and  that 
tliere  was  nothing  concealed  or  unusual  about  this  struc- 
ture. At  the  time  of  the  injury  it  was  in  good  shape. 
JIany  reasons  are  given  for  the  construction  of  tipples  of 
this  kind  at  a  height  of  sixteen  feet.  It  was  admitted  that 
they  could  be  built  at  a  higher  standard,  but  that  this 
would  cost  a  considerable  sum  in  addition  without  com- 
mensurate advantages,  and  that  it  would  strain  the  timbers 
of  the  structure  to  have  them  any  higher;  and  likewise  that 
it  would  batter  down  and  we^r  out  the  cars  into  which 
the  stone  was  to  be  poured.  As  was  said  by  the  learned 
Chief  Justice  Stone  in  the  case  of  Railway  v.  Hall,  4  L. 
R.  A.,  714,  railroads  are  excused  from  putting  necessary 
structures  at  a  high  altitude  if  so  doing  resulted  in  great 
inconvenience  and  entailed  great  expense ;  provided  always, 
the  companies  notified  their  servants  of  the  situation  and 
afforded  the  opportunity  of  knowing  the  dangers  to  be 
apprehended. 

With  resj)ect  to  the  opportunity  Puryear  had  of  know- 
ing and  appreciating  the  dangers  of  the  situation,  it  is  best 
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to  set  forth  the  substance  of  his  testimony.  He  states  that 
when  he  passed  beneath  the  structure  several  minutes  be- 
fore his  injury,  he  looked  at  it.  He  also  admits  that  while 
he  was  in  the  act  of  coupling  and  uncoupling  upon  the  far 
side,  he  looked  at  it  and  its  dimensions  and  concluded  that 
it  would  be  safe  for  anyone  to  pass  beneath  it  on  top  of 
an  engine  tender.  To  show  his  knowledge  of  the  situation 
reference  may  be  had  to  his  statement  to  the  effect  that 
within  a  few  yards  of  the  tipple  he  was  informed  by  his 
co-servant  that  he  was  in  danger  of  being  struck  by  the 
sides  of  the  tipple.  He  does  not  controvert  the  fact  that 
he  all  along  knew  of  the  presence  of  this  tipple  and  had 
an  opportunity  to  judge  of  its  height.  An  effort  is  made 
to  show  that  the  injury  occurred  at  a  time  when  it  was 
quite  dark.  This  is  not  important  as  a  factor  in  view 
of  his  admission  that  the  outlines  of  the  tipple  were  before 
him,  that  he  had  been  warned  of  the  danger  of  his  posi- 
tion, and  that  he  had  theretofore  examined  the  tipple  and 
formed  an  opinion  as  to  its  aspects  of  danger.  It  is  not 
contended  of  course  that  he  knew  exactly  its  height  or 
had  ever  measured  it. 

Puryear  states  that  he  was  commanded  to  act  in  a  hurry 
and  that  he  was  executing  an  order,  and  that  his  attention 
was  engrossed  thereby  when  he  was  hurt.  He  asserts  that 
when  he  mounted  the  tender  and  stepped  upon  the  coal  he 
was  pursuing  what  he  thought  was  the  command  of  the 
conductor.  The  conductor  gave  him  a  general  order  only. 
He  was  left  to  his  own  judgment  as  to  the  method  which 
he  would  adopt  in  communicating  with  the  engineer.  It 
is  quite  singular  that  he  was  undertaking  to  get  to  the 
engineer  for  the  purpose  of  telling  him  to  be  in  a  hurry 
when  the  engineer  was  just  as  cognizant  of  the  necessity  of 
hurrying  as  he,  and  when  the  engineer  was  in  fact  hurry- 
ing toward  the  main  line  without  the  communication  to 
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him  of  any  other  order  than  that  of  a  go-ahead.  But  tak- 
iog  the  contention  of  defendant  in  error  as  true,  he  bad 
the  option  to  select  several  methods  of  communicating  with 
the  engineer.  There  was  certainly  no  language  ascribed 
to  the  conductor  which  furnished  any  foundation  whatever 
for  Furyear's  contention  that  he  was  commanded  to  mount 
the  tender  and  walk  upon  the  coal  piled  up  and  thus 
reach  the  engineer.  It  is  admitted  by  Puryear  that  the 
engine  was  standing  still  when  he  uncoupled  and  gave  the 
go-ahead  signal  to  the  fireman,  and  that  he  was  within 
about  thirty  feet  of  the  fireman  when  this  signal  was 
given.  It  is  palpable  that  he  could  within  one-half  second 
have  communicated  with  the  engineer  the  message  of  the 
conductor.  But  supposing  that  he  had  the  right  to  mount 
the  tender  and  get  into  the  cab  for  the  purpose  of  com- 
municating with  the  engineer,  there  is  nothing  to  suggest 
either  in  the  circumstances  or  in  the  alleged  hurry  order 
of  the  conductor  that  he  mount  the  high  pile  of  coal  just 
at  the  moment  the  engine  was  passing  under  the  tipple. 

Puryear  admitted  that  he  was  furnished  with  a  copy 
of  the  rules  of  the  company,  and  was  required  to  read  them 
and  keep  them  in  mind,  and  that  he  was  repeatedly  ex- 
amined respecting  them.  The  rule  peculiarly  applicable 
was  the  one  which  required  him  to  inform  himself  of  the 
location  of  all  bridges,  obstructions  and  structures  on  and 
near  the  track  and  to  acquaint  himself  with  the  attendant 
dangers  and  to  conduct  himself  accordingly.  He  admits 
his  familiarity  with  the  rule.  While  learned  counsel  re- 
ferred to  the  case  of  West  v.  Eailroad,  179  Fed.,  801,  as 
authority  for  the  proposition  that  such  a  rule  does  not  ex- 
cuse the  master  from  the  duty  of  warning  a  servant  of  the 
danger  of  overhead  structures,  we  are  of  opinion  that  the 
rule  is  an  important  factor  as  bearing  directly  upon  the 
exercise  of  due  care  upon  the  part  of  the  master,  and  also 
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as  touching  the  assumption  of  risk  and  contributory  negli- 
gence of  the  servant.  A  master  may  require  his  servant 
to  acquaint  himself  with  the  master's  premises. 

Is  the  defendant  in  error  entitled  to  a  recovery?  A 
vast  array  of  authorities  sustaining  and  denying  this  right 
is  presented  to  us.  It  strikes  us  that  the  proper  thing  to 
do  is  to  look  at  the  peculiar  facts  of  this  case  through  our 
own  eyes,  and  then  ascertain  whether  any  particular  rule 
or  set  of  rules  governs,  and  not  attempt  to  warp  the  facts 
so  as  to  suit  the  authorities.  The  authorities  may  after- 
wards be  profitably  considered.  It  is  quite  an  easy  matter 
to  cite  an  authority  as  controlling  by  ignoring  exceptions 
or  qualifying  circumstances. 

We  have  adopted  in  this  State  as  the  unbending  test 
of  negligence  the  average  or  customary  conduct  of  the 
ordinarily  prudent  man.  It  is  always  competent,  even 
for  masters  defending  actions  of  negligence  brought  by 
their  servants,  to  show  that  they  in  the  particular  conduct 
under  investigation  pursued  the  method  or  used  the  ap- 
pliances adopted  by  ordinarily  careful  and  prudent  men 
in  like  employment.  This  doctrine,  announced  in  numer- 
ous decisions  and  text-books,  has  been  more  than  once  ap- 
proved by  our  Courts. 

This  doctrine  of  custom,  of  imitation,  of  following  in 
the  footsteps  of  predecessors  and  contemporaries,  in  other 
words,  of  following  the  fashion,  cannot  be  eradicated  from 
the  law  of  negligence.  It  arises  from  the  very  nature  of 
humankind.  We  are  imitative  creatures,  a  trait  recog- 
nized by  early  jurists.  An  employer  whose  machinery  and 
appliances  are  such  as  his  neighbors  have  been  in  the  habit 
of  using  may  generally  consider  himself  as  discharging 
his  duty  to  those  whom  he  engages.  This  rule  is  always 
qualified  by  the  further  proposition  that  if  the  method 
adopted  is  fraught  with  danger  to  servants  exercising  ordi* 
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nary  care,  or  is  inherently  perilous  to  those  exposed  there- 
to, the  master  will  not  he  freed  from  the  imputation  of  neg- 
ligence by  following  the  custom.  And  yet,  although  the 
method  adopted  by  the  master  may  be  fraught  with  danger, 
if  he  informs  his  servants  of  the  dangers  or  affords  them 
an  opportunity  to  know  of  them  and  exacts  of  them  the 
duty  of  ascertaining  these  dangers,  liability  for  injury 
cannot  well  result. 

Another  rule  of  the  common  law  is  that  an  employer 
may  use  such  methods  and  patterns  as  suit  his  own  no- 
tions of  safety  and  convenience,  provided  he  does  not  ex- 
pose his  servants  to  hazards  not  ascertainable  upon  afforded 
opportunity.  The  master  designs  his  structures  with  the 
view  of  carrying  out  his  purposes  effectively,  efficiently 
and  profitably,  and  he  is  not  required  to  alter  his  perma- 
nent structures  or  to  change  his  instrumentalities  in  ac- 
cordance with  the  wishes  of  his  servants,  or  at  the  behest 
of  the  different  juries  of  his  jurisdiction.  The  foregoing 
remark  must  always  be  understood  as  shaded  or  qualified 
by  the  rule  that  the  master  must  exercise  reasonable  care 
for  the  safety  of  his  servants,  and  is  not  excused  by  fol- 
lowing customs  that  are  clearly  dangerous,  and  must  not 
expose  his  servants  to  unnecessary  hazards.  These  propo- 
sitions are  also  qualified  by  the  further  rule  that  if  the 
master's  permanent  structures  are  the  source  of  danger  to 
the  servants,  he  must  inform  them  thereof  or  afford  them 
an  opportunity  to  learn  of  them  and  thus  enable  the  serv- 
ants to  contract  with  reference  thereto. 

Able  counsel  for  defendant  in  error  place  great  stress 
upon  the  proposition  laid  down  in  the  Neenan  case  that 
the  master  had  no  right  to  expose  his  servants  to  unnec- 
essary hazards,  and  that  he  violates  his  duty  if  he  erects 
on  or  near  or  over  the  place  of  work  an  unnecessary  struc- 
ture which  might  prove  to  be  a  source  of  danger.    Granted 
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this,  the  rule  is  not  applicable  here  for  the  reason  that  this 
structure  is  not  an  unnecessary  one,  nor  does  the  proof 
show  that  it  was  placed  unreasonably  lower  than  it  should 
have  been.  It  must  be  admitted  that  the  structure  could 
have  been  made  18  feet  high,  but  the  proof  negatives  the 
necessity  of  this  elevation.  It  was  shown  that  the  higher 
the  elevation  the  greater  the  strain  on  the  timbers  and 
the  sooner  would  the  cars  into  which  the  stone  was  loaded 
be  worn  out.  It  cannot  be  said  that  the  Court  by  so  hold- 
ing is  sanctioning  the  preservation  of  property  or  the 
making  of  money  at  the  expense  of  human  life.  We  are 
simply  reiterating  the  incontrovertible  proposition  that  a 
master  may  follow  the  ordinary  method  of  constructing  his 
appliances,  having  in  view  the  demands  of  trade,  provided 
there  is  nothing  inherently  dangerous  in  his  method;  and 
if  the  servant  contracts  with  reference  to  this  method  and 
is  afforded  an  opportunity  to  acquaint  himself  with  the 
dangers,  the  master  cannot  be  charged  with  negligence  if 
his  structures  are  reasonably  safe  as  tested  by  the  conduct 
of  the  average  prudent  man.  Especially  is  this  so  if  he 
has  the  right  to  assume  that  his  servant  is  cognizant  of 
the  situation  and  appreciates  the  dangers.  The  following 
authorities,  in  addition  to  those  cited,  have  a  direct  bear- 
ing upon  the  propositions  above  laid  down:  Bailey  on 
Personal  Injuries,  Vol.  1,  376 ;  Titv^  v.  By.,  136  Pa.  St., 
618 ;  20  Am.  St.,  944 ;  Logging  Co.  v.  Schneider,  74  Fed.^ 
185;  Sheeler  v.  By.  Co.,  81  Va.,  188;  59  Am.  Rep.,  654; 
Baylor  v.  By.,  29  Am.  Rep.,  208,  and  cases  there  cited; 
Purdy  V.  Elec.  Co.,  51  L.  R.  A.,  881;  Labat,  263-264; 
Elliott  on  Ry.,  section  1269,  and  numerous  other  cases 
which  could  have  been  referred  to.  Learned  counsel  for 
defendant  in  error  in  their  splendid  brief  quote  at  length 
from  the  case  of  By.  v.  Wright,  16  jN".  E.,  to  the  effect 
that  a  railroad  company  which  maintains  a  structure  so 
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low  as  to  endanger  trainmen  while  discharging  their  duties 
is  guilty  of  negligence.  In  the  decision  the  absence  of 
proof  of  the  custom  to  build  structures  of  the  height  of 
the  one  under  consideration  was  commented  upon.  The 
clear  inference  is  that  if  the  bridge  which  knocked  the 
injured  one  off  had  been  constructed  of  the  height  uni- 
formly ob^rved  by  railroads  of  the  country,  the  Court 
would  have  held  that  there  was  no  negligence.  Reference 
is  also  made  to  the  fact  that  if  it  had  been  shown  that  the 
bridges  customarily  erected  were  necessarily  dangerous  to 
brakemen  in  the  ordinary  discharge  of  their  duties  the 
master  might  be  held  liable.  But  we  have  the  distinguish- 
ing feature  between  the  cited  case  and  the  one  at  bar  of 
the  fact  that  in  that  case  the  bridge  was  on  a  main  line 
and  that  the  servant  was  engaged  in  the  regular  perform- 
ance of  his  duties,  while  here  the  injured  servant  may  be 
said  to  have  been  irregularly  performing  and  that  the 
structure  was  on  a  spur  track  at  which  slow  switching  was 
to  be  carried  on,  and  at  a  place  at  which  all  brakemen 
were  afforded  the  opportunity  to  see  and  appreciate  the 
danger  and  were  given  time  to  protect  themselves  from 
injury. 

These  last  named  features  may  here  and  now  furnish 
the  distinguishing  grounds  of  practically  all  the  cases 
cited  by  learned  counsel  for  defendant  in  error  respecting 
the  construction  of  low  bridges.  One  other  case  cited  by 
them  must  be  specifically  treated,  that  of  Ry.  v.  Jones, 
reported  in  192  Fed.,  796. 

Can  it  be  said  that  those  who  constructed  this  tipple 
should  have  anticipated  that  a  brakeman  would  get  in  the 
position  occupied  by  Puryear  at  the  time  he  was  injured  ? 
For  if  this  would  not  have  been  anticipated  by  the  ordi- 
narily careful  and  prudent  man ;  if  this  occurrence  or  an 
occurrence  of  similar  kind  could  not  reasonably  have  been 
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foreseen,  there  is  absent  the  foundation  for  the  imputation 
of  negligence.  Considering  the  infrequency  of  switching 
and  the  means  afforded  the  trainmen  for  caring  for  them- 
selveSy  and  also  the  evidence  as  to  the  customary  height,  we 
do  not  think  twelve  men  were  justified  in  saying  that  the 
plaintiffs  in  error  were  guilty  of  failing  to  exercise  ordi- 
nary care  for  the  safety  of  trainmen  who  themselves  were 
exercising  ordinary  care. 

Taking  up  the  question  of  assumption  of  risk,  we  feel 
constrained  to  hold  that  the  defendant  in  error  assumed 
the  hazards  of  this  structure.  In  the  first  place^  it  was  a 
permanent  structure  erected  pursuant  to  a  common  de- 
sign and  had  been  in  use  for  several  years,  and  the  likeli- 
hood of  being  hit  while  standing  high  up  on  cars  was  an 
ordinary  risk.  He  knew  that  it  was  there  and  also  the 
purpose  for  which  it  was  used,  and  he  was  also  aware  of 
the  methods  of  ite  use  and  of  what  was  necessary  for  train- 
men  to  do  to  avoid  injury. 

It  is  urged  by  learned  counsel  that  he  was  executing 
a  hurry  order  of  the  conductor.  This  contention  has  vir- 
tually nothing  to  stand  upon  in  fact,  even  if  it  were  con- 
sidered of  controlling  importance.  Granted  that  he  was 
in  a  hurry  and  that  he  was  endeavoring  to  get  to  the  en- 
gineer, he  admits  that  he  knew  of  the  tunnel,  and  that 
he  saw  its  outlines  and  had  an  opportunity  to  judge  of  it 
as  a  possible  source  of  harm.  His  contention  that  he 
overlooked  the  presence  of  the  tunnel  is  destroyed  by  his 
admission  that  he  saw  it,  looked  at  it  and  was  warned  of 
it  within  fifty  or  sixty  feet  of  its  entrance.  The  hurry 
order  factor  must  necessarily  pass  out.  A  further  reason 
why  this  hurry  up  proposition  is  wholly  inconsistent  with 
the  facts  is  that  he  had  every  opportunity  to  communicate 
this  order  to  the  engineer  without  mounting  the  coal  pile 
for  that  purpose.  One  other  consideration  as  bearing 
48 
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upon  the  question  of  assumption  of  risk  must  not  be  over- 
looked, and  this  factor  is  one  that  we  have  not  yet  seen 
elaborated  in  any  adjudged  case;  namely,  that  of  the  re- 
quirement of  the  master  that  the  servant  shall  inform 
himself  of  the  location  and  proximity  to  the  track  of  all 
permanei^t  structures  and  to  take  care  to  avoid  injury 
therefrom.  This  rule  might  not  exempt  a  railway  com- 
pany in  all  instances,  as  was  held  in  the  West  case,  sv^pra, 
but  we  see  nothing  unreasonable  in  holding  that  the  master 
may  require  this  of  a  servant,  and  may  rely  upon  its  per- 
formance by  the  servant,  provided  the  servant  be  afforded 
the  opportunity,  as  was  done  in  the  instant  case.  This 
has  a  direct  bearing  upon  the  question  as  to  whether  the 
master  discharged  his  duty  of  ordinary  care,  for  if  the 
master  may  require  of  the  servant  an  inspection  of  his 
permanent  structures,  and  affords  him  an  opportunity  to 
do  so  before  exposure  to  risks,  the  master  may  act  upon 
the  assumption  that  the  servant  has  acquainted  himself 
with  the  hazards  and  will  take  them  into  his  calculations. 
In  other  words,  if  there  is  danger  attendant  upon  the 
method  of  doing  the  work  and  the  servant  has  been  told 
to  acquaint  himself  with  these  dangers,  the  master  may 
rely  upon  the  assumption  that  the  servant  is  cognizant  of 
the  dangers  and  agrees  to  assume  them.. 

Bearing  upon  his  contributory  negligence  it  may  be  said 
that  he  knew  that  he  was  approaching  the  tunnel.  He 
admits  having  taken  a  view  of  it  and  having  decided  that 
he  could  go  through  in  safety.  He  is  unable  to  deny  the 
fact  that  if  he  had  stopped  or  if  he  had  not  moimted  the 
coal  he  would  not  have  been  hurt.  He  also  admits  that 
he  could  have  waited  until  he  got  beyond  the  tunnel  be- 
fore going  over  to  the  engineer.  Nor  can  it  be  disputed 
that  he  could  have  delivered  this  message  from  the  ground 
and  thus  rendered  unnecessary  his  mounting  of  the  engine. 
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lie  admits  also  his  familiarity  with  the  rule  calling  his 
attention  to  dangers  of  overheard  bridges  and  obstructions 
and  to  exercise  ordinary  care  with  this  knowledge  in  view. 
A  recital  of  these  surroundings  makes  inevitable  the  con- 
clusion that  he  was  guilty  of  proximate  contributory  negli- 
gence, and  that  the  Court  should  have  so  held  as  a  matter 
of  law.  He  again  appeals  to  the  direct  command  and 
hurry  order  feature  and  also  to  the  fact  that  he  thought 
he  was  executing  the  command  of  the  conductor  and  that 
he  performed  this  duty  in  the  customary  way.  He  further 
contends  that  he  had  the  right  to  assume  that  the  con- 
ductor intended  for  him  to  mount  the  engine  and  commu- 
nicate with  the  engineer.  He  is  not  warranted  in  making 
these  assertions.  Granting  in  part  his  insistence,  there  is 
presented  the  situation  of  a  servant  who  is  given  an  order 
to  execute,  but  with  no  specific  directions  as  to  how  it 
should  be  carried  out,  with  the  option  to  execute  it  in 
several  different  ways  just  as  he  might  deem  best.  There 
is  also  present  the  actual  or  imputed  knowledge  of  the 
servant  of  the  dangers  attendant  upon  all  the  ways  in 
which  he  might  execute  the  order,  and  especially  knowl- 
edge of  the  fact  that  two  or  more  ways,  at  least  one  of 
which  was  safe,  were  open  to  him.  If  so,  there  is  no  room 
to  dispute  the  proposition  that  the  servant  either  assumed 
the  risk  of  the  way  in  which  he  undertook  to  perform,  or 
was  guilty  of  contributory  negligence  in  selectiQg  a  dan- 
gerous way  of  performing. 

It  was  said  in  By.  v.  Rowan,  104  Ind.,  88,  that  a  rail- 
way company  complied  with  its  duty  respecting  overhead 
structures  if  it  built  them  in  such  a  way  as  that  the  serv- 
ants might  perform  all  their  duties  in  the  movement  of 
trains  with  reasonable  safety  while  performing  their  duties 
in  the  manner  and  with  that  degree  of  attention  which  the 
master  had  the  right  to  expect  and  require  of  them.    As- 
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suming  this  as  a  correct  statement  of  die  rule,  the  evi- 
dence in  the  case  at  bar  does  not  show  a  breach  of  duty, 
for  the  reason  that  there  would  have  been  no  peril  to  Pur- 
year if  he  had  exercised  ordinary  care  and  had  not  un- 
dertaken to  perform  an  act  at  his  own  election  and  in  an 
unusual  and  unanticipated  way.  Nor  are  the  plaintiffs 
in  error  for  many  reasons  referred  to  in  this  opinion, 
guilty  of  maintaining  what  is  denounced  in  Ry.  v.  Irvin, 
16  Pacific,  479,  a  mantrap  in  the  shape  of  an  overhead 
structure.  Here  the  builders  had  in  contemplation  mere 
switching  operations  upon  low  cars  and  with  opportu- 
nities afforded  the  servants  to  ascertain  the  dangers  of  the 
situation  and  hold  themselves  accordingly.  By  way  of 
reiteration,  it  is  most  earnestly  pressed  upon  us  that  plain- 
tiffs in  error  could  have  constructed  this  tipple  eighteen 
feet  high  and  thus  put  injury  therefrom  beyond  the  range 
of  possibility.  But  this  is  not  the  test  of  duty.  It  is  not 
whether  they  could  have  done  so,  but  whether  they  should 
have  done  so  in  the  sense  of  "oughtness"  as  used  by  ethical- 
philosophical  jurists.  All  that  plaintiffs  in  error  were 
required  to  do  was  to  follow  the  practicable  and  custom- 
ary design.  An  accident  such  as  happened  to  Puryear 
was  not  any  sort  of  probability  to  a  servant  remembering 
the  instructions  of  his  master  and  observing  his  rules. 
Hence,  there  is  no  predicate  of  negligence  found  in  the 
fact  that  the  structure  was  not  seventeen  or  eighteen  feet 
high. 

It  is  hardly  necessary  for  Courts  ever  to  respond  to 
sociological  criticisms  upon  well  established  rules  of  law. 
But  in  the  instant  case  the  defenses  of  assumption  of  risk 
and  contributory  n^ligence  are  assailed  with  unusual 
vigor  and  ability,  accompanied  with  the  insistence  that 
they  should  be  circumscribed  by  the  Courts  to  the  mini- 
mum point.     We  agree  with  learned  counsel  that  these 
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rules  should  not  be  applied  unless  the  facts  clearly  call 
them  forth^  and  they  would  not  have  been  regarded  by 
us  seriously  had  not  the  undisputed  facts  rendered  their 
application  unavoidable.  When  such  is  the  case,  we  are 
aware  of  no  way  of  evading  these  well  established  prin- 
ciples of  law.  Whatever  view  may  be  taken  of  them  as 
guides  to  conduct,  we  are  juridically  constrained  to  act 
upon  the  assumption  that  every  f  reebom  American  citizen 
may  expressly  or  impliedly  contract  to  assume  the  risks 
of  his  employment,  and  further  agree  to  take  the  conse- 
quences both  in  a  legal  and  physical  sense.  And  we  are 
still  bound  to  hold  that  every  laborer  must  exercise  ordi- 
nary care  and  prudence  in  the  discharge  of  his  duties,  and 
to  demean  himself  in  that  way  and  manner  which  he  con- 
tracted with  his  employer  to  observe.  The  destruction  of 
the  defenses  of  assumption  of  risk  and  of  contributory 
negligence  is  sought  in  many  quarters,  but  until  they  are 
stricken  down  by  legislative  act  the  Courts  of  this  State 
are  bound  to  recognize  them,  judge-made  as  they  are.  Our 
Courts  are  also  bound  to  recognize  the  common  law  rule 
that  a  master  can  be  held  liable  for  his  faults  only,  and 
that  he  may  be  excused  from  answering  for  injuries  occa- 
sioned by  the  negligence  of  the  servant  himself.  Whether 
a  change  in  these  matters  and  the  adoption  of  an  absolute 
liability  regardless  of  fault  shall  in  the  long  run  benefit  so- 
ciety is  a  point  about  which  differences  of  view  may  be  en- 
tertained. It  may  be  that  social  justice  and  social  conditions 
require  it.  But  this  much  may  be  said,  that  a  perceptible 
d^ree  of  the  strength  and  vigor  of  Anglo-Saxon  peoples 
may  be  attributed  to  freedom  of  contract  with  respect  to 
risks  and  to  the  duty  to  take  care  in  all  situations  in  life. 
These  are  what  may  be  termed  cultural  forces,  such  as  are 
recognized  by  jurists  as  contributing  toward  improvement 
in    individuals    and    in    peoples.      Their    abolition   will 
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bring  about  a  reverse  change  from  contract  to  status,  from 
individuality  to  classism  and  solidarity,  to  a  dull  dead 
level  of  dispensation  of  charity  upon  the  one  hand  and 
recipients  of  pensions  and  bounties  upon  the  other  with- 
out reference  to  grade  or  desert.  But  this  is  purely  a  1^- 
islative  matter.  These  remarks  were  called  forth  by  ear- 
nest appeals  of  learned  counsel  to  exalt  humanity  above 
property.  That  certainly  must  be  done,  and  that  is  what 
this  Court  always  undertakes  to  do,  considering  the  eternal 
principles  of  justice  as  an  indispensable  factor  in  human 
ailairs;  and  it  is  for  this  very  reason  that  right  and  jus- 
tice as  prescribed  by  law  must  be  administered  without 
reference  to  individuals  or  to  classes.  Nor  must  it  be 
forgotten  that  it  is  the  duty  of  the  Courts  to  approach 
as  nearly  as  possible  the  theoretical  equality  of  persons  in 
this  country.  To  do  otherwise  is  to  inject  classism.  It 
must  be  remembered  that  there  are  no  fixed  social  divi- 
sions among  us  other  than  those  of  a  moral  or  intellectual 
nature.  The  mechanic  of  today  may  be  the  employer  of 
tomorrow,  and  it  is  often  the  case  that  the  son  of  the  laborer 
may  in  after  years  become  the  master  and  operator. 
Hence,  the  necessity  of  a  uniform  rule  and  of  the  admin- 
istration of  justice. 

It  is  not  necessary  that  we  treat  the  specific  points  urged 
by  learned  counsel  for  the  Crushed  Stone  Company  other 
than  the  one  that  if  the  railroad  company  be  held  not 
guilty  of  violating  any  duty  toward  Puryear,  then  the 
stone  company  as  a  co-operator  cannot  be  held  liable.  Nor 
is  it  requisite  that  we  refer  to  the  numerous  assignments 
of  error  made  by  both  of  the  appealing  parties.  We  feel 
constrained  to  hold  that  as  a  matter  of  law  defendant  in 
error  is  not  entitled  to  a  recovery  and  that  His  Honor 
the  trial  Judge  should  have  so  held.  The  judgment  is 
reversed  and  the  suit  dismissed  at  the  cost  of  Puryear. 


INDEX 


INDEX 


ACTIONS.  PAGE 

1.  When  an  action  is  ex  contractu  or  ex  delicto _ 535 

2.  Action  may  be  in  tort  although  contract  creating  the 
duty  averred __ 636 

3.  Where  action  is  in  trespass  on  the  case,  when 636 

4.  Suit  for  wrongful  interference  with  contractual  relations 
may  be  maintained _ _..  682 

5.  Action  may  be  brought  for  conspiracy  to  destroy  business  682 

ACTS  CONSTRUED. 

1.  Railroad  Fencing  Act _..  262 

2.  Acts  1899,  Chapter  26 _..  363 

3.  Acts  1899,  Chapter  4 509 

4.  Acts  1891,  Chapter  52.  __ 346 

AGENCY.    See  Principal  and  Agent, 

1.  May  be  created  by  estoppel __  134 

2.  Person  in  charge  of  place  of  business  may  be  assumed 

to  be 134 

ALIMONY.    See  Divorce. 

ANIMALS. 

1.  Seller  of  diseased  animals  liable  to  vendee  for  communi- 
cation of  disease  toother  stock 71 

2.  Duty  of  vendor  or  bailee  to  inform  vendee  or  bailor  of 
exposure  to  contagion _-_ 71 

3.  Liability  of  owner  of  mule  for  negligent  handling  on 
street  by  servant 678 

APPEALS.    Writs  of  Error. 

1.  An  appeal  may  be  taken  from  judgment  by  default 339 

2.  Presumption  of  appeal  from  filing  pauper  oath  before 
justice  of  the  peace.. 247 

APPELLATE  COURT. 

1.  Errors  assigned  on  motion  for  new  trial  as  to  competency 

of  evidence  cannot  be  changed  upon  appeal 466 

2.  Appellant  may  be  held  estopped  to  assign  errors,  when. . .  634 

3.  When  two  causes  relating  to  same  subject-matter  are 
before  the  court  the  decrees  and  judgments  of  this  court 
will  be  molded  to  suit  situation 634 

(761) 


762  INDEX. 


ASSIGNMENTS  OF  ERROR.  PA6B 
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1.  Upon  punitive  damages  proper  and  sufficient,  when 175 

2.  Failure  of  court  to  use  the  word  compensation  in  damage 
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COMMON   CARRIER.    Of  Freight.    See  Carrier.                    page 
Cannot  discriminate  among  shippers  as  to  accommodations 
for  receiving  and  shipping  freight___ 491 

COMMON   CARRIER.    Of  Passenger.    See  Carrier. 

COMPROMISE. 

Oflfer  of  will  not  prejudice  party,  when 288 

CONSPIRACY  TO   DESTROY  COMPETITION. 

Parties  liable  to  action  of  damages 582 
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2.  Punitive  damages  allowable  in  seduction 175 

3.  Remittitur  required  by  judge  entitled  to  great  weight.  179,  678 

4.  For  loss  of  time  must  be  averred 678 

DEATH  BY  WRONGFUL  ACT. 

Father  cannot  maintain  suit  in  his  own  name  for  killing  of 
m  inor  son 197 
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DECREES.    Judicial  Titles.    Sales.                                         page 
Registration  of  necessary,  when 278 
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Judgment  by  default  or  decree  pro  confeeso  may  be  re- 
viewed upon  appeal  or  writ  of  error 338 

DEMURRER. 

1.  Upon  demurrer  to  declaration  the  latter  construed 
liberally 714 

2.  Upon  demurrer  to  declaration  question  is  whether  any 
right  of  action  of  plaintiff  be  shown  although  defectively 
stated 582 

DISMISSAL  AND   NON-SUIT. 

Motion  for  non-suit  may  be  made  after  motion  for  directed 
verdict ..^.-  515 

DIVORCE. 

1.  The  wife  may  be  decreed  a  divorce  for  cruel  and  inhuman 
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3.  Duty  not  evaded  by  resignation _ 436 
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1.  Subscriber  to  church  or  charity  fund  estopped  to  deny 
liability,  when 30 

2.  A  party  who  has  for  a  long  time  permitted  another  with 
knowledge  of  the  public  to  draw  bills  of  exchange  upon 
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ESTRAY. 

Taker-up  of  an  estray  has  no  lien  until  compliance  with  Code 
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EVIDENCE. 

1 .  Court  may  require  physical  examination 1 

2.  Of  specific  acts  when  proper  upon  inquiry  as  to  general 
character 175 

3.  Judicial  notice  that  railroad  is  an  interstate  carrier 257 

4.  Of  matters  not  pleaded  but  necessarily  or  usually  con- 
nected with  facts  averred  competent 465 

5.  Of  mortality  tables  competent  although  party  did  not 
die 466 
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7.  Presumption  that  evidence  withheld  prejudicial 466 

FEDERAL  EMPLOYERS'  LIABILITY  ACT. 

Does  not  abolish  defense  of  assumption  of  risk  except  as 
expressly  stated 257 

FENCING  ACT. 

Railroad  not  liable  for  killing  stock  on  unfenced  track  by 
mere  license  of  track 262 

FURNISHER'S  LIEN.    Railroad  Construction, 

1.  Coal  Company  furnishing  coal  to  a  railroad  contractor 
has  no  lien  on  railway 37 

2.  Necessity  of  showing  contract  with  contractor 161 
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1.  Wife  has  none  in  land  verbally  sold  by  husband  while 
both  were  residing  out  of  State 451 

2.  Wife  bound  by  election  of  husband  made  in  good  faith 451 

3.  Election  of  husband  may  be  inferred  by  retention  of 
other  tract 451 

HUSBAND  AND  WIFE.    See  Separale  Estate. 

1.  Conveyance  by  husband  and  children  to  wife  and  mother 
creates  separate  estate _    54 

2.  Husband  has  right  to  rents  of  wife's  general  or  separate 
estate,  when _ 55 

3.  Deed  of  husband  and  wife  conveying  land  of  infant 
wife  voidable  by  wife  at  any  time  during  coverture  or 
afterwards _ 69& 

4.  May  be  avoided  by  deed  to  another 6^ 

5.  Wife  entitled  to  possession  after  avoidance 698 

6.  Vendee  entitled  to  reimbursement  for  improvements 698 

7.  Conversion  of  wife's  personalty  by  husband  matter  of 
intention 721 

8.  Gift  of  personalty  to  wife  not  taken  possession  of  by 
husband  remains  hers _ 306 

9.  Property  purchased  by  wife  with  funds  not  reduced  to 
possession  cannot  be  taken  for  husband's  debts 306 

INFANTS. 

Cannot  sue  for  damages  for  permission  given  him  by  pool 
room  manager  to  play  pool  in  violation  of  law 409 

INNOCENT  PURCHASER. 

Plea  of  not  available,  when-__ 378 

INSURANCE. 

Judgment  against  foreign  insurance  company  doing  business 
in  state  has  same  validity  as  judgment  after  personal 
service  of  process... ._ 338 

INSTRUCTIONS  TO  JURIES.    SPECIAL  REQUESTS. 

See  Charge  of  Court, 

JUDICIAL   NOTICE. 

Of  interstate  railway 267 

JUDGMENTS  AND   DECREES.    Foreign,  Domestic. 

1.  A  decree  rendered  against  an  insurance  company  doing 
business  in  a  state  is  a  domestic  judgment 338 

2.  A  resident  defendant  cannot  insist  for  non-reiMent  that 
judgment  is  void 338 
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1.  A  policy  of  insurance  may  be  the  subject  of  an  action 
qucLsi  in  rem  such  as  will  support  judgment  against  a 
non-resident 339 

2.  Justice  of  the  peace  has  none  in  suits  for  penalties 402 

3.  State  court  may  enforce  rights  or  duties  prescribed  by 
Federal  statutes,  when 492 

4.  Chancery  court  has  jurisdiction  to  prohibit  discrimina- 
tion by  carrier  between  interstate  and  intrastate  ship- 
ments  _  491 

JURY  AND   JURY  TRIAL. 

Appellate  Court  will  presume  jury  obeyed  instructions  to 
disregard  evidence 175 

JUSTICE   OF  THE   PEACE. 

1.  The  recital  of  an  appeal  in  pauper  oath  raises  the  pre- 
sumption that  case  was  appealed  to  circuit  court 247 

2.  Suit  appealed  to  circuit  court  cannot  be  dismissed  because 
justice  failed  to  file  papers 247 

3.  Certiorari  proper  in  such  case 247 

LANDLORD  AND  TENANT.    Lien, 

1 .  Relation  exists  between  owner  and  purchaser,  when . .     54 

2.  Landlord  has  lien  superior  to  mortgage 54 

3.  Liability  of  tenant  for  rent,  holding  over  without  new 
lease 140 

4.  Sub-tenant  has  lien  on  crop  of  his  tenant  for  supplies 247 

5.  Lessee  is  discharged  from  liability  for  rent  when  sub- 
stituted tenant  accepted,  when _ 615 

6.  Promise  of  rent  by  joint  lessee  after  termination  of  lease 
not  binding  upon  tenant  not  promising. 615 

LIBEL. 

1 .  A  publication  made  in  a  judicial  proceeding  is  privileged 
although  maliciously  made  if  pertinent  or  fairly  supposed 

to  be  pertinent 682 

2.  Courts  are  judges  of  this  question  of  pretinency 682 

3.  Charges  in  chancery  bill  by  one  tenant  against  another 
to  recover  for  timber  sold  are  not  pertinent  when  they 
refer  to  participation  of  third  party  therein  as  tricky 
and  irresponsible. 683 

4.  All  averments  in  pleadings  are  presumed  to  be  per- 
tinent  682 

5.  Action  for  libel  for  matters  set  out  in  court  pleadings 
cannot  be  instituted  until  after  termination  of  the  litiga- 
tion or  until  after  adjudication  of  impertinency  by  the 
trying  court _ 682 
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LIVERY  STABLE   KEEPER.    SaJea  Stable,                           page 
Liability  of  for  fraud  or  representations  of  agent  made  to 
purchaser _ 134 

MANDAMUS.    See  Elections. 

1.  School  Board  may  be  mandamused  to  pay  salaries  of 
teachers _ 323 

2.  Election  Commissioners  may  be  compelled  by  mandamus 
to  canvass  the  vote  at  a  county  election  and  may  be 
compelled  to  recanvass,  when 435 

MARRIAGE.    Marriage  Bond. 
County  court  clerk  not  liable  in  an  action  for  damages  to 
father  for  issuing  license  to  marry  infant  daughter 353 

MARRIED  WOMEN.    Separate  EstaU.    Husband  and  Wife. 

1.  Married  woman  not  liable  upon  contracts  made  for 
improvements  upon  separate  estate 547 

2.  To  charge  her  separate  estate  the-  contract  must  speci- 
fically so  provide ___ 547 

MASTER  AND  SERVANT. 

1.  If  system  of  signalling  be  necessary  to  make  place  safe 
master  must  furnish _ 80 

2.  Duty  to  signal  or  warn,  when 80 

3.  Assumption  of  risk,  burden  of  proof  upon  master.  Vice 
principal,  authority  of  to  create  or  appoint  sub-foreman 

to  represent  master _ _ _    80 

4.  Test  of  authority  and  of  common  employment .  _ 80 

5.  Master  not  liable  for  negligence  of  foreman  who  becomes 
fellowHservant  of  workman 202 

6.  Rule  of  safe  place  does  not  apply  to  changing  conditions. .  202 

7.  Master  liable  for  malicious  acts  of  servant,  when. 155 

8.  Assumption  of  risk  and  contributory  negligence  defenses 
which  courts  cannot  ignore 743 

9.  Contributory  negligence  of  servant  in  hurry. 742 

10.  Master  liable  for  institution  of  criminal  suit  by  a  servant 
when  expressly  or  impliedly  within  scope  of  servants' 
duties 211 

11.  Assumption  of  risk  not  taken  away  by  Federal  Em- 
ployers' Liability  Act 257 

12.  Risk  of  negligence  of  fellow-servant  not  assumed,  al- 
though one  of  ordinary  risk 257 

13.  Master  may  adopt  methods  and  designs  in  general  use 
provided  not  inherently  dangerous. 742 

14.  Master  not  required  to  alter  permanent  structures  to 
suit  varying  notions  of  servants  or  jurors  if  servants  are 
afforded  opportunities  to  learn  risks 742 
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MASTER  AND  SERVANT— Continued.  page 

15.  Duty  of  servant  to  become  familiar  with  the  rules  of  the 
master,  when 742 

16.  Master  may  act  upon  assumption  that  the  servant  has 
learned  the  rules,  copies  of  which  -were  given  him. 742 

17.  Master  may  require  servant  to  observe  location  and 
character  of  permanent  structures  and  require  him  to 
conduct  himself  accordingly _. 742 

MENTAL  ANGUISH.    See  Tehgraph  Companies. 

Telegraph   company   liable   for   substantial   damages   for 
annoyance  and  vexation  occasioned  by  negligence 236 

MALICIOUS   PROSECUTION.    Abuse  of  Process, 

1.  Criminal  suit  terminated  so  as  to  authorize  malicious 
prosecution,  when _ _ 211 

2.  Proceedings   under   search   warrant   ended   when    de- 
fendant discharged _ 211 

3 .  Defendant  to  search  warrant  may  bring  his  action  on  facts 

of  the  case 211 

4.  Railway  company  may  be  held  liable  for  act  of  station 
agent  suing  out  search  warrant _._ 211 

NEGLIGENCE.    Contrilmtory.    Proximate  Cause 

1.  Telegraph  Company  putting  message  in  postoffice  not 
guilty  of  negligence,  when 360 

2.  Careless  driving  on  street  constitutes  negligence.. 298 

3.  When  intervening  cause  is  proximate  cause  and  when 
not - 622 

4.  Negligent  act  may  be  proximate  cause  although  other 
independent  and  concurring  causes 622 

5.  Driving  unruly  mule  on  street  negligence,  when 678 

6.  Seller  or  bailee  of  hogs  who  fails  to  disclose  exposure  to 
contagious  disease  guilty  of  breach  of  duty 71 

NEW  TRIAL.    Motion  For. 

1 .  Bill  of  exceptions  must  show  all  evidence  heard 1 

2.  General  or  special  with  respect  to  effect  on  thirty-day 
limit  on  judgments 208 

3.  Necessary  to  secure  review  of  action  of  court  directing 
verdict 582 

4.  Not  necessary  to  secure  review  upon  questions  of  law 634 

5.  Must  be  made  within  thirty  days  after  judgment 662 

6.  Minutes  must  show  entry  of  motion 662 

7.  Motion  for  new  trial  necessary  in  case  of  writ  of  error  if 
review  of  facts  sought 663 

8.  Not  necessary  to  secure  review  of  technical  record 663 

9.  Technical  record  includes  process,  pleadings,   minute 
entires  and  bonds 663 
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NEGOTIABLE   INSTRUMENTS.    See  Bills  and  Notes.         page 

NON-RESIDENT. 

Insurance  company  not  non-resident  with  respect  to  juris- 
diction  , 338 

NUNC   PRO   TUNC   ORDER. 

Cannot  be  used  to  make  an  order;  to  supply  orders  only 620 

PARENT  AND   CHILD. 

1 .  Father  may  sue  for  loss  of  services  of  minor  child  between 
injury  and  death 197 

2.  Parent  may  be  held  liable  for  negligently  placing  loaded 
gun  in  child's  hand 727 

3.  Father  although  custodian  of  infant  may  recover  for 
wrongful  killing,  when 299 

PARTIES. 

Contractor  necessary  party  in  suit  by  furnisher  to  enforce 
lien  on  building 161 

PARTITION. 

1.  Chancellor  may  without  reference  to  master  determine 
whether  partition  in  kind _..  Ill 

2.  Partial  partition  may  under  certain  circumstances  be 
ordered 

3.  Burden  of  proof  on  party  desiring  sale  instead  of  parti- 
tion in  kind  to  show  necessity  for  sale 111 

PAYMENT. 

Burden  of  proof  on  party  averring  arrangement  amounting 
to  payment  to  prove  same 357 

PENALTIES. 

Justices  of  the  peace  have  no  jurisdiction  of  suits  to  collect 
statutory  penalties 402 

PEREMPTORY   INSTRUCTIONS. 

1.  The  entering  of  a  motion  for  directed  verdict  does  not 
have  the  effect  of  taking  the  case  from  the  jury. 515 

2.  Non-suit  may  be  taken  after  motion  for  directed  verdict, 
when _. _ 515 

PHYSICAL   EXAMINATION. 

Of  plaintiff  in  personal  injury  suit  may  be  required,  when 1 

PLEADING   AND   PRACTICE.    Trial, 

1 .  Demand  for  physical  examination 1 

2.  Separate  J.  P.  warrants  may  issue  against  contractor  and 
land  owner  in  furnisher's  suit.  161 

3.  Irregularity,  matter  of  abatement,  must  be  taken  advan- 
tage of  at  first  opportunity 161 
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PLEADING  AND  PRACTICE— Continued.  page 

4.  Action  for  wrongfully  suing  out  of  search  warrant  may  be 

on  the  facts --  211 

5.  Method  of  testing  declaration  on  demurrer 582 

5.  Parties  may  plead  as  at  common  law 536 

6.  What  evidence  admissible  under  general  issue  in  action 

of  trespass _ 536 

7.  Plea  of  duress  is  in  nature  of  non  est  factum  and  in  actions 

on  notes  must  be  sworn  to 607 

8.  Waiver  of  right  to  strike  such  pleas  because  not  sworn  to 
lost  by  taking  issue  thereon... 607 

10.    Judgment  on  attachment  bond  or  replevy  bond  should 
allow  return  of  property 633 

PRINCIPAL  AND   AGENT. 

1.  Agent  of  surety  company  cannot  extend  liability  or  vary 
contract,  when 645 

2.  Relation  created  by  estoppel 317 

PRINCIPAL  AND   SURETY. 

1.  Agent  for  surety  company  cannot  increase  liability  be- 
yond scope  of  his  authority ___ 646 

2.  A  surety's  obligation  is  not  higher  than  that  of  his  prin- 
cipal, and  he  may  avail  himself  of  rights  and  advantages 
accruing  to  principal 634 

PUBLIC   OPFIALS.    Public  Funds. 

Public  officials  cannot  assert  a  lien  upon  funds  in  their 
hands 568 

PUBLIC   RECORDS. 

Courts  will  not  require  delivery  of  public  records  to  suc- 
cessor during  pendency  of  bona  fide  election  contests 241 

RAILROADS.    See  Carriers, 

1 .  Not  required  to  fence  or  not  liable  for  stock  injured  by 
party  using  railway  track  by  consent 262 

2.  It  seems  that  those  only  who  are  inconvenienced  by 
failure  of  trainmen  to  call  out  stations  can  sue  for  penalty 
denounced  by  Section  3072 402 

3.  Furnisher  of  coal  to  sub-contractor  in  construction  work 
acquire  no  lien  upon  roadbed -.    37 

4.  Must  not  discriminate  as  to  shipping  facilities 491 

REAL  ESTATE   BROKERS. 

Principal  may  be  held  liable  for  representations  of 419 

REGISTRATION.    Decrees. 

1.  Necessary  that  certified  copy  of  decree  in  equity  be 
registered  in  Register's  office 278 

2.  Registration  purely  statutory 278 
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RECEIVERS.  PAGE 

1 .  Not  appointed  upon  bill  of  mortgagee,  when _ .  224 

2.  When  only  relief  is  sought  is  appointment  of  receiver 
appellate  court  will  dismiss  bill  on  petition  for  super- 
sedeas  224 

REMITTITUR. 

Action  of  circuit  judge  thereon  has  great  weight 176 

RELIGIOUS  SOCIETIES. 

Subscriber  to  fund  for  erection  of  a  church  may  be  held 
liable  thereon,  when __ 30 

REPLEVIN. 

Endorsee  of  bUl  of  lading  with  draft  attached  may  maintain 
replevin  against  carrier  or  anyone  to  whom  it  delivered 
property  described  in  the  bill  of  lading _  333 

REVERSALS. 

Not  to  be  had  for  errors  not  affecting  result 299 

ROAD,  LAW  OF.    Streets. 

1.  Law  of  the  road  has  no  application  to  street  intersec- 
tions  483 

2.  Liable  for  careless  driving  in  streets 288,  678 

SALES   OP  LAND. 

1.  Vendor  liable  for  fraud  or  misrepresentation  with  respect 

to  condition  of  land,  when _ _  419 

2.  Liable  for  representation  of  real  estate  broker,  when 419 

3.  Vendee  induced  by  supposed  friend  to  purchase  at  certain 
price  nuiy  recover  from  him  the  difference  between  deed 
price  and  real  price 367 

SALES.    Sales  of  Personalty, 

Transfer  of  bill  of  lading  with  draft  attached  amounts  to  a 
sale  of  property  described  to  endorsee 332 

SCHOOLS.    High  School.    School  Board, 

1 .  Liability  of  parent  for  tuition  of  whole  term,  when 288 

2.  School  Board  of  city  has  no  power  arbitrarily  to  dismiss 
teacher  employed  for  a  term  by  predecessors 322 

SEDUCTION. 

1 .  Plaintiff  in  seduction  action  need  not  be  corroborated 175 

2.  Punitive  damages  may  be  awarded  in  such  actions 175 

3.  Poverty  of  defendant  not  to  be  taken  in  mitigation  when 
unaccompanied  by  marriage  promise 175 

SEARCH  WARRANT. 

Defendant  may  bring  action  for  wrongful  suing  act 211 

SEPARATE   ESTATE.    See  Married  Women.    Husband  and  Wife. 
Cannot  be  charged  with  materials  furnished  on  personal 
contract  of  married  woman 547 
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STATUTE   OF  FRAUDS.                                                           PAGE 
No  defense  to  action  for  damages  for  misrepresentations  as  to 
conditions  of  land  sold _ _ 419 

STATUTE   OF  LIMITATIONS. 

Parties  may  by  contract  limit  time  in  which  suit  may  be 
brought.- - _-_ 311 

STREET   RAILWAYS. 

Railway  company  cannot  escape  consequences  of  negligence 
upon  defense  that  injured  one  was  on  wrong  side  of  the 
street 482 

SUBSCRIPTIONS   TO   CHURCH   ERECTION    COMMITTEE. 
See  Religiaiis  Societies. 

TELEGRAPH   COMPANIES. 

i.  Telegraph  company  putting  message  into  post  office  in 
accordance  with  mailing  directions  not  guilty  of  negli- 
gence  360 

2.    Liable  for  annoyance  and  vexation,  when 236 

TUITION. 

Parent  liable  for  whole  term,  when _ _ 288 

USURY. 

1.  Right  to  an  accounting  for  usury  waived  by  allowing 
judgment  upon  obligation _ 424 

2.  Justice  of  the  peace  has  jurisdiction  to  determine  ques- 
tion of  usury _ _ _ _ 424 

VENDOR  AND   VENDEE. 

Vendor  liable  in  damages  for  misrepresentation  as  to  condi- 
tion of  property,  when. _ 419 

VERDICTS. 

1 .  Duty  of  court  upon  assignment  of  error  that  there  is  no 
evidence  to  sustain  verdict 465 

2.  One  thousand  dollars  .not  excessive,  when 466 

WILLS,   CONSTRUCTION   OF.    Will  ConUaL 

1 .  When  determinable  fee  given  first  taker 1 19 

2.  Rule  as  to  gift  over  in  case  of  death  stated 118 

3.  The  intention  of  the  testator  is  the  object  of  all  rules  of 
construction 463 

4.  Courts  may  transpose,  strike  out,  or  insert  words  and 
punctuation  necessary  to  express  testator's  intention 
defectively  disclosed __ _._ 463 

5.  Proper  practice  in  instituting  will  contest  is  by  petition 

in  probate  court 620 
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WITNESSES.                                                                              PAGE 
Circumstantial  evidence  may  overcome  positive  swearing 522 

WRIT  OF  ERROR   CORAM   NOBIS. 

1.  Will  not  lie  to  establish  facts  known  to  counsel  upon 
trial  and  treated  by  him  as  immaterial.. _ 272 

2.  Not  allowed  to  correct  mistake  of  counsel. 272 
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